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ARGUED   AND   DETERMINED 


THE   ROLLS    COURT. 


1858. 
PAYNE  V.  LITTLE.  j^^;;^, 

nnHE  testator,  Mr.  Freest,  died  in  1820,  having  by  A  wife  was 
-■■      bis  will  given  an  annuity  to  the  Plaintiff,  his  a^SJ^forhU 
niece  (a).     In  1821,  on  her  marriage  with  Mr.  Payne,  separate  uee, 
these  annuities  were  assigned  to  trustees  for  her  separate  payable  out  of 

use.     Part  of  the  testator's  estate  consisted  of  a  mort-  »  mortgage  oa 

ber  busband  8 
gage  of  6,000Z.  on  the  Uphill  Estate.    This  estate  was,  estate.    The 

in  1828,  purchased  by  Mr.  Payne,  the  husband  of  the  ^JiVugtln'd^^ 

Plaintiff,  who  became  liable  to  pay  the  mortgage  of  and  was  main- 

6,000/.     He  entered  into  possession  of  the  estate  and  ^ij^  ^jf^,  * 

in  receipt  of  the  rents,  but  he  neglected  to  pay  the  trustee  neg- 
.  ^     , .  ,   , .      .^ ,  .  lected  to  en- 

mortgage  mterest,  out  of  which  his  wife  s  annuity  was  force  payment 

payable.     By  this  suit,  instituted  in  1848,  Mrs.  Payne  ""^  ^^''^I'f^^^ 
sought  to  make  Mr.  Little,  one  of  the  executors  and  rest,  and  was 
trustee  of  her  uncle's  will,  liable  for  a  breach  of  trust,  ^J^  the\reacb 

in  of  trust.  Hddt 
/  V  AA  n        ^^  tbat  as  be- 

(fl)  22  B^at;.  69.  tween  tbe  bus- 

band  and  wife, 
tbe  interest  applied  to  tbeir  mutual  benefit  must  be  taken  in  discbarge  of  ber  annuity, 
and  tbat  tbe  trustee,  as  against  the  wife,  was  entitled  to  tbe  benefit  of  tbe  same 
equity.  But  held  also,  tbat  tbe  accruing  payment  of  the  annuity  could  not  be  set  off 
against  a  prior  existing  debt  of  tbe  husband. 
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in  not  getting  in  the  mortgage  of  6,000Z.,  and  to  charge 
him  with  that  sum  and  interest,  the  produce  of*which 
would  be  applicable  to  the  payment  of  the  alleged 
arrears  of  her  annuity.  She  succeeded  in  rendering 
him  liable,  and  difierent  accounts  were  directed. 

On  further  consideration,  and  on  a  motion  to  vary  the 
certificate,  it  was  argued,  that  as,  during  Mr.  Payne's 
possession  of  the  Uphill  Estate,  Mrs.  Payne  was  living 
with  and  was  maintained  by  him,  out  of  the  rents  appli- 
cable to  the  payment  of  her  annuity,  it  must  be  pre* 
Bumed  that  her  annuity  was  discharged ;  for  the  Plain- 
tiff, who  had  had  the  benefit  of  the  rents,  could  not 
have  any  account  of  the  arrears  as  against  her  husband, 
and  that  the  same  equity  applied  in  favor  of  the  trustee. 
That  the  whole  arrears  of  the  annuity  mast  therefore  be 
considered  as  discharged  out  of  the  rents  of  the  estate 
or  the  interest  on  the  6,000/.  which  were  charged  on  it. 

On  the  other  hand,  it  was  argued,  on  behalf  of  the 
Plaintiff,  that  the  question  here  was  not  one  between 
the  Phiintiff  and  her  husband,  but  between  the  Plaintiff 
and  her  trustee,  and  that  as  between  them,  there  was  no 
right  of  setting  off  the  debt  of  the  husband  against  the 
separate  demand  of  the  wife.  That,  at  all  events,  the 
accruing  annuity  of  the  wife  could  not  go  to  pay  off  an 
existing  debt  due  from  the  husband  to  the  trustee,  for 
the  equity  contended  for  proceeded  on  the  assumption 
that  the  wife  participated  in  the  enjoyment  of  her  sepa- 
rate estate,  when  applied  by  her  husband  to  their  com- 
mon benefit;  but  that  this  was  impossible,  if  it  was 
applied  in  pitying  off  an  old  debt  due  from  her  husband. 
That  there  was  no  contract  expressed,  and  that  none 
could  be  implied,  on  the  part  of  the  wife  to  pay,  out  of 
her  sepamte  estate,  the  debt  of  her  husband. 


Mr. 
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Mr.  FoUut  and  Mr.  Morrit  for  the  Plaintiff.  1868. 


Pay  UK 

Mr-  R.  PiOmer,  Mr.  Speed  and  Mr.  Welford  for  Mr.  ^, 

ZUtk.     -  ^'"^»- 

Mr.  Ll&j/d,  Mr.  Osborne,  Mr.  Sa§shatae,  Mr.  Baff^ 
MJkome^  junior,  and  Mr.  Roxburgh  for  other  Defendants, 

7%^#  Master  of  the  Rolls. 

I  am  of  opinion,  on  the  facts  of  this  case,  that  Mr. 
j(Aiik  is  liable  for  not  having  got  in  the  6,000/.,  and 
that  he  must  be  charged  with  that  sum,  and  interest 
from  the  death  of  the  testator,  Mr.  Freest.  The  parties 
settled  the  amount  of  interest  down  to  ISli^S  at  1,200/.| 
und  therefore  he  roust  be  charged  with  that  sum  and 
subsequent  interest  at  4L  per  cent 

Then  comes  his  discharge,  which  consists,  in  the  first 
place,  of  6,^410/,  the  produce  of  the  sale  of  «the  estate. 
In  addition  to  which,  I  am  of  opinion  that,  in  taking  the 
account,  Mr.  Little  is  entitled,  in  his  discharge,  to  the 
same  right  of  set-off  as  Mr.  Payne  would  have  been 
entitled  to  as  against  his  wife  if  the  interest  on  the 
6,000/.  had  been  paid  to  Mr.  Little  and  by  him  back 
again  to  Mr.  Payne  while  residing  with  and  maintaining 
bis  wife.  The  rights  of  Mr.  Little  and  Mr.  Payne  are 
co*ex tensive.  I  discard  from  my  consideration  all  cir* 
cumstances  relative  to  an  agreement  between  the  trustee^ 
Mr.  Little^  and  the  husband,  Mr.  Payne.  Such  an  agree- 
ment cannot,  in  my  opinion,  affect  the  question.  If 
Mr.  Payne  had  received  his  wife's  annuity,  he  would 
be  entitled  to  the  benefit  of  every  fair  inference,  from 
which  a  contract  or  an  acquiescence  on  her  part  might 
be  assumed,  in  case  of  an  account  being  taken  between 
them;  and  )  am  of  opinion  that  Mr.  Little  is  entitled  to 

b2  the 
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the  same  benefit  in  any  account  to  be  taken  between 
him  and  Mrs.  Payne.  If  money  has  been  bond  fide  and 
properly  employed,  it  is  wholly  indifferent,  in  this 
CSourt,  whether  it  has  gone  through  the  proper  channels 
and  the  various  stages  and  steps  to  arrive  at  that  result : 
if  the  hand  which  was  entitled  to  receive  the  benefit 
has  really  received  it,  the  persons  who  ought  to  have 
first  received  it  and  then  paid  it  over  cannot  be  made 
liable  for  it.  I  am  therefore  of  opinion,  that  to  the  ex- 
tent of  any  arrears  of  the  wife's  annuity  accruing  while 
living  with  her  husband,  she  must  be  treated  as  having 
allowed  her  husband  to  receive  and  apply  it  for  their 
common  benefit,  and  as  if  their  separate  incomes  had 
been,  by  arrangement,  applied  by  the  husband  for  their 
mutual  benefit,  instead  of  the  wife's  income  having,  in 
the  first  instance,  been  received  by  her  and  then  handed 
over  to  her  husband  for  that  purpose.  The  Court  will 
not,  under  such  circumstances,  inquire  into  what  arrange- 
ments have  been  entered  into  between  the  husband  and 
wife,  in  respect  of  their  separate  estates,  but  will  con- 
sider the  whole  as  employed  for  their  common  benefit. 
Therefore,  to  the  extent  of  the  accruing  payments  of 
the  annuity,  I  am  of  opinion  that  Mr.  Little  is  entitled 
to  have  them  set-off  against  the  accruing  interest  on  the 
mortgage. 


Down  to  1836,  the  annuity  was  paid,  and  at  that  time 
a  large  arrear  of  interest  was  due  from  her  husband. 
I  think  that  this  arrear  of  the  husband's  debt  cannot 
be  set  off  against  the  subsequent  sums  accruing  due 
for  the  wife's  annuity.  I  will  explain  the  principle  on 
which  I  proceed.  I  assume,  upon  a  rough  calculation, 
that,  in  1836,  700/.  was  due  from  the  husband  for  in- 
terest (the  amount  is  immaterial)  and  the  wife's  annuity 
was  400Z.  a-year.  I  am  of  opinion,  that,  from  1836, 
the  240/.  a-year  which  accrued  from  the  rents  of  the 

estate. 
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estate,  or  the  interest  of  the  6,000Z.  ought  to  be  applied, 
as  far  as  it  will  go,  in  discharge  of  that  annuity  of  400Z. 
a-year,  upon  the  principle  I  have  already  stated;  and 
accordingly,  from  that  period,  the  Plaintiff  is  not  enti- 
tled to  claim  anything  more  than  the  balance  of  the 
annuity,  namely,  160/.  a-year  out  of  such  funds  as  may 
be  available  for  that  purpose,  if  any  such  there  be. 
But  I  am  of  opinion,  that  neither  the  husband  nor  the 
trustee,  standing  in  his  place,  is  entitled  to  have  the 
husband's  antecedent  debt  of  700Z.  discharged  out  of 
the  growing  payments  of  the  wife's  annuity.  It  ap- 
pears to  me  contrary  to  principle  that  the  husband's 
debt  should  be  held  to  be  discharged  out  of  his  wife's 
subsequently  accruing  annuity  becoming  due  to  her 
de  aitno  in  annum,  unless  the  wife,  in  respect  of  her 
separate  estate,  has  entered  into  an  express  contract  to 
that  effect  Such  a  contract  is  not  to  be  inferred  from 
her  mere  silence ;  it  requires  something  specific  and  dis- 
tinct. I  am  therefore  of  opinion,  with  respect  to  the 
arrears  of  interest,  that  the  husband  could  not  set  them 
off  against  the  accruing  payments  of  his  wife's  annuity, 
and  that  the  trustee,  standing  in  his  place,  is  not  enti- 
tled to  any  such  set-off. 


1868. 


Note. — Tt  baa  been  decided,  in  tbe  following  cases,  tbat  a  wife, 
living  witb  ber  busband,  is  not  entitled  to  an  account  of  ber  separate 
income  paid  to  ber  busband  without  any  objection  on  ber  part : — 
ChrUtmat  v.  Christmas,  Select  Ca.  in  Ch,  21 ;  Bartlett  v.  Gillard,  3 
Ruu,  149;  Kelly  v.  Dawson,  2  Mollity,  87;  Carter  v.  Anderson^ 
8  L.  J.  iO.S.)  Ch.  91  ;  Thnipp  v.  Harman,  3  Mi/L  SfK.6\3;  Leach 
V.  Way,  5  L.  J.  (N.  S.)  Ch,  100;  Buckeridge  v.  Glaste,  Craig  4  Ph. 
137 ;  Catori  v.  Rideout,  1  Mac,  4*  Gor,  599;  Howard  v.  Digbt/,  2  CI. 
4r  Fin,  643,  reversing  4  Simoits,  601 ;  Hughes  v.  W^lls^  0  Harty  749. 
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July  19,  20. 


THE  ELECTRIC  TELEGRAPH  COMPANY  OF 
IRELAND. 

COOKNEY'S  CASE. 


A.  gave  to  B.    "t'N  January,   1862,  this  company  was   provisionally 
50/.  to  obtain  registered.     In  April  following,   Mr.    Curzon,   a 

fifty  shares  in    director,    recommended    Mr.    Cookney  to    take   some 
a  company.  ,     ,  t  •■» 

B.  applied  for   shares  in  it,  which  he  agreed  to  do,  and  he  gave  to  Mr. 

an(f  theT  were    ^"^*^^  ^  cheque  for  50/.,  in  order  to  obtain  fifty  shares. 

allotted  to  ^,    Accordingly,  on  the  29th  of  April,  1852,  Mr.  Curzon 

was  entered  in  appHed  for  fifty  shares,  and  they  were  allotted  to  Mr. 

the  books,  &c    Cookney  on  that  day.     Mr.  Cockney's  name  was  entered 
as  a  share-         ,      ^      ^  ••i/.i.,  ^.i  -i 

bolder.    It       m  the  company  s  book  for  the  allotment  of  snares,  m  the 

aw  not  appear  j^^j  ^p  settlement,  in  the  book  called  "The  Numerical 

that  anything     ^  . 

had  been  done  Register  of  Shares,''  iti  the  registry  of  shareholders,  and 

Safr.  had*      '"  ^^^  registered  return  of  shareholders, 
refused  to  sign 

Held,  thaT"         After  the  allotment,   the   Solicitof  of  the  company 

not havingre-  called   on   Mr.   Cookney,  and  asked  him  to  sign   the 

pudiated  the  . 

•hares,  he  was  company's  deed.     Mr.  Cookney  said,  ''he  should  not 

He2?*alw**''^^'  sign  the  deed,  that  he  had  never  signed  but  one,  and 

that  a  change    would  not  Sign  another."     It  did  not  appear  that  any- 

pany^slnloks     thing   further  took   place  on    the  occasion,  but    Mr. 

"i  .    number   Cookney  never  signed  the  deed. 

of  the  shares 

first  allotted  to 

B.  did  not  re-       What  afterwards  took  place  was  left  in  some  obscurity^ 

bis  liability.  ^^  ^'^  ^^^  appear  whether  any  letter  of  allotment  had 
been  sent  to  Mr.  Cookney,  or  that  any  application  had 
been  made  to  him  before  the  winding-up.  He  now  said, 
that  he  considered,  by  his  refusal  to  sign  the  deed,  he  had 
forfeited  his  interest  in  the  company,  and  that  he  then 
looked  on  tbe  50/.  as  lost.  The  company  was  com- 
pletely 
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pletdy  registered  in  Decembtr,  1852,  and  an  Act  of  1868. 

Parliament  obtained  in  Augmt^  1863,  bat  the  under-  ^^-^v-^^ 

taking  proving  nnsttccessful,  an  order  was  made  on  the  Tblboraph 

31st  of  Julyy  1864  (a),  to  wind-up  the  company.    The  ^V^^^^^^ 

question  waa,  whether  Mr.  Cockney  ought  to  be  placed  QooKumr'u 

on  the  list  of  contributories^  Cass. 


The  distinctire  numbers,  in  the  company's  deed,  of 
the  fifty  shares  allotted  to  Mr.  Cookney  were  from  7,161 
to  7,200,  in  other  subsequent  books  these  numbers 
Were  found  opposite  the  name  of  Mn  Rowbottom.  But 
in  all  ikte  company's  books,  Mr.  Cookney  was  eiitered 
as  the  owner  of  fifty  shares^  either  of  the  numbers 
stated,  or  of  those  numbered  from  12,241  to  12,290. 

After  the  winding-up  order,  several  applications  were 
made  by  letter  to  Mr.  Cookn^,  but  he  disregarded 
them,  in  cons^uence  of  his  christian  name  having  been 
emmeottsly  stated. 

Mr.  R.  Palmer  and  Mr.  Ro<tburgh,  for  Mr.  Cookney. 
Mr.  Cookney  is  neither  a  "  subscriber"  nor  a  "  share* 
holder"  within  the  meaning  of  the  acts  7  ft  8  Vict. 
c.  1 10 ;  16  &  17  Viet.  c.  cxxiii.  He  has,  at  law,  entered 
into  no  contract  with  the  company  to  take  these  shares, 
and  as  Lord  Cranworth  has  laid  it  down,  that  there  is 
no  eqnitable  apart  ftom  legal  liability ;  Btigkt  v.  Hut* 
ton  (6),  the  test  of  his  liability  in  equity  is  his  liability 
at  law. 

The  usual  mo^e  of  obtaining  an  allotment  of  shares 
is  to  apply  in  writing  for  them,  and  to  agree  to  accept 
them  and  sign  the  deed ;  there  is  no  case  in  which  a 
man  has  been  held  to  be  a  contributory,  unless  he  has 
applied  for  shares  in  writing,  and  they  have  been  allotted 

to 

(a)  22  hetn.  471.  (6)  3  H,  of  L.  Com.  341. 
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to  and  accepted  by  him^  so  as  to  make  a  valid  binding 
^-*v-^      contract  at  law  between  the  parties.    This  differs  from 
^tL^eorYph''  y«'^«rf'*  Ca8e{a\  in  which  there  had  been  a  complete 
Com  PANT      registration  and  acceptance  of  the  script.     Here,  the 
acts  are  all  those  of  the  directors,  Mr.  Cookney  has  done 
nothing   to  ratify  them,  and   he  positively  refused   to 
execute  the  deed  or  acknowledge  his  liability,  and,  ever 
since  1852,  he  has  repudiated  the  shares. 


OP  Ireland. 

Cooknet's 

Casb. 


Secondly,  the  specific  shares  stated  to  be  allotted  to 
him  have  been  transferred  to  another  person,  and  he 
cannot  be  compelled  to  take  other  shares,  or  bear  the 
burthen  attached  to  them. 

Mr.  Selwyn  and  Mr.  Humphrey  for  the  Official 
Manager.  Mr.  Cookney  is  a  contributory ;  he  instructed 
his  friend  Mr.  Curzon  to  apply  for  fifty  shares,  which 
he  did,  they  were  allotted  to  Mr.  Cookney  accordingly, 
and  were  paid  for  by  him.  His  name  is  entered  as  a 
shareholder  in  the  deed  and  every  book  and  return  of 
the  company ;  he  never  repudiated  the  act  of  his  agent 
or  applied  for  the  return  of  his  money.  He  was,  there- 
fore, entitled  to  participate  in  the  profits,  and  the  com- 
pany could  not  have  resisted  his  claim  to  a  share  of 
them ;  if  so,  he  is,  on  the  other  hand,  liable  for  the  losses 
of  the  concern,  and  is  a  contributory.  It  is  true,  that  be 
has  not  executed  the  deed,  but  that  is  not  a  requisite 
for  fixing  a  person  with  the  character  of  shareholder 
or  contributory,  and  though  he  refused  to  execute  the 
deed,  he  did  not  abandon  the  shares  or  repudiate  the 
acts  of  his  agent  Mr.  Curzon.  In  truth  he  has^ 
attempted  to  play  fast  and  loose,  to  secure  the  profits 
and  escape  the  loss. 


Mr.  R.  Palmer  in  reply. 


(a)  5  Be  Gex  4  Sm.  395;  21  Law  J.  (CA.)  852. 


The 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY. 


The  Master  of  the  Rolls. 


1868. 


I  consider  the  first  transaction  constituted  Mr.  Cooh-  Tbe  Elbctrio 
neya,  contributory;  his  own  evidence  establishes  this,     "^f^*"^^" 
He  constituted  Mr.  Curzon  his  agent,  for  the  purpose   •?  Uelaiid. 
of  obtaining  and  accepting  fifty  shares,  and  he  furnished     Cookmet'i 
him  with  the  money  to   pay  for  them.     Mr.  Curzon 
acted  for  him,  and  the  fifty  shares  were  allotted  to  and 
paid  for  by  Mr.  Coohney.     In  that  state  of  circum- 
stances, standing  alone,  Mr.  Coohney  became  entitled 
to  the  dividends  and  subject  to  the  liabilities  of  a  share- 
holder. 

I  wish  to  look  at  the  evidence,  in  order  to  see  whether 
his  subsequent  acts  amounted  to  a  repudiation  of  the 
shares,  and  whether  it  was  acted  on  by  the  company. 

As  to  the  alteration  of  the  shares,  that  is  only  ma- 
terial as  shewing  whether  the  company  acted  on  any 
repudiation. 


3^e  Master  of  the  Rolls. 

I  think  Mr.  Coohney  is  a  contributory.  I  have 
looked  through  the  books  and  the  evidence,  and  the 
way  in  which  the  matter  strikes  me  is  this: — I  am 
clear  that  there  was  a  distinct  agreement  to  become  a 
shareholder,  that  Mr.  Curzon  was  authorized  by  Mr. 
Coohney  to  take  the  shares,  that  they  were  allotted  to 
him  and  so  entered  in  the  books  of  the  company,  and 
I  find  nothing  to  shew  that  he  ever  repudiated  them 
before  the  order  to  wind  up  was  made.  It  is  true,  that 
he  refused  to  execute  the  deed,  but  even  then  he  did  not 
repudiate  the  shares. 


July  20. 


The  evidence  is  very  vague  and. indefinite  as  to  his 
subsequent  receipt  of  letters  «nd  notices  from  the  com- 
pany, 
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1859*       P&ny>  ^^^  1^  ^^  ^^^y  difficult  to  drli^  any  cotichision 

^"^^^^      from  it;   but  it  is  to  be  observed,  that  the  Official 

T^Bo^^^  Manager  could  not  prove  all  the  notices  which  the  com- 

CcWFAHT     pany  had   sent  to  all   the  various  persons,  and  the 

Cook      *  *  matter  rests  solely  on   the  cross-examination  of  Mr. 

Gjk9»,        Cookney  himself,  which  contains  nothing  positive  on 

the  subject. 

Mr.  Cookjiey  also  attempts  to  escape  being  made  a 
contributory,  on  the  ground  of  an  alteration  having  been 
made  in  the  shares,  and  on  looking  at  the  books,  it 
appears  that  the  shares  originally  allotted  were  trans- 
ferred to  other  persons,  and  new  ones  given  to  him.  If 
this  had  been  done  in  consequence  of  his  refusing  to 
execute  the  deed,  I  should  take  the  transfer  as  evidence 
that  the  company  had  acted  on  his  repudiation.  That 
is  not  the  case,  they  always  kept  him  on  the  list,  and  I 
do  not  find  any  list  in  which  his  name  is  not  entered* 
Finding  no  distinct  repudiation,  and  this  objection  not 
having  been  mentioned  until  after  the  question  occurred, 
I  think  he  is  to  be  treated  as  a  contributory. 

I  proceed  on  Yelland'%  Case  (a). 

(a)  5  De  Gex  ^  Sm.  395. 

'-  -^  "■•  t^-'  '■■    ■■-- — ^^-  ■         ■       .^..t  ■■  .    -.  .......^ , 

Note. — Cookney  afterwards  appealed,  but  tTie  Lords  Justices,  on  die 
Std  of  Notmbw,  185S,  t^fa^e^  his  nodOB,  with  eoito. 
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BROWN  V.  TRUMPER.  j^^  ^^  ^^ 

TN  September^  1805,  Sir  ChafUs  H.  Palmer ^  by  deed,  Dembe  for 
•*•    demised  a  farm  to  Trumper  for  seven  years,  at  a  withVpronio, 

rent  of  528i,  aftd  Trumper  covenanted  with  Sir  Charles  that,  notwith- 

stAncling  any« 
H.  Palmer  that  he  would,  at  all  times  during  the  con-  thing  before 

tinuance  of  the  said  demise,  at  his  and  their  own  costs  contained,  if 

'  notice  •bould 

and  chai^es^  when,  whe^e  and  so  often  as  need  should  not  be  given 

be  and  require,  and  particutarly  if  solicited  so  to  do  by  [J©  f^ITat  ^ 

the  said  Sir  Charles  H.  Palmer ^  his  heirs  or  assigns,  by  the  end  of  the 

notice  hi  writing,  in  forty  days  after  every  such  notice,  should  be  con- 

u>dl  and  substantially  repair^  uphold,  scour,  cleanse,  w^ered  a  lease 

amend,  maintain  and  heep  in  good  subskxnUal  repair  covenanu, 

all  the  said  demised  messuages  or  tenements,  outhouses,  ™^  ^i^i*^o- 

ediices,  buildings,  barns,  stables^  hedges,  ditches,  Thames  tice  to  deter- 

banks,  gates,  stiles^  posts,  rails,  walls  and  mounds  of  ^^^  ^h^  ^^   * 

and  belonging  to  the  said  demised  premises,  and  the  ^^^J^^' 

same  premises  being  so  well  and  substantially  rqpairedy  the  seven 

cleansed,  scoured  and  kept,  at  the  end  or  other  sooner  y®?"  ""^1 . 
'    ^  r  >  put  an  end  to 

determination  <^  the  said  term  of  seven  years>  should  by  notice,  and 
and  woald,  peaceably  and  quietly,  leave  and  yield  up  ^^^  ^^ 

unto  the  said  Sir  Charles  H.  Palmer,  his  heirs  and  tinned  bind- 

ing. 

assigns.  Covenant 

by  farm  tenant 

The  lease  contained  a  proviso,  that  for  and  notwith-  gtantially"  to 

standing  anything  thereinbefore  contained  to  the  con-  '^*'^.  *°^     , 
9       J         ^  keep  in  '' ffood 

trary,  substantiaTre- 

pair,"  and  so 

•*  weH  and  substantially  tepaired"  to  yield  up  at  t^e  end  of  tbe  teAn :  iJetd^  that  the 

tenant  was  bound  to  give  up  the  premises  in  as  good  a  state  of  repair  as  when  he  took 

t^ssession,  and  that  they  must  be  inferred  to  have  been  then  in  a  tenantaUe  state. 

The  landlord  having  become  changed  durine  the  term,  and  a  claim  for  dilapidations 

being  now  made  by  the  existing  landlord,  held,  that  the  tenant  was  entided  to  an 

inquiry  as  to  the  state  of  repair  trben  the  ptesetit  landlord's  tiHe  accrued. 
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1868.  trary^  ftnd  in  case  six  months'  notice  in  writing  sfaould 
not  be  given  by  one  of  the  parties  thereto  to  the  other, 
or  their  legal  representatives,  for  the  ending  and  deter- 
mining of  the  said  lease  at  the  expiration  of  the  seven 
years  thereby  demised,  that  afterwards  the  same  lease 
should  be  considered  as  a  lease  upon  the  same  cove- 
nantSy  provisoes,  exceptions  and  agreements  as  were 
therein  contained,  from  year  to  year,  until  six  months' 
previous  notice  in  writing  should  be  given  or  left  by 
Sir  Charles  H.  Palmer,  his  heirs  or  assigns,  at  the 
dwelling-house  of  the  said  William  Trumper,  his  exe- 
cutors or  administrators  or  assigns,  or  at  the  dwelling- 
bouse  thereby  demised,  or  should  be  given  by  the  said 
William  Trumper,  his  executors  or  administrators,  to 
the  said  Sir  Charles  H.  Palmer,  his  heirs  or  assigns,  to 
quit  at  a  Michaelmas  in  any  year  after  the  expiration 
of  the  thereby  letten  term  of  seven  years* 

By  a  memorandum  endorsed  on  the  lease,  three  cot- 
tages, with  their  appurtenances,  were  added  to  the  de- 
mise, at  an  additional  rent  of  12Z.  126. 

In  March,  1812,  before  the  expiration  of  seven  years, 
articles  of  agreement  were  entered  into  between  the  two 
parties,  whereby  the  tenant  agreed  to  pay  an  additional 
rent,  making  747Z.  12s.  in  the  whole,  and  Sir  Charles 
agreed  not  to  give  notice  to  quit  previous  to  September, 
1819.  The  rent  received  afterwards  varied  in  1820 
and  1832,  but  it  did  not  appear  under  what  circum- 
stances. 

Sir  Charles  devised  this  property  to  John  Palmer  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail 
(which  failed),  with  remainder  to  Henry  Palmer  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail* 


Sir 
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Sir  Charles  Palmer  died  in  1838.    John  Palmer  then  1868. 
entered  into  possession,  and  died   in  1862.     Henry 

Palmer  entered  into  possession,  and  he  and  his  son  v^ 

barred  the  entail.  TmuMPEm. 

Trumper,  the  tenant,  died  in  January,  1854,  and  im* 
mediately  after  Henry  Palmer  gave  his  administratrix 
notice  to  quit. 

The  estate  of  Trumper,  the  tenant,  was  administered 
in  this  suit,  and  Henry  Palmejr  carried  in  a  claim  of 
390/.  for  dilapidation,  on  the  ground  that  the  tenancy 
continued  from  1805  to  1854  under  the  original  lease. 
One  of  the  items  of  the  estimate  was  for  125Z.  for  re- 
storing one  four-roomed  cottage,  which  had  fallen  down 
twenty-three  years  ago,  and  which  the  evidence  stated 
to  have  been  in  a  very  dilapidated  state  at  the  com- 
mencement of  the  tenancy.  This  claim  was  adjourned 
into  Court. 

There  was  some  evidence  of  a  claim  having  been 
made  by  Henry  Palmer  for  dilapidation  against  the 
estate  of  his  brother  John  Palmer* 

Mr.  Selwyn  and  Mr.  Lewis  for  Mr.  Henry  Palmer. 
A  tenant  holding  over  at  the  expiration  of  a  written 
lease  holds  under  the  same  covenants,  and  the  advance 
of  rent  makes  no  difference;  Digby  v.  Athin8on(ja). 
The  Statute  of  Limitations  is  set  up,  but  it  is  inapplii 
cable,  for  there  was  a  continuing  breach  of  the  covenant, 
and  the  breach  of  the  covenant  to  yield  up  in  substantial 
repair  took  place  at  the  end  of  the  term. 

Mr.  W*  R.  Ellis  for  the  administratrix.    There  was 

a  legal 
(a)  4  CampbeUj  275. 
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%  logaj  demisfii  for  s^veo  yeftrs  only>  aud  a  new  tenaocy 
OQBHoenced  ujider  th/e  agreement  of  Marei,  1S12. 
Besides,  Uie  variation  of  the  rent,  from  lime  te  time,^ 
also  affords  a  presumption  that  there  was  a  new  tenancy* 
The  additional  term  is,  therefore,  under  the  agreement, 
and  not  under  the  lease.  If  so,  the  tenancy  was  not 
Offeated  by  an  inatruuent  under  seal,  and  the  benefit  oi 
the  covenant  did  not  pass  to  the  assignee  of  the  rever-i 
sion,  and  therefore  Henry  Palmer  cannot  sue,  for  the 
statute  of  32  Btn.  8^  c»  34,  only  applies  to  eaaes  of 
deiuises  by  deed;  Standok  v.  ChrUtma${(i). 


The  teikaat  holding  ovei  was  not  liable  on  an  isiplied 
contract  to  put  the  premises  in  vepair,  an4  if  h^  wore^ 
he  would  be  only  liable  to  place  them  in  a  teaantahfe 
stole  of  repaif,  having  regard  to  their  state  and  coadiUon 
whe«  the  daMttantV  title  aconied ;  tba  benefit  of  all 
former  Weaobes  belonged  to  his  predecessors  in  the 
estate.  The  case  is  like  Johnson  v.  The  Churchwarden^ 
of  St.  Peter^s,  Hereford  {b),  where  "-4.  demised  to  J3., 
for  a  teem  of  years,  two  messiwges ;  the  lease  contained 
a  covenant  by  JB.,  that  he  would,  during  the  term,  keep 
the  premises  in  repair  and  leava  them,  at  the  end  of  the 
term,  in  good  repair,  and  in  the  same  state  as  they  were 
IB  at  the  beginning.  At  the  end  of  the  tetm,  the  mes- 
suages were  out  of  vepair,  and  had  been  converted  into 
a  single  bouse,  fi,  held  on  without  a  fresh  lease,  and 
C.  afterwards  purchased  the  reversion  of  A.,  and  JB. 
eo^linuedi  to  hold  OH'  under  C  It  was  held,  first,  that 
j&.  wae  not  liable  in  assumpsit,  on  an  implied  contract 
to  put  the  messuages  in  such  repair,  and  in  the  same 
state  as  they  were  in  at  the  commencement  of  the  term; 
and  secondly,  that,  supposing  B.  so  liable,  C  had  no 

right 


(a)  10  Q.  B.  Rep.  135. 


(6)  4Ad.^  EIL  520. 
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right  Qf  aftiQO  for  bieaohe^  pf  tjhe  coatr^  qomiQitted 
befoffe  tie  purchased  the  revemoa/' 

Ib  jS^nn&y  Y.  Towgood  (a),  it  W9a  helcly  that  a  qov^ 
aant  to  ke^  and  leave  a  house  ia  repair  was  sati8fi^4 
by  keeping  iA  ii|  subB^Qtial  repair  according  to  the 
iMkture  of  the  buUdjf^y  and,  with  a  view  to  d^t^rmioa  the 
relative  sufficieoiey  of  the  repair^  the  jury  might  inquire 
whither  the  house  was  oew  or  old  at  the  time  of  U^ 
demisew 


16 


1869. 


1?. 


Here  the  tenant's  QSitftt^  cannot  be  Vable  tp  dc^  more 
than  to  place  the  premises  in  the  same  state  of  repair  as 
they  vseie  when  Mr.  B^wy  P^thnr'n  titl^  accrued  in 
1862. 

TAe  Master  qf  the  Rolls. 

I  should  like  to  read  the  lease ;  my  impression  at  pre- 
sent is,  that  this  was  a  demise  for  seven  years  certain, 
and  for  so  much  longer  as  they  should  think  fit,  with 
liberty  to  either  party  to  put  an  end  to  it. 

At  a  subsequent  period,  the  landlord  arranged  not  to 
give  notice  to  quit  before  September,  1819,  but  the 
original  demise  went  on  as  long  as  the  tenant  remained 
in  possession,  and  the  burden  of  proving  that  it  was  put 
an  end  to  lies  on  the  tenant. 

I  am  of  opinion  that  the  covenant  to  repair  continued 
to  the  end  of  the  demise,  and  that  the  tenant  was  bound 
at  that  time  to  give  up  possession  of  the  premises  in 
as  good  a  state  of  repair  as  when  he  took  possession. 
I  infer  that  it  was  then  in  a  tenantable  state  of  repair ; 
the  expression  is  vague,  but  is  well  understood. 

I  should 
(a)  3  Bing.  N.  C.  4. 


Digitized  by  VjOOQIC 


16 


1868. 


Bbowk 

V. 
TaUMFSE. 


CASES  IN  CHANCERY. 

I  should  therefore  hold,  that,  at  the  end  of  the  term, 
he  was  bound  to  deliver  up  the  premises  in  a  tenantable 
state  of  repair.  His  administratrix  may  go  into  evidence 
as  to  amount  of  the  liability  of  the  tenant's  estate,  or  as 
to  the  state  of  repair  in  1862,  when  the  claimant's  right 
accrued.  I  am  satisfied,  that  if  an  old  bam  were  pulled 
down  and  a  new  one  erected,  the  tenant  would  be  bound 
to  deliver  i^  up ;  but  if  the  tenant  pulled  down  a  bam, 
and  the  landlord  took  no  notice  of  it  for  a  number  of 
years,  I  should  infer,  either  that  it  had  been  done  with 
the  permission  and  free  will  of  the  landlord,  or  that  he 
had  waived  the  breach  of  covenant. 


I  think  the  landlord  is  entitled  to  charge  the  tenant's 
estate  with  such  a  sum  as  is  necessary  to  put  the  pre- 
mises into  a  proper  tenantable  state  of  repair. 


Jt^  19.  The  Mastbr  of  the  Rolls  adhered  to  his  opinion. 
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WHITE  V.  WAKLEY.    (No.  1.) 

Jufy  6,  12. 

T>Y  a  lease,  dated  in  Jufy,  1798,  a  certain  messuage,  Under  a  lease 
•*-^    dwelling-house  and  farm  were  demised  for  a  term  tenant'wai 
of  ninety-nine  years,  if  three  persons  or  any  of  them  *»und  to  keep 
should  so  long  live,  at  a  yearly  rent  of  2/.,  and  a  heriot  the'buildingt 
on  the  death  of  each  of  the  lives.    The  lessee  covenanted  *?  ^  erected 

thereon. 

to  pay  the  rent,  and  that  he,  his  heirs,  executors,  &c.|  During  the 

should  and  wonld,  at  his  and  their  own  costs  and  ex-  I^J^nt^'with 

penses,  from  time  to  time  and  at  all  times  during  the  the  permission 

term  thereby  granted,  toell  and  iufficientfy  repair,  uphold,  i),rd,%ho  was 

sustain 'and  maintain  the  said  demised  premises,  and  lord  of  the 

1  i>         1     It  1     .1 1.  11         manor,  built 

every  part  thereof,  and  all  erections,  buildmgs,  hedges  a  house  on 

and  fences  to  be  erected  and  built  on  the  same  pre-  ^ j?  ^*5*®  . 

^        adjoining  the 

mises,  or  any  part  thereof,  and  the  same  premises^  so  farm,  and  he 

well  and  sufficiently  repaired,  upheld,   sustained   and  ^^th^heVarm 

maintained,  and  in  good  and  substantial  repair,  in  all  UeU,  that  the 

things  whatsoever,  at  the  end  or  sooner  determination  ^^^^^  ^  ^y^\i, 

of  the  said   term,  should  and  would  peaceably  and  g^tion  to  keep 

.11  1-11  1  . »    t  t  •     this  house 

quietly  leave  and  yield  up  unto  the  said   lessor,  bis  in  repair. 

executors,  administrators  or  assigns,  without  doing 
thereon  any  manner  of  waste,  spoil  or  injury  what- 
soever. 

The  lease  determined  by  the  death  of  the  testator  in 
the  cause,  Francis  Newbery,  who  remained  tenant  down 
to  bit  death. 

It  «ppeared  that  in  1803,  Francis  Newbery,  with  the 
•aactioo  or  permission  of  the  landlord,  who  was  lord  of 
the  manor,  built  a  house  and  farm  buildings  on  the  waste 
adjoining  the  ftirm,  which  were  held  and  enjoyed  by  the 
tenant  down  to  the  termination  of  the  lease. 

VOL.  XXVI.  c  At 
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At  the  expiration  of  the  lease,  the  premises  were  out 
of  repair,  and  the  landlord  claimed  a  sum  of  124/.  2s. 
in  respect  of  the  dilapidations,  and  the  question  was, 
whether  the  estate  of  the  tenant  Mr.  Newbery  was 
liable  for  the  dilapidations,  in  respect  of  the  house  and 
farm  buildings  erected  in  1803  on  the  waste,  and  not 
comprised  in  the  demise. 

Mr.  Selwyn  and  Mr.  Sandys  for  the  landlord.  The 
tenant,  having  built  the  house  with  the  assent  of  the 
landlord,  held  it  upon  the  same  terms  as  the  rest  of  the 
property  demised.  In  equity,  the  additional  property 
became  included  in  the  lease,  and  the  parties  became 
entitled  to  the  same  rights  and  subject  to  the  same 
liabilities,  in  respect  of  it,  as  those  affecting  the  pro- 
perty specifically  demised.  The  tenant  was  in  the  same 
situation  as  one  holding  over  after  the  expiration  of  a 
lease,  in  which  case,  he  holds  subject  to  the  same  rent 
and  covenants. 

The  tenant  was,  therefore,  bound  to  keep  the  house 
and  buildings  in  repair,  and  his  estate  is  now  liable  for 
the  amount  of  dilapidations. 

Mr.  C.  C.  Barber  for  the  Plaintiff.  A  party  in 
possession  of  land  not  comprised  in  his  lease  is  a 
mere  tenant  at  will,  and  he  may  be  turned  out  at 
any  moment. 

Mr.  FolUtt  and  Mr.  Hanson  in  the  same  interest. 
The  tenant  was  not  liable  for  buildings  not  comprised 
in  his  lease,  he  has  entered  into  no  obligation,  and  no 
contract  ever  existed  with  respect  to  them  which  this 
Court  could  have  enforced,  the  Statute  of  Frauds  alone 
would  have  presented  a  complete  obstacle. 


If 
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If  the  boose  had  been  built  by  the  landlord^  it  might 
have  been  reasonable  for  the  tenant  to  keep  it  in  repair, 
but  here  it  was  built  by  the  tenant,  and  it  would  not  be 
equitable  to  compel  him  to  rebuild  a  house  voluntarily 
erected  by  him. 

Mr.  Selwyn  in  reply. 

The  following  cases  were  relied  on : — Doe  d.  jETor- 
risen  r.  MurreU{a);  Doe  d.  Lewis  v.  Ilees{b);  Yem 
T.  Edwards  (c);  Doe  v.  Pearsey((d);  Bryan  v.  Win- 
wood  (e) ;  Doe  r.  Jones  (/) ;  Douse  v.  Earl  (g) ;  Dann 
V.  Spurrier  (A) ;  The  Master  of  Clare  Hall  r.  Hard- 
ing  (t) ;  PaweU  v.  Thomas  (A). 

The  MAfSTTER  of  the  Rolls. — I  will  consider  this  case. 


The  Master  of  the  Rolls. 

This  is  a  motion  to  vary  a  certificate.  July  12. 

The  facts  are  these : — In  July^  1798,  there  was  a 
demise,  not  including  the  land  in  question,  and  the 
tenant  covenanted  to  repair  and  keep  in  repair  the 
buildings  erected  and  to  be  erected.  In  1803,  the 
tenant,  with  the  sanction  or  permission  of  the  landlord, 
who  was  lord  of  the  manor,  built  a  house  and  farm 
buildings  on  the  waste  adjoining  the  farm,  and  held  them 
with  the  farm  until  the  termination  of  the  lease,  which 
expired  with  the  death  of  the  tenant,  who  was  also  the 

testator, 

(a)  8  Car.  if  p.  134.  (/)  15  Mee.  *  W.  580. 

(6)  6  Car.  Sf  P.  610.  &)  3  Levinz,  264. 

(f )  1  De  Gex  4-  Janes,  598.  (A)  7  Vet.  p.  235. 

id)  7  Bam.  *  Cr.  304.  (i)  6  Hare,  273. 

(e)  1  Tauni.  208.  (k)  6  Hare,  300. 

C2 
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1868.  tottator,  Francis  Newbery.  The  landlord  now  insists, 
that  Mr.  Newbery's  estate  is  liable  to  put  this  house  and 
buildings  into  repair  \  but  his  representative  insists  that 
this  land  was  not  included  in  the  covenant,  that  Francis 
Newbery  was  merely  tenant  at  will,  and  that  nothing  is 
due  from  his  estate  in  respect  of  it. 

At  law,  the  estate  of  the  testator  would  certainly  not 
be  liable ;  the  land  is  not  included  in  the  covenant,  and 
an  action  of  covenant  would  produce  nothing. 

But  this  is  not,  in  my  opinion,  conclusive  of  the 
matter.  The  question  is,  whetlier  there  was  not  an  im- 
plied contract  between  the  landlord  and  the  tenant,  that 
the  land  so  occupied  and  the  buildings  erected  upon 
it  should  be  treated  as  part  of  the  original  demise,  and 
subject  to  the  same  conditions.  There  was  nothing  in 
writing;  all  that  appears  is,  that  the  land  and  the 
buildings  on  it  were  held  with  the  original  land  de- 
mised, until  (he  end  of  the  term. 

In  order  to  test  this  case,  I  have  thought  it  proper  to 
consider  what  this  Court  would  have  done,  if  the  land- 
lord had,  immediately  after  the  house  and  buildings 
had  been  erected  on  the  waste,  sought  to  evict  the 
tenant,  and  to  claim  the  benefit  of  the  erections  for  his 
own  use  and  benefit.  Upon  the  principle  of  Dann  t. 
Spurrier  (a) ;  Powell  v.  Thomas  (i),  with  the  limitations 
imposed  upon  it  by  The  Master  of  Clare  Hall  v.  Hard- 
i^ff{c),  I  entertain  no  doubt,  that  this  Court  would  have 
interposed,  by  injunction,  to  prevent  the  landlord  from 
obtaining  the  possession  and  benefit  of  the  house  and 
buildings  which  he  had  thus  permitted  to  be  erected.  I 
then  put  this  question : — at  what  period  would  the  right 

of 

(a)  7  Vet.  295.  (6)  6  Hare,  300.  (c)  6  Hare,  273. 
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of  tbe  tenant  to  call  on  this  Court  to  prevent  the  landlord  1668. 
from  evicting  him  have  expired  ?  could  this  Court  have 
said  one  year,  or  two  or  three,  or  more  ?  could  it  have 
arrived  at  any  conclusion  by  fixing  what  may  be  called 
a  reasonable  time  ?  Obviously  it  could  not.  It  would 
have  held,  that  the  implied  contract  and  the  implied 
permission  was  for  the  period  of  the  demise.  Again,  if 
the  landlord  had  insisted  on  rent  being  paid  for  the  usd 
and  occupation  of  the  house  and  buildings,  after  having 
allowed  the  tenant  to  occupy  it  for  many  years  without 
paying  any  rent,  would  this  Court  have  empowered  or 
permitted  the  enforcement  of  the  payment  ?  I  think  not ; 
it  would  have  said,  that  the  dealings  between  the  parties 
shew  what  the  contract  was  between  them,  and  that 
such  course  of  dealings  was  not  now  to  be  changed.  But 
then  this  question  naturally  follows,  is  all  the  advantage 
to  be  on  one  side  ?  Is  it  to  be  implied,  from  the  per«- 
mission  to  build  by  the  landlord,  that  the  tenant  was  to 
hold  it  during  the  terms  of  the  original  lease,  and  that 
he  was  to  pay  no  rent  for  it,  and  yet  that  he  might  let  it 
tutable  down,  and  at  the  end  of  the  term  deliver  up  the 
waste  encumbered  with  useless  rubbish?  Again,  could 
the  tenant  have  pulled  down  the  house,  and  sold  the 
materials  at  any  period  of  the  term,  and  would  this 
Court  have  reftised  an  injunction  at  the  instance  of  the 
landlord  to  prevent  such  destruction?  I  think  these 
questions  must  be  answered  in  the  negative.  I  think 
that  the  reason  why  this  Court  would  have  restrained 
the  eviction  of  the  tenant  as  soon  as  it  was  built  is  this: 
— ^it  would  have  treated  the  permission  of  the  landlord 
to  build  as  equivalent  to  a  permission,  on  his  part,  that 
the  thing  built  should  be  treated  as  part  of  the  original 
demise,  and  the  Court,  so  treating  it,  would  also  have 
treated  the  act  of  the  tenant,  by  building  on  and  hold- 
ing the  other  property,  as  an  engagement,  on  his  part, 

that 
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1868.       that  it  should  be  treated  as  part  of  the  land  originally 
demised. 


If  so,  that  settles  the  question,  for  I  cannot,  in  favor 
of  the  tenant,  hold,  that  it  is  to  be  treated  as  part  of 
the  original  demise,  and  that  the  landlord  can  neither 
recover  possession  of  it  before  the  expiration  of  the 
term,  nor  demand  any  additional  rent  for  it,  and  deny, 
in  favor  of  the  landlord,  that  all  the  conditions,  cove- 
nants and  agreements  which  apply  to  the  property  ori- 
ginally demised,  do  in  equity  apply  also  to  that  which  is 
added  to  and  treated  as  part  of  it. 

What  order  ought  this  Court  to  have  made,  if,  as  soon 
as  the  house  was  built,  the  landlord  had  sought  to  re- 
cover possession?  This  Court  would,  in  my  opinion, 
have  restrained  him  from  recovering  possession,  on  the 
ground  that,  as  between  him  and  his  tenant,  this  land 
was  to  be  treated  as  part  of  the  land  originally  demised : 
so  treating  it,  I  also  consider  it  to  be  subject  to  all  the 
same  obligations,  and  clothed  with  all  the  same  ad- 
vantages as  were  to  be  found  in  the  original  indenture 
of  demise. 

I  think,  therefore,  that  the  certificate  is  wrong,  and 
that  a  proper  allowance  ought  to  be  made  for  the  dilapi- 
dations of  the  house  and  buildings. 
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WHITE  V.  WAKLEY.    (No.  2,) 

Jdfy  12, 15. 
rriHE  testator  gave  to  his  brother,  Joseph  Newbery,  a  testator 

-^      the  interest  of  2,000/.  for  life,  and,  at  his  decease,  ga^e  2,000/.  iu 

'  ^       '         '  _         '  remainder  to 

to  be  equally  divided  between  his  (the  testator's)  sisters,  bis  sisters,  ex- 

except  his  sister  Sarah.     He  then  gave  to  his  said  sister  he^hen  gave 

Sarah  the  interest  of  1,000/.  for  her  life,  with  remainder  *  legacy  to  A. 

over,  and  then  proceeded  as  follows : — "  to  each  of  my  ggye  •*  to  each 

sisters,  namely,  Mary  Jnn,  Charlotte  and  Betsey,  I  of  his  sisters, 

namely,  J3«, 
give  and  bequeath  500/.,  making  1,500/.,  and  in  case  of  C.  and  i>., 

death  to  either,  their  portion  to  go  to  the  surviving  f^^j^^  in^case 

sisters  above  mentioned/*  of  death  of 

either,  their 
portion  to  go 

Charlotte  died  in  the  testator's  lifetime,  whereby  her  *?  ^^^  "?'" 

...  viving  sisters 

legacy  of  500/.  became  payable  to  '^  the  survivmg  sisters  above  men- 
above  mentioned ;"  and  the  question  was,  whether  those  f^^j  w^*^ 
surviving  sisters  consisted  of  Mary  Ann  and  Betsey,  not  included 
who  were  the  only  other  sisters   mentioned  in  that  g^J^^JL* 
clause,  or  whether  the  gift  extended  to  Sarah^  who  was  nsters. 
mentioned  in  the  preceding  part  of  the  will. 

Mr.  Hardy,  for  Sarah,  contended  that  she  was  one 
of  the  surviving  sisters,  and  was  **  above  mentioned," 
and  that  therefore  she  participated. 

Mr.  C  Hall,  contrd,  argued  that  the  words  **  above 
mentioned"  referred  to  the  last  antecedent  gift  to  the 
three  sisters,  placed  under  a  videlicet,  and  that  Sarah 
was  excluded. 


ITie  Master  of  the  Rolls  reserved  his  judgment. 

The 
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The  Master  of  the  Rolls. 

I  am  of  opinion  that  Sarah  is  excluded,  and  that 
*^  the  sumving  sisters "  meant  the  survivors  of  Mary 
Ann^  Charlotte  and  Betsey  only.  When  a  testator 
gives  money  to  several  named  individuals,  and,  if  any 
should  die,  then  to  the  survivors,  the  gift  by  survivor- 
ship would,  'prim&  facie^  apply  to  the  class  to  whom  it 
is  given.  Here  the  testator  has  provided  for  Sarah 
separately  and  distinctly  from  his  other  sisters ;  but  if 
he  had  said  simply,  I  give  1,6002.  to  Mary  AnUj  Char- 
lotte and  Betsey,  and  '*  in  case  of  death  to  go  to  the  sur- 
viving sisters,"  I  should  have  had  no  doubt.  The  only 
doubt  is  created  by  the  words  ''above  mentioned.*'  I 
thinks  however,  that  it  means  the  same  thing,  viz., ''  the 
surviving  sisters  I  have  last  above  mentioned,"  and  that 
these  words  do  not  extend  to  Sarah. 


HUGHES  V.  JONES. 


Jufy  8,  13. 

Decree  made    THHIS  was  a  claim  by  a  vendor  for  specific  perfi 

on  motion  al-        -t-         nnot^    Knf  roiftincy  n/\  i^nAoi^/^n  oa  ir^  «Ko  A^w^At^l 


torm- 


lowed  to  be 

yaried  on  mo-    of  title, 
tion  and  with- 
out a  petition 
of  appeal. 

A  vendor 
filed  a  claim 
for  specific 
performance, 
and  gave  no- 
tice of  motion 
for  a  decree. 
The  Defend- 
ant did  not 
appear,  and 
a  decree  was 


ance,  but  raising  no  question  as  to  the  acceptance 
At  the  hearing,  in  April  last,  the  Defendant 
did  not  appear,  and  an  absolute  decree  was  thereupon 
made  against  him  for  a  specific  performance  with  costs. 
The  Defendant  attended  the  Registrar  on  the  drawing 
up  of  the  decree. 


Mr.  R.  Palmer  and  Mr.  C  JP.  Simpson  now  moved 
that  'the  cause  might  be  reheard,  and  that  a  reference 
as  to  title  might  be  inserted  in  the  decree,  and  that  the 

Plaintirs 


made  against 

him,  directing  a  specific  performance,  without  any  reference  as  to  title.  Snbseqnently, 
upon  the  motion  of  the  Defendant,  the  Court  allowed  a  reference  as  to  title  to  be 
inserted  in  the  decree,  upon  his  paying  all  the  costs  of  the  application. 
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Pliintiff 's  cost8  of  the  suit  might  be  reserved.    They        1868. 
cited  Tripp's  Farmi (a);  CUv^y. Beaumont (b);  Oastim 
y.  Frankum  (c). 

Mr.  Selwyn  and  Mr.  F.  Webb,  for  the  Plaintiff. 

A  decree  cannot  be  altered  on  motion,  there  must 
be  a  petition  of  rehearing  signed  by  two  counsel  and 
a  deposit  made.  The  Defendant,  after  the  decree  had 
been  pronounced,  attended  at  the  Registrar's  office  and 
acquiesced  in  the  form  in  which  it  was  drawn  up ;  and 
the  Registrar  is  of  opinion  that  a  reference  as  to  title 
is  never  made,  unless  asked  by  the  purchaser  at  the 
hearing.  [The  Mastbr  of  the  Rolls. — I  do  not  think 
the  Plaintiff  wrong  in  taking  a  decree  in  this  form.] 
The  Defendant  might  have  obtained  a  reference  at  any 
time,  and  he  has  waived  that  right  by  his  conduct  and 
by  his  default    They  cited  Flower  v.  Oedye  (d). 

The  Mastbr  of  the  Rolls. 

I  am  of  opinion  that  the  Defendant  is  entitled  to 
have  the  case  reheard  and  to  have  a  reference  as  to 
title  on  payment  of  all  the  costs  of  this  application. 
I  will  reserve  my  opinion  as  to  the  costs  incurred  down 
to  the  first  hearing ;  but  the  affidavit  filed  since  the  first 
bearing  must  not  influence  my  judgment  as  to  these 
costs. 


7%«  Master  of  the  Rolls. 

I  have  read  the  affidavits  and  am  satisfied  that  if,       July  13. 
when  the  case  came  before  me  in  the  first  instance,  it 
had  been  argued  on  both  sides,  I  should  not  then  have 
given  the  Plaintiff  the  costs  of  the  suit.    I  suspect  that 

this 

(a)  Page  64.  (c)  2  De  G.  ^  An*  561. 

(6)  1  Oe  G.  4-  .Sb.  397.  (iQ  ^  Beov.  449. 
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1858.  ^liis  is  <)i^6  of  those  cases  in  which  a  person  desirous  of 
buying  a  piece  of  land,  bids  for  it  without  the  means  of 
paying  for  it :  in  which  case,  the  state  of  the  law  enables 
him  to  obtain  time  by  interposing  a  great  number  of 
difficulties.     I  cannot,  however^  act  on  this  suspicion. 

All  I  can  do  is  to  reserve  the  costs  until  the  case 
comes  before  me.  Therefore,  upon  the  Defendant  pay- 
ing the  costs  of  this  motion,  I  will  alter  the  decree 
made  at  the  first  hearing  of  this  claim,  by  directing  the 
usual  reference  as  to  title  and  by  reserving  the  Plain- 
tifi^'s  costs  of  the  original  hearing. 


KING  V.  CLEAVELAND.    (No.  1.) 

Jttfyl,2. 

Gifk  to  *<  legal  rilHE  testator,  by  his  will  dated  in  1841,  bequeathed 

Svll^'"^  »  s"*"  <>f  4,000/.  Three  and  a  half  per  cents,  to 

ihare  and  ^^  trustees,  upon  trusts  which  he  declared  in  the  following 

Held  to  mean  terms  : — "  Upon  trust  to  stand  possessed  thereof,  and 

"*R  ?^^f°*  ^  P*^  ^^^  ^PP'y  ^^^  interest  and  dividends  thereof  to 

construing  and  for  the  use  and   behoof  of  my  brother  Richard 

ffit&n.*"^  ^^<^^<^  Cleaveland,  and  his  wife  Eliza  Cleaveland,  and 

Gift  to  one  the  survivor  of  them,  for  his  and  her  natural  lives ;  and 

after  his  de-  ^^^^  ^^^  decease  of  my  .said  brother  and  his  said  wife, 

Tm'  ^  ^"      ^^^^  ^^  ^^^^  ^^  P*y  ^"^  ^PP'y  ^^^  ^^'^  ^""*  ^^  4,000/. 
<'  then  livinff,    Stock  equally  amongst  my  nephews  and  nieces  (children 

J^iind  ri      ^^  ^y  *®'^  brother  Richard  Frandi  Cleaveland  and  his 
presentativet,    said  wife)  then  living,  or  their  legal  personal  representa^ 

share  alike."     '*^^>  share  and  sharelalike.*' 

Held,  that  the 

representa-  The  testator  died  in    1844;    his  brother  Richard 

a  dUtinct  ""     Francis  died  in  1849,  and  his  wife  in  1867. 
class  and  not  Richard 

by  substitu- 
tion, and  that  the  representatives  of  children  who  died  in  the  lifetime  of  the  testator, 
and  of  those  who  were  dead  at  the  date  of  the  will,  participated. 
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Richard  Francis  CUaveland  and  his  wife  had  seven, 
children  I  namely,  Richard  and  Henrietta,  who  died  in 
1843,  in  the  lifetime  of  the  testator,  George,  who  died 
in  1856,  and  four  others.  Richard  and  Oeorge  left 
children,  who  were  Defendants,  but  Henrietta  left  none. 

The  bill  was  filed  to  have  the  construction  of  this 
bequest  declared. 

Mr.  Wichens,  for  the  Plaintiffs. 

Mr.  R.  Palmer,  Mr.  C.  Hall,  and  Mr.  C.  Webster, 
argued  the  following  points : — nrst,  whether  the  word 
"  or**  was  to  be  read  *'  and ;  *'  Richardson  v.  Spraag  (a) ; 
Shand  T.  Kidd(b) ;  Maude  v.  Maude  {c). 

Secondly,  whether  the  words  ^*  legal  personal  repre- 
sentatives" were  words  of  limitation. 

Thirdly,  whether,  as  representatives,  the  executors 
or  administrators  took  the  legacy  as  part  of  the  estate 
of  the  testator  or  intestate;  Long  v.  Watkinson {d) ', 
Darnel  v.  Dudley  (e)]  In  re  Crawford's  Trusts  (f); 
In  re  Porter's  Trusts  (g);  Jacobs  v.  Jacobs  (h).  They 
also  cited  Archer  v.  Jegon(i);  Topping  v.  Howard  (k); 
Hollowag  v.  RadcliffeQ) ;  Bulloch  v.  Bennett {m). 

The  Master  of  the  Rolls  said  he  could  not  get 

over  the  principle  acted  on  in  Baines  t.  Ottleg  (n),  and 

by 

(a)  1  P.  Wnu.  433.  (A)  16  Beav.  557. 

{b)  19  Beat.  310.  (i)  8  Sim.  446. 

(0  22  Brav,  290.  {k)  4  De  G.  ^  Sm.  268. 

(d)  17  Beav.  471.  (/)  23  Beav.  163. 

(e)  1  PhUUpi,  1.  (m)  7  De  G.,  M.  ^  G.  283. 
(/)  2  I>r«r.  230.  (n)  1  Myl  Sf  K.  465. 

{g)  4Xfl^4J.  188. 
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1868.       by  Vice-chancellor  Wigram  Id  Smith  v.  Palmer  (a), 

^'-^^''^      wliich  was  also  recognized  by  Vice-Chancellor  Km- 

«.  dersley  in  his  judgment  in  Crawfanfs  Trusts  (b) ;  that 

C"^^«^^"">«  where  "  representatives**  were  to  take,  "  share  and  share 

alike/'  it  was  inconsistent  with  the  notion,  either  that 

"  executors  or  administrators  could  be  meant,  or  that 

"  representatives''  were  words  of  Ihnitation.    That  he 

must  come  to   the  conclusion  that  the  next  of   kin 

were  entitled,   and   that  they   took   in  equal  shares. 

His    Honor   then    required    the  other  points   to   be 

argued. 

Mr.  FoUett  and  Mr.  Osborne.  The  representatives 
of  Richard  and  Henrietta,  who  died  in  the  lifetime  of 
the  testator,  do  not  participate  in  the  gift.  This  is  a 
legacy  to  a  class  of  nephews  and  nieces,  and  no  persons 
can  take  by  substitution  for  one  who  was  not  living  at 
the  death  of  the  testator.  The  rule  is  thus  laid  down  in 
Ive  V.  King  (c).  "  If  a  testator  give  a  legacy  to  a 
class  of  persons,  such  as  the  children  of  A.,  and  goes  on 
to  provide,  that  in  case  of  the  death  of  any  one  of  the 
children  of  A.  before  the  period  of  distribution,  the 
issue  of  such  child  shall  take  their  share,  such  issue 
cannot  take,  unless  the  parent  might  have  taken,  and 
consequently,  if  a  child  of  il.  be  dead  at  the  date  of  the 
will  or  at  the  death  of  the  testator,  the  issue  of  that 
child  cannot  take  anything." 

This  rule  was  approved  of  in  the  case  of  Be  Porters 
Trust  (rf).  Vice-Chancellor  Wood  there  says,  "  The  pro- 
position in  Ive  V.  King  is  very  simple  and  well  established, 
viz.  that  where  there  is  a  bequest  to  a  class,  followed  by 

a  substitutional 

(a)  7  Hare,  225.  (c)  16  Beav.  53. 

(6)  2  Drew.  240.  {d)  4  Kay /^  J.  191. 
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a  substitational  bequest,  in  case  of  the  death  of  any 
member  of  the  class,  there,  to  determine  whether  the        «. 
substitutional  bequest  is  to  take  effect  upon  the  death  «. 

of  any  particular  individual,  you   must  first  inquire       (No^t)" 
whether  he  was  a  member  of  the  class  at  all*     If  be 
was  not,  it  is  impossible  to  predicate  substitution  with 
respect  to  him.** 

The  fund  is  therefore  diyisible  into  fourths. 

Mr.  Lloydf  for  the  two  children  of  Richard^  who  died 
in  the  testator's  Nfetime.  The  rule,  that  where  issue  or 
children  are  substituted  for  a  parent,  the  issue  or  chil- 
dren cannot  take  by  substitution,  unless  the  parent  was 
himself  within  the  class,  was  laid  down  in  Christopher^ 
son  V.  NayUyr  (a),  but  that  was  a  case  where  the  parent 
was  dead  at  the  date  of  the  will.  Here  Richard  was 
alive  at  the  date  of  the  will  and  the  rule  does  not  apply. 
Smith  ▼.  Smith  (ft)  is  in  point  There,  a  child,  who  was 
living  at  the  date  of  the  will,  died  in  the  testator's  life- 
time :  it  was  held,  that  his  issue  might  take  by  substi- 
tution.    Rust  V.  Baher  (c) ;  Gray  v.  Gorman  (rf). 

The  Court  leans  to  the  construction  which  will  in- 
clude as  many  objects  as  possible;  Bouverie  v.  Bou- 
verie  (e) ;  and  it  even  considers  a  child  while  in  ventre 
sa  mire  as  one  living  at  that  time ;  Clarhe  v.  Blake  (/ ). 

Mr.  Teed  and  Mr.  Martetti,  for  Richard's  widow 
and  her  trustees.    The  representative  of  Richard  took 

a  share 


(«)  1  Mer.  320.  (d)  2  Hare,  268. 

(b)  8  Sim.  353.  (e)  2  PhUUpt,  349. 

(r)  8  Sim.  443.  (/)  2  Br^.  C.  C.  320. 
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1858.  a  share  by  substitution;  Oittingi  v.  Id'DermoU  (a); 
Le  Jeune  t.  Le  Jeune  (6) ;  for  Richard  was  living  at 
the  date  of  the  will,  and  he  is  mentioned  by  name  in 
several  parts  of  the  will*  Under  this  gift,  any  nephew 
living  at  the  date  of  the  will  might  have  taken,  if  he  had 
happened  to  have  survived  the  testator,  therefore,  in  case 
of  their  deaths,  their  representatives  take  in  their  place. 
If  every  one  of  the  nephews  and  nieces  had  died  in  the 
life  of  the  tenant  for  life,  there  would  not  have  been  a 
lapse  of  the  4,000/.  legacy. 

Mr.  Hobhouse  for  Mr.  St.  Barber  the  surviving  husband 
and  legal  personal  representative  of  Henrietta.  Chris^ 
tapherson  v.  Naylor{c),  Tytherleigh  v.  Harbin  (d)  and 
Ive  V.  King  (e)  do  not  apply  to  the  case ;  it  is  governed 
by  Coulthunt  v.  Carter  (/).  Here  the  **  personal  re- 
presentatives" are  distinct  objects  of  the  gifl.  The  sen- 
tence is  very  inaccurate  as  it  stands  and  must  be 
expanded  into  two  classes.  A  testator,  speaking  of  his 
nephews  and  nieces,  must  primd  facie  have  had  those 
who  were  living  in  his  contemplation ;  but  here  the 
other  alternative  evidently  presented  itself  to  his  mind 
of  some  being  dead,  and  this  he  has  provided  for  by 
giving  their  shares  to  their  legal  personal  represen- 
tatives, who  are  as  much  objects  of  the  gifl  and  of  his 
bounty  as  the  nephews.  He  no  doubt  intended  to 
prevent  a  lapse. 


The  Master  of  the  Rolls. 

Jufy  2.  I  think  the  principles  on  which  these  cases  rest  are 

now  perfectly  well  ascertained,  and  I  see  nothing  to 

qualify 

(a)  2  MyL  4  X.  69.  (d)  6  Sim.  .329. 

(6)  2  Keen,  701.  (e)  16  Bern.  46. 

(c)  1  Mer.  320.  (/)  15  Btao.  421. 
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qualify  what  I  said  in  the  two  cases  oi  Ive  v.  King  (a)        1868. 
and  Coulthurst  v.  Carter  (b),  in  both  of  which,  although 
they  are  not  printed  in  the  same  volume,  I  gave  judg- 
ments on  the  same  day,  in  order  to  point  out  the  view  Cleavblaiio. 
,       ,.,  ».t  .         1.  (No.  1.) 

I  took  in  the  two  cases.     It  is  but  repeating  what  is  to 

be  found  in  those  cases,  when  I  say,  that  no  person 
can  take  by  substitution  for  a  member  of  a  class,  unless 
tbeir  parent  could,  under  the  terms  of  the  will  itself, 
himself  have  taken  as  a  member  of  that  class.  But 
that  rule  does  not  apply  where  the  first  gift  is  to 
named  individuals,  because  there  it  is  expressly  in- 
tended that  the  substitution  shall  take  place  in  order 
to  prevent  a  lapse.  I  agree  that  Cotdthwst  v.  Carter 
18  more  applicable  to  the  question  to  be  considered 
here  than  Ive  v.  King  {a)  and  Smith  v.  Smith  (c). 
Gray  v.  Garman  (d)  points  out  the  distinction  which  it 
is  important  to  be  noticed,  that  the  persons  did  not  take 
by  substitution,  but  as  objects  forming  another  separate 
and  distinct  class. 

The  distinction  is  well  expressed  by  Sir  James  Wigram 
in  Oray  v.  Qarman  {d)  in  the  passage  in  which  he  says, 
''  if  the  entire  clause  is  to  be  read  as  containing  an 
original  and  substantive  gifl  to  two  classes  of  legatees, 
namely,  1st,  to  brothers  and  sisters  living  at  the  death  of 
the  wife,  and,  2ndly,  to  the  issue  of  brothers  and  sisters 
who  may  be  dead  at  the  time  of  the  death  of  the  wife, 
there  is  nothing  in  the  description  of  the  second  class  to 
prevent  the  issue  of  John  from  taking  (though  he  were 
dead  when  the  will  was  made).''  So,  in  Smith  v. 
Suuth  (c),  it  is  obvious  that  the  child  of  a  son  who  had 
died  did  not  take  by  substitution,  as  has  been  some- 
times 

{a)  16  Beao.  46.  (c)  8  Sim.  353. 

(6)  15  Ban.  421.  (d)  2  Hare,  268. 


Digitized  by  V^jOOQIC 


32  CASES  IN  CHANCERY. 

1858.  times  erroneously  supposed,  but  as  the  object  of  a 
separate  and  distinct  class*  There  were  two  classes; 
one  was  the  class  of  children  who  survived  the  wife 
and  the  odier  was  the  issue  of  such  children  as  should 
happen  to  die  in  the  lifetime  of  the  wife;  and  the  Vice- 
Cbancellor  held,  that  there  was  nothing  to  limit  the 
gift  to  the  issue  of  those  children  who  happened  to  die 
in  that  portion  of  his  wife's  life  which  elapsed  af^ 
the  death  of  the  testator  and  the  division  of  the  fond. 

So^  in  Cculthwrtt  v.  Carter  (a),  I  held  that  the  chil- 
dren took  as  specified  objects  of  a  particular  gift,  and 
not  by  way  of  substitution. 

Now,  applying  those  rules  to  the  present  case,  the 
real  question  is  this  :•— Is  there  one  class  or  are  there 
two  classes  ?  If  there  be  one  class  only  of  nephews 
and  nieces,  they  most  be  ascertained  at  the  death  of  the 
testator;  and  unquestionably  no  representative  of  any 
deceased  nephew  or  nieces  can  take,  unless  the  nephew 
or  niece  bad  survived  the  testator.  But  if  the  true 
constn»ction  of  this  bequest  be  this,  that  the  nephews 
and  nieces  who  survived  the  tenant  for  life  are  one  class, 
and  the  representatives  of  the  deceased  nephews  and 
nieces  another  class,  then  there  is  nothing  whatever  to 
limit  the  decease  of  the  nephews  and  nieces  to  the 
period  between  the  death  of  the  testator  and  the  period 
of  distribution. 

The  view  that  I  take  of  this  case  is,  tliat  there  are 
two  distinct  classes,  first,  the  nephews  and  nieces  who 
were  then  living,  and,  secondly,  the  representatives  of 
sudi  of  the  nephews  and  nieces  who  shall  have  died 
who  are  to  take  "  share  and  share  alike."     I  hold  that 

these 
(a)  15  Beojo.  421. 
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these  words,  "  legal  personal  representatives/'  include 

the  representatives  of  all  the  nephews  and  nieces,  not 

only  those  living  at  the  date  of  the  will,  but  those  who        ^v, 

had  died  previous  to  that  period,  and  this  is  in  accord^  CLEAVELAirD. 

ance  with  Coulthurst  v.  Carter  (a). 

The  result  of  my  decision  will  be,  that  the  fund  will 
be  divided  into  seven  shares  instead  of  into  four.  Each 
of  the  four  survivors  will  take  one-seventh,  and  the  re- 
presentatives of  the  three  who  are  dead  will  each  take 
one-seventh  between  them, 

Mr.  Wicketis:  Then  your  Honor  divides  the  fund 
into  seven  shares,  and  construes  the  words  *'  legal  per- 
sonal representatives"  as  the  next  of  kin  living  at  the 
death. 

7%e  Master  of  the  Rolls  :  Yes,  at  the  deaths  of  the 
nephew  or  niece. 

(a)  15  Beav.  421. 


o 


STRINGER  t;.  HARPER. 

July  9. 

N  the  24th  of  May,  1848,  the  testator  conveyed  A.  fi.  mort- 

"the  Miners'  Arms  Estate"  to  mortgagees  in  fee,  ^for  soo/* 

for  securing  the  repayment  of  800/.  *"^»  ^"  *l»f 

same  day,  he 
charffed  e^ 

Upon  the  same  24th  of  May,  1848,  the  testator  de-  J^^JiJextent"*' 

posited   the  title  deeds  and  muniments  of  title  of  his  of  200/.  A,B. 

Stone  Street  Estate  with  the  same  mortgagees,  and  he  devUed*Ii-^ 

signed  a  memorandum  of  that  date,  which,  after  reciting  fate  r.,  but 

that  the  testator  was  seised  or  entitled  to  the  Stone  estate  X. 

Street  Estate,  and  that  the  mortgagees  had,  that  day,  ^Jj^»  goo/!^* 

advanced  was,  as  be- 
tween the  de- 
visees and  heir,  primarily  chargeable  on  estate  JT. 

VOL.  XXVI,  J> 
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1858.  adf  anced  to  him  800/.,  for  security  thereof  he  had,  by 
indenture  of  even  date,  assured  the  Miners^  Armt  Estate 
to  them,  by  way  of  mortgage  thereon,  proceeded  as 
follows : — And  whereas,  on  the  treaty  for  the  said  ad- 
vance, it  was  agreed  that  I  should  deposit  the  deeds 
and  writings  relating  to  my  title  to  the  premises  in 
Stone  Street  with  the  said  mortgagees,  '^  for  further  and 
better  securing  the  repayment  of  the  said  mortgage 
debt,  to  the  extent  of  200/.  and  interest,  and  I  have 
accordingly  this  day  deposited  the  same  deeds  and 
writings  with"  them;  he  then  declared,  that  he  bad 
deposited  the  deeds  relating  to  the  premises  in  Stone 
Street  with  the  mortgagees,  as  a  security  for  and  pay- 
ment to  them  of  the  200Z.  (part  of  the  800/.  so  due  and 
owing  to  them  as  aforesaid),  together  with  interest 
thereon,  and  he  then  charged  the  premises  in  Stone 
Street  with  the  payment  of  the  sum  of  200/.  and  in- 
terest, and  undertook,  when  required,  to  make  and  exe- 
cute to  the  mortgagees  a  regular  and  valid  mortgage 
in  fee  of  the  premises  in  Stone  Street,  for  securing  the 
payment  of  200/.  and  interest. 

The  testator,  by  his  will  dated  in  1855,  exempted 
his  personal  estate  from  the  payment  of  his  just  debts, 
and  he  devised  his  Stone  Street  Estate  to  the  Plaintiff 
and  his  heirs,  in  trust  for  certain  persons. 

The  testator  died  in  1856,  intestate  as  to  the  Miners' 
Arms  Estate. 

The  question  was,  whether  the  testator's  mortgage 
debt  of  800/.  should  be  wholly  paid  out  of  the  Miners' 
Arms  Estate,  or  whether  the  Stone  Street  Estate  should 
contribute  to  the  extent  of  200/. 

Mr.  A.  O.  Marten,  for  the  Plaintiff,  argued   that 

the 
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the  whole  800/.  mortgage  was  payable  primarily  out 
of  the  Miners^  Arms  Estate.  He  cited  The  Marquis 
of  Bute  V.  Cunynghame(a);  Nicholas  v.  Southwell  (b); 
and  the  17  ^  18  Vict.  c.  113. 

T%e  Master  of  the  Rolls  :  At  present,  I  think  this 
act  has  no  application  to  this  case,  it  only  means  that 
the  personal  estate  shall  not  be  applied  in  paying  off  a 
(mortgage  on  the  real  estate. 

Mr.  C.  T.  Simpson^  contrd,  argued,  that  the  Stone 
Street  Estate  ought  to  bear  2002.  of  the  mortgage  debt 
of  800Lf  for  to  that  extent  both  estates  were  liable. 

Mr.  W,  J.  BoviU,  for  other  parties. 


The  Master  of  the  Rolls. 

I  concur  with  the  Plaintiff.  I  think  that  the  question 
depends  on  the  construction  of  the  two  written  instru- 
ments of  even  date,  and  not  on  the  act  which  has  been 
cited. 

The  Miners'  Arms  Estate  was  primarily  charged,  and 
the  second  estate  was  only  pledged,  in  aid  of  the  first, 
for  part  of  the  debt  charged  on  it  The  Miners*  Arms 
Estate  must,  in  the  first  instance,  bear  the  whole. 

(a)  3  Ruu.  275.  (6)  MoieUy,  177. 


D2 
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July  9. 


KELLY  V.  HAMMOND. 


Bequest  to        rpHE  testator  Thomas  Younys^  by  his  will  dated  in 
daughters"*'  1832,  devised  a  freehold  to  trustees  for  sale,  and 


fq»»*lly-.„  -4'     he  directed  them  to  divide  the  produce  into  four  equal 

had  an  ille- 

gitimate  parts,  and  he  further  directed  as  follows : — '^  one  part  or 

^ughter  at      ghare  to  be  equally  divided  between  my  daughter  Jlfar- 

will  and  never  garet  Clemons  and  her  daughters^  and   the  remaining 

dauJhterr^X   P*""*    ^^  share    to    be    equally   divided    between   my 

predeceased      daughter  Jane  Kelly  and  her  son  John.** 
the  testator. 
He/d,  that  le- 

eitimate  jhe  testator  died  in  1843.    The  testator's  daughter 

daughters  ,  ,      , 

alone  could       Margaret  Clemons  died  in  1838,  in  the  lifetime  of  the 

^^u^"t^rnd "  ^^s^^or,  without  lawful  issue.     She  had  not,  at  the  date 
that  the  con-     of  the  will  or  at  any  other  time,  any  legitimate  daugh- 

notallered"y    *^'*>  ^^^  *^  ^^^  ^^*®  ^^  ^^^  ^'''  *^®  ^^^  ^^  illegitimate 
the  circum-       daughter  Dorothea  Dewson. 
stance,  that, 
in  the  same 

rb^uwur"      '^^^  testator's  daughter  Jane  Kelly  had,  at  the  date  of 
B.  and  her  son  the  testator's  will,  an  illegitimate  son  John  Youngs^  but 
JoknheXn^    she  never  had  any  other  son  named  John. 
illegitimate. 

Doubts  arose  as  to  the  true  construction  and  effect  of 
the  will,  Dorothea  Dewson  claiming  one-half  of  one- 
fourth. 


Mr.  CoU,  for  the  Plaintiff. 

Mr.  H,  Stevens,  contrct.  Mrs.  Dewson  is  entitled  to 
a  moiety  of  a  share,  for  though  illegitimate,  she  had 
acquired,  at  the  date  of  the  will,  the  reputation  of  being 
a  daughter  of  Mrs.  Clemons.    Here  it  is  clear,  that,  in  the 

case 
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case  of  Mrs.  Kelly,  the  testator  treated  an  illegitimate  1858. 
son  as  a  son,  and  the  presumption  is,  that  he  acted 
similarly  in  the  case  of  Mrs.  Clemoni  daughter.  This 
principle  was  acted  upon  by  the  Vice-Chancellor  of 
England  in  James  ▼•  Smith  (a),  in  which  he  held,  that 
where  a  testator  described  persons  mentioned  in  his  will 
as  nieces  who  were  really  his  great  nieces,  all  his  great 
nephews  and  great  nieces  would  take  under  a  residuary 
gift  to  '^  all  and  every  my  nephews  and  nieces." 

Mr.  E.  Macnaffhten,  for  the  heir,  was  not  heard. 

The  Master  of  the  Rolls. 

This  case  is  perfectly  clear.  The  gift  is  to  "  daugh- 
ters" as  a  class,  and  d^LUghiets  primd  facie  mean  legiti- 
mate daughters.  Mrs.  Kelly  was  living  and  might  have 
had  legitimate  daughters,  and  it  is  clear  that  they 
alone  would  take.  There  is  nothing  to  shew  that  re- 
puted children  were  to  take.  If  Dorothea  had  been 
mentioned  by  name  in  the  same  way  as  John^  she  would 
have  taken ;  but  1  draw  an  opposite  conclusion  from 
the  circumstance,  that  in  one  case  the  testator  has  given 
an  interest  to  an  illegitimate  son  by  name,  for  if  he 
did  so  in  one  case,  why  did  he  not  do  so  in  the  other? 
He  intended  that  all  the  daughters  of  Margaret  should 
take,  and  that  means  legitimate  daughters. 

I  am  of  opinion,  that  Dorothea  Dewson  cannot  take 
any  portion  of  the  fund. 

(a)  14  Sim.  214. 
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1868. 


Jii/5f9. 

Bequest  to  the 
children  of  a 
deceased  niece 
who  should  be 
living  at  the 
testator's 
death,  fol- 
lowed by  a 
bequest  to  a 
nephew  for 
life,  and,  after 
his  decease, 
upon  the  like 
**  trusts"  for 
the  benefit  of 
his  issue,  and 
subject  to  the 
same  powers, 
"  limitations," 
&c.  in  respect 
to  his  issue, 
as  those  ex- 
pressed as  to 
the  niece's 
children. 
The  nephew 
had  no  child 
living  at  the 
testator's 
death,  but  he 
afterwards 
had  one  child 
bom.     Heldf 
that  such 
child  was  en- 
titled to  the 
second  legacy. 


YARDLEY  v.  YARDLEY. 

rpHE  leBtator  bequeathed  3,000/.  to  trtistees,  in  trust 
to  pay  the  interest  to  his  sister  Sarah  Court,  and 
after  her  decease,  to  '*  pay  and  apply  the  same  unto  and 
among  all  and  every  the  child  and  children  begotten  of 
the  body  of  her  late  daughter  Elizabeth  Houghton,  de- 
ceased, who  should  be  living  at  the  time  of  his  decease, 
equally." 

There  vras  a  substituted  gift  to  the  issue  of  any  dying 
under  twenty-one  in  the  life  of  Sarah  Court,  and  sur- 
vivorship and  maintenance  clauses. 

He  gave  his  residue  to  the  same  trustees,  upon  trust 
to  pay  the  income  of  one-third  to  his  nephew  Thomas  W. 
Yardley  for  life,  and,  after  his  decease,  **  upon  the  like 
trust  for  the  benefit  of  the  issue  of  his  nephew  Thomas 
W.  Yardley,  and  payable  at  the  like  times,  having 
regard  to  the  preceding  life  estate  or  interest,  and  with 
the  like  benefit  of  survivorship  and  accruer  among  such 
issue,  and  subject  to  the  like  powers,  provisoes,  declara- 
tions and  limitations,  with  respect  to  such  issue  and  the 
third  part  or  share  of  such  residue,  as  were  therein- 
before expressed  and  declared  of  and  concerning  the 
first-mentioned  sum  of  3,000/.  thereby  bequeathed,  in 
trust  for  his  sister  Sarah  Court  and  the  issue  of  her 
late  daughter  Elizabeth  Houghton,  with  respect  to  the 
issue  of  the  said  Elizabeth  Houghton,*^ 


At  the  date  of  the  will,  Thomas  W.  Yardley  had  no 
children. 

The 
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The  testator  died  in   1826,  and  the  Plaintiff  Anne       1868. 

Yardley  (who  was  the  only  child  of  ThomoM  W.  Yardr  ^^^^^ 

ley)  was  born  in  1839.     Thomas  W.  Yardley  died  in  ^   v. 
1840. 

The  question  raised  by  the  special  case  was^  whether 
the  Plaintiff,  who  was  not  living  at  the  time  of  the 
testator's  death,  took  any  interest  in  the  residue. 

Mr.  L,  Fieldy  for  the  Plaintiff,  argued  that  there  was 
a  gid  to  the  children  of  Thomas  W.  Yardley  generally, 
without  reference  to  their  surviving  the  testator,  and 
that  the  reference  to  the  trusts  in  favor  of  the  children 
of  a  deceased  person,  who  were  then  ascertained,  could 
not  apply  to  the  issue  of  a  living  person,  who  were 
unascertained  and  might  be  constantly  varying. 

Mr.  Bedwell,  contrd.  The  issue  of  Thomas  Yardley 
are  to  take  upon  the  **  like  trusts  "  and  subject  to  the 
like  ^'  limitations  "  as  the  children  of  EliMaheth  Hough*- 
ton.  Those  only  therefore  could  take  who  were  living 
at  the  death  of  the  testator^  and  the  Plaintiff  is  there- 
fore excluded. 


The  Master  of  the  Rolls. 

The  construction  rests  on  these  words:  '^Upon  the 
like  trusts  for  the  benefit  of  the  issue"  of  the  nephew 
&c.,  such  issue  taking  upon  trusts  corresponding  with 
those  expressed  as  to  the  children  of  Elizabeth  Hough- 
ton so  far  as  they  were  applicable.  But  there  was  this 
great  distinction  between  the  two  classes  of  issue:  Eliza" 
beth  Houghton  was  dead  at  the  date  of  the  will,  and  all  her 
children  were  therefore  ascertained,  whereas  the  nephew 
Thomas  Yardley  was  living  and  bad  no  issue.  The  tes- 
tator therefore  gave  special  direction  that  the  first  class 

should 
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1868.  should  be  ascertained  and  take  vested  interests  on  sur- 
viving him ;  but  when  be  comes  to  give  one-third  of  his 
residue  to  the  issue  of  Thomas  Yardley,  though  he 
gives  it  **  upon  the  like  trusts/*  I  think  the  words  ''  like 
trusts  "  refer  to  the  mode  in  which  the  issue  are  to  take, 
and  were  not  intended  to  cut  down  the  class.  He  ex- 
pressly directs  it  to  be  payable  at  the  like  times,  having 
regard  to  the  preceding  life  estate,  with  the  tike  benefit 
of  survivorship  and  accruer. 

I  see  nothing  to  shew  that  the  issue  of  Thomas  which 
are  to  take  are  to  be  the  same  as  the  issue  of  Elizabeth. 
It  is  **  for  the  benefit  of  the  issue  "  of  Thomas  generally, 
but  the  trusts,  powers  and  limitations  subject  to  which 
they  are  to  take  are  to  be  analogous  to  those  before 
expressed  respecting  the  children  of  Elizabeth. 

I  am  of  opinion  that  all  the  children  of  Thomas  took 
vested  interests  in  the  fund,  which  are  subject  to  all  the 
powers  and  all  the  limitations  over  by  way  of  substitu- 
tion and  survivorship  which  are  expressed  as  to  the 
shares  of  the  children  of  Mrs.  Houghton^  so  far  as  they 
are  applicable  under  the  different  state  of  circumstances. 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY. 


BYNE  V.  BLACKBURN. 

July  27,  31. 
npHE  testator  gave  a  sum  of  15,000/.  to  trustees,  in  A  testator  be- 

■^     trust  to  invest,  and  stand  possessed  of  one-third  of  9««**^«^« 
^     .  ^    ^  suni  to  tru»- 

it  in  trust,  during  the  life  of  his  daughter  Margaret  (who  teet  for  hit 
was  then  unmarried)  to  pay  the  dividends  thereof  to  life^an/after- 
her  for  her  separate  use,  without  power  of  anticipation,  wards  to  paj 
And  from  and  after  her  decease,  in  trust  to  pay  to  or  to  her  bus- 
otherwise  to  authorize  or  permit  and  suffer  the  husband  j>fnd,  "daring 
1.  1  .      1        1  -mm-  .,,...      1      .       his  Lfe,  never- 

of  his  daughter  Margaret  to  receive  the  dividends,  m-  theless  to  be 

terest  and  yearly  proceeds  during  his  life,  nevertheless  f/^  or^umarA? 

to  be  by  him  applied  far  or  towards  the  maintenance^  the  mainte- 

education  or  benefit  of  the  child  or  children  of  his  {the  Son^  be^^ 

testator's)  daughter  Margaret.     And  from  and  lafter  the  fi'"  o/*^« 

daughter's 
decease  of  the  survivor  of  his  daughter  and  her  husband,  children. 

the  third  part  of  the  said  money,  &c.  should  be  in  trust  ^^^  ![**  * 

for  all  the  children  of  his  daughter  in  equal  shares  ;  the  children  after 

shares  of  children  as  should  be  under  twenty-one  at  Jhesundvorof 

the  decease  of  the  survivor  of  his  daughter  and   her  the  daughter 

husband   to  be  paid,   as  and  when   they  respectively  baQ^.    jj^^ 

should  attain  that  age,  and  the  shares  of  such  children  tl»«t  the  hus- 

as  should  attam  the  age  of  twenty-one  years  dunng  the  life  bene- 

lives  of  his  daughter  and  her  husband,  or  during  the  ™*"y* 

life  of  the  survivor  of  them,  to  be  considered  as  vested 

interests  in  him,  her  or  them  respectively,  as  and  when 

he,  she  or  they  respectively  should  attain  that  age,  but 

to  be  paid  at  the  end  of  six  calendar  months  next  after 

the  decease  of  the  survivor  of  her  and  her  said  husband, 

with  the  interest  attending  the  same  from  the  time  of 

the  decease  of  such  survivor  until  the  actual  payment 

thereof. 

The  testator  died  in  1813,  and  in  1818  his  daughter 

Margaret 
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Margaret  married  the  Petitionery  Mr.  Byne^  who,  in 
I8269  took  the  benefit  of  the  insolvent  act. 

Margaret  Byne  died  in  1857.  There  had  been  six 
children  of  the  marriage,  four  of  whom  had  attained 
twenty-one  and  two  died  infants.  Mr.  Byne  was  ad- 
ministrator of  his  two  children^  who  had  attained  twenty- 
one  and  died. 

The  fund  being  in  C!ourt,  Mr.  Byne  presented  a 
petition,  submitting,  that,  under  the  circumstances,  he 
was  entitled  (subject  to  the  claim  of  the  provisional 
assignee  of  insolvent  debtors  thereto)  to  the  dividends 
of  one  moiety  of  the  fund  for  his  life,  and  also  entitled 
to  other  moiety  of  the  fund  (as  administrator),  subject 
only  to  the  claim  of  the  provisional  assignee  to  the 
dividends  to  accrue  thereon  during  the  Petitioner's  life. 
He  stated,  that  at  the  time  of  the  decease  of  his  wife 
his  life  interest  in  the  fund  was  of  the  value  of  1,474/. 

The  petition  prayed,  that  out  of  one  moiety  of  the 
fund,  1,4742.,  the  value  of  the  Petitioner's  life  interest, 
might  be  paid  to  the  assignee,  and  the  remainder  to  the 
Plaintiff.  And  that  the  dividends  on  the  other  moiety 
might  be  paid  to  the  Petitioner  for  life,  or  until  further 
order. 

Mr.  Selwyn  and  Mr.  WUliamsany  for  the  Petitioner, 
argued  that  the  Petitioner  was  entitled  to  the  income 
beneficially.    They  cited  Hammond  v.  Neame  (a). 

Mr.  FoUett  and  Mr.  Osborne^  for  Mr.  Sturgis,  the 
assignee  of  the  Petitioner,  supported  the  petition,  and 
they  argued,  that  the  children  took  no  beneficial  in- 
terest 
(«)  1  SwrnH.  85. 
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terest  ontil  bix  months  after  the  death  of  the  Burvivor        1868. 

of  their  pareiita^  **  with  the  interest  attending  the  sane 

from  the  time  of  the  decease  of  the  sunrivor."     Secondly, 

that  if  any  trust  existed  in  favor  of  the  children,  it    BLACMuaw. 

ceased    on   their  attaining    twenty-one.      They  cited 

Raikesv.  Ward  (a);  Crockett  v.  Crockett  {]b)i   Woode 

V.  Woods  (c) ;  Pride  ▼.  Foohs  {d) ;  Gardner  w.  Barber  (e) ; 

Brown  V.  Casamqjor  (/);  Andrews  v.  Partington  (g) ; 

Browne  v.  PauU  (A) ;  Thorp  ?.  Owen  (f )• 

Mr.  Lloyd,  for  the  children,  argued  that  the  father 
took  the  income,  subject  to  a  positive  distinct  obligation 
to  apply  it  for  the  maintenance,  education  and  benefit 
of  the  daughters*  children ;  and  that  this  was  a  trust 
which  the  Court  would  see  duly  performed  and  would 
enforce.  They  cited  Cooper  v.  Thornton  (A) ;  WetherM 
y.  Wilson  (J);  Kilvington  ▼•  Gray{m)]  JRaikes  v. 
Warden). 

The  Master  of  the  Rolls. 

I  have  had  occasion  to  consider  these  cases,  of  which 

Hammond  v.  Neame{o)  was  the  first.     They  may  be 

divided  into  two  classes ;  first,  those  where  property  is 

given  to  a  parent  directly,  as  a  trustee,  for  his  children ; 

and  secondly,  those  where  the  gid  to  the  parent  is  coupled 

with  a  direction  that  be  shall  perform  certain  parental 

duties,  which  are  legal  obligations  as  regards  a  father, 

but  are   merely  moral   obligations   in   the   case  of  a 

mother.     It  is,  however,  very  difiicult,  as  was  observed 

by 

(a)  1  Hart.  445.  (h)  1  Sm.  (^.S.)  92. 

(6)  2  PkUUpt,  555.  (t)  2  Hart,  607. 

(c)  1  Myl.  4  Cr.  401.  (k)  3  Bro.  C.  C.  96. 

((0  2  Btav.  430.  (/)  1  Kten,  80. 

(e)  18  Jur.  508.  (m)  2  Sim.  4  Si.  396. 

(/)  4  F«f.  498.  in)  1  Hare,  445. 

{g)  2  Cox,  223.  (o)  1  Swantt.  35. 
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by  Lord  Cottenham  in  Crockett  v.  Crockett  (a),  to  de- 
termine the  precise  interest  which  the  children  take  in 
^^  the  latter  cases.  The  case  is  stronger  in  the  case  of  a 
Blackburit.  father  than  in  that  of  a  mother,  for  it  was  well  observed 
by  Vice-Chancellor  Wigram^  that  when  you  give  a  fund 
in  aid  of  the  performance  of  a  duty  which  the  donee  is 
already  legally  bound  to  perform,  it  is  a  gift  to  and  a 
beneficial  interest  in  the  person  to  whom  it  is  made. 

In  this  case,  the  testator  himself  appointed  trustees  of 
the  fund,  and  he  therefore  could  not  have  intended  the 
father  to  act  as  a  sub-trustee,  and  if  he  intended  the 
children  to  have  a  direct  and  positive  interest  in  the 
fund  during  the  life  of  their  father,  he  would  have 
directed  his  own  trustees  to  make  the  payment  to  the 
children.  But  he  positively  directs  the  payment  to  be 
made  to  the  father,  who  might,  therefore,  give  valid 
receipts  for  the  amount,  and  the  trustees  would  have 
been  completely  exonerated  from  seeing  to  its  appli- 
cation. It  is  a  gift  to  the  father,  ^^  to  be  by  him  applied 
for  or  towards  the  maintenance,  education  or  benefit"  of 
the  children,  and  the  observations  which  I  have  made 
shew,  that  I  think  that  this  was  a  beneficial  gift  to  the 
father  to  assist  him  in  the  performance  of  his  parental 
duties,  and  that  he  was  to  be  the  judge  how  to  perform 
it.  He  had  such  a  discretion  as  the  C!ourt  could  not 
control,  and  subject  to  that  obligation,  which  lies  be- 
tween him  and  his  own  conscience,  I  think  he  has  a 
beneficial  gift 

I  must  make  the  order  asked. 

(a)  2  FhUlipM,  553. 
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GEDYE  V.  THE  DUKE  OF  MONTROSE- 

March  6. 
rriHIS  was  a  suit  instituted  by  a  purchaser  against  the  Agreement  for 
Tendor  for  specific  performance.  lease  "  with 

poeiessioD  on 
On  tbe  12th  of  November ^  1866,  an  agreement  was,  cewAfr,  Ae 

after  some  correspondence,  entered  into   between   the  r«nttocom- 
_^  mence  at 

Plaintiff  and  Defendant,  which  was  in  the  following  Chritimat" 

terms:—  ^*^i«" '^^ 

not  giren  until 

the  31st  of 

'Mt    is   agreed   between   the   undersigned,  that  an  January^ 

assignment  of  the  lease  of  Little  Marble  Hill  premises  jefauft  of  the 

and  land  at  Twickenham,  bearing  date  September  29th,  vendor. 

1844,  at  the  rental  of  160/.  per  annum,  and  to  pay  a  purehaserwaa 

premium  of  160/.,  with  possession  on  the  \st  of  De*  entitled  to 

1  n\\  1.         xi»    .  compensation, 

eemoer.     ihe  rent  to  commence  from  Lhrtstmas  next,  and  an  inquiry 

the   plants  and    furniture   to   be   taken  in   the  usual  '^••<i"^t«^- 

manner,  by  valuation  at  auction  prices  (Mr.  Gedye  not 

to  be  compelled   to  take  plants  exceeding  in  amount 

20/.),  to  be  settled  in  the  usual  manner. 

"  Dated  12th  November,  1855. 

"  Smith  and  Chapman 
(agents  for  the  Duke  of  Montrose). 

'' Nicholas  Gedye:' 

Possession  was  not  given,  as  intended,  on  the  1st  of 
December,  the  Plaintiff  having  been  requested  by  the 
Defendant  to  waive  delivery  of  possession  for  a  day  or 
two,  in  consequence  of  the  illness  of  one  of  his  family. 

No  inventory  was  delivered  by  the  Defendant  until 
tbe  9tb  of  December f  the  Plaintiff  pressed  for  possession, 

and 
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1868.       ^"^  ^  correspondence  ensued.    The  valuation  was  com- 

^^/^■^      pleted  on  the  Ist  of  January^  1857,  when  the  Plaintiff 

J^^'       sent  a  draft  assignment,  and  required  possession  and 

Tbb  Dukb  of  compensation.    The  draft  was  approved  of  on  the  same 

day,  and    on    the   2nd  of  January   the  assignment 

forwarded  by  the  Plaintiff  for  execution. 

On  the  6th  of  January y  1857,  some  of  the  Plaintiff's 
family  went  down,  and  partially  occupied   the  bouse, 
but  the  Defendant's  servants,  who  had  orders  not  io 
give  possession,  remained  in  the  house.    The  matter 
was  not  completed,  disputes  arose  as  to  the  plants,  and 
the  Defendant's  agents  threatened  to  treat  the  Plaintiff 
as  a  trespasser,  and  the  Plaintiff  offered  to  deposit  the 
purchase-money  in  the  joint    names  of  vendor   and 
purchaser.     On  the  17th  of  January^  the  Defendant's 
agents  denied  all  right  of  the  Plaintiff  to  compensation ; 
they  insisted  ''  that  the  possession  was  dependent  on  the 
completion  of  the  purchase,"  and  on  the  20th,  threatened 
^'  to  take  (and  without   further  notice)  summary  pro- 
ceedings against  the  Plaintiff  as  a  trespasser." 

The  Plaintiff  filed  this  bill  on  the  27th  of  January, 
1857,  for  specific  performance,  for  compensation,  and 
for  an  injunction. 

Upon  a  motion  made  in  the  cause,  on  the  Slst  of 
January  J  1857,  an  order  was  arranged,  by  which  the 
purchase  was  substantially  completed  and  the  Plaintiff 
was  let  into  exclusive  possession. 

The  Defendant  had  however  previously  taken  very 
offensive  means  to  molest  the  Plaintiff  in  his  partial 
occupation  of  the  premises,  and  the  Plaintiff  brought 
an  action  at  law  against  the  Defendant  for  trespass 
on  the  premises,  for  damage  for  non-delivery  of  pos- 
session 
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session  according  to  the  agreement  and  for  non-com-       1868. 

pletion  of  the  contract.  ^^^s^^^ 

Gbdtb 

V. 

By  an  order  in  this  sait,  made  on  the  17th  AprU,  Tbb  Dukb  or 
1857,  the  PlaintifF  was  ordered  to  elect,  and  he  elected 
to  proceed  in  this  Court,  and  an  injunction  issued  to  stay 
the  action. 


The  cause  now  came  on  for  hearing. 

Mr.  B.  P.  ColUer,  Mr.  J.  H.  Palmer  and  Mr. 
Welford,  for  the  Plaintiff. 

Mr.  JR.  Palmer  and  Mr.  BurcUm,  for  the  Defendant 

Aeland  v.  Oairford(a) ;  Nokee  r.  Lard  Kilmorejf{b); 
Pordage  v.  Cole  (c)  were  cited. 

The  Master  of  the  Rolls. 

My  opinion  upon  the  contract  is,  that  it  was  of  the 
essence  of  the  contract  that  possession  should  be  giren 
on  the  Ist  of  December:  that  which  was  contracted  and 
agreed  between  the  parties  was  not,  possession ''  from 
the  1st  of  December  "  or  "  as  from  the  1st  oiDeeemberP 
but  '* possession  on  the  Ist  of  December.*'  That  it 
would  be  so  at  law  there  can  be  no  question,  and  it  is 
proved  by  the  evidence,  that  possession  was  a  matter 
of  great  importance  to  the  Plaintiff,  who  expressly  con- 
tracted for  ''  possession  on  the  1st  of  December,'*  that 
is,  that  possession  should  be  given  to  him  on  that 
very  day.  All  through  the  correspondence,  the  Plain- 
tiff insisted  from  the  commencement  that  this  was  the 

construction 

(a)  2  Madd.  28.  (c)  Sound.  820  b. 

{k)  I  DeGesi  Sm.  444. 
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1858.       construction  to  be  put  on  the  contract;  that  was  the 
^•^^^'^^      view  taken  of  it  by  the  advisers  of  the  Defendant,  for 
9.  at  the  end  of  November^  the  Plaintiff  was  applied  to 

*^M  ^"**  ^'  ^^  ^^^  agents  of  his  Grace  to  ask  him  to  waive  posses- 
sion for  a  day  or  two  on  account  of  the  indisposition 
of  one  of  the  ladies  of  his  Orace's  family.  The  Plain- 
tiff assented  and  no  attempt  was  made  to  say  that  pos- 
session was  to  depend  on  the  previous  valuation  of  the 
plants  and  furniture,  and  payment  of  the  amount  due. 
It  was  not  until  the  letter  of  the  13th  of  January  that 
that  question  was  raised.  There  is  a  letter  in  which 
the  Plaintiff's  construction  put  on  the  contract  is  ex- 
pressly disputed,  but  that  is  not  till  some  time  in  the 
month  of  January.  Mr.  Burdon  argues,  that  this 
cannot  be  the  proper  construction,  because  no  one  in 
his  senses  would  enter  into  a  contract  to  give  posses- 
sion until  the  payment  was  made.  Now  nothing  is 
more  common  than  to  find  contracts  of  that  descrip- 
tion, and  persons  must  judge  for  themselves,  as  to  the 
wisdom  or  folly  of  entering  into  them.  This  was  cer- 
tain, that  if  the  contract  was  entered  into  on  the  12th 
of  November  it  would  have  been  very  possible  to  have 
had  the  inventory  and  valuation  made  before  the  1st  of 
December;  there  were  eighteen  or  nineteen  days  in  which 
that  might  have  been  done^  and  accordingly  when  the 
inventory  was  begun  to  be  made  on  the  3rd  of  December 
it  was  completed  forthwith. 

My  opinion  therefore  is,  upon  the  construction  of  the 
contract,  that  possession  was  to  be  given  on  the  1st  of 
December,  that  such  was  the  view  with  which  the  Plain- 
tiff entered  into  the  contract,  that  he  has  always  in- 
sisted on  that  view,  and  that  it  was  never  directly  dis- 
puted by  the  Defendant  until  some  time  in  the  month 
o{  January.    The  inventory  is  settled,  the  valuation  is 

made. 
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nMMle,  tbe  amouat  of  the  pttrchttfle-money  is  known  and        1868. 

on  the  iBt  of  Janmary  the  whole  ainottnt  payable  by       ^^^ 

the  Plaintiff  is  ascartaiiied.    Tbe  Plaintiff  sends  a  letter  «7^ 

and  the  engrossment  for  exaiaination  and  execution,  but  T"  ^^J^"*' 

he  requires  compensation.     On  the  2ttd  ai  January  the 

Plaiotaff  requests  his  Grace's   i^ent  **  will  name  the 

earliest  hour  lor  completion,**  and  then  he  goes  on-^ 

''  Be  so  good  as  to  instmet  tbe  agents  to  give  me  pos<- 

aession,  for  my  goods  have  been  packed  days  for  sending 

down;*'  be  then  states  ''the  question  of  compensation 

can  be  adjusted,  I  have  no  doubt,  satisfactorily  after* 

wards/'    I  think  the  effect  of  that  letter  is  not  in  the 

lightest  degree  varied  by  the  conversation  sworn  to  have 

taken  plaoe  with  tbe  derk  of  his  Grace's  solicitors. 

I  aaake  a  distinction  in  ibis  case  between  the  agents 

and  solicitors.    Here  the  solicitors  seem  only  to  have 

done  what  the  agents  diracAed.    It  appears  from  i3ut 

letter  of  tbe  l€th  of  J^amary  that  the  Plaintiff  was 

willing  to  deposit  the  money  in  the  bank  in  the  joint 

semes  of  bis  Gcaee  and  himself,  and  in  point  of  fact 

he  makes  there  a  direct  offer  to  have  the  matter  settled 

at  once. 

That  being  the  state  of  the  case,  in  my  opinion  the 
contract  has  been  specifically  performed,  under  the  order 
made  on  the  31  st  o(  Jammry;  the  suit  has  been  oc- 
casioned by  tbe  conduct  of  the  agents  of  his  Grace,  who 
must  be  liable  for  the  acts  of  his  agents,  however  much 
be  would  naturally  have  disapproved  of  them.  The  costs 
of  this  suit  must  follow  tbe  decxee  I  am  about  to  make 
other  than  the  costs  which  relate  to  tbe  repairs,  in 
respect  of  which  the  Plaintiff  in  my  opinion  entirely 
fails,  and  in  respect  of  which  he  must  pay  the  costs. 

I  am  of  opinion  that  the  time  of  giving  possession 

being  of  tbe  essence  of  the  contract  and  the  Plaintiff, 

VOL.  XXVI.  B  being 
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1858*  being  entitled  to  possession  on  the  Ist  of  December ^ 
is  entitled  to  have  it  ascertained  by  this  Court  what, 
if  any,  loss  or  damage  has  been  sustained  by  him,  by 
"^M  ^"**  ^'  reason  of  possesion  not  having  been  given  to  him  until 
the  31st  of  January f  and  the  decree  which  I  propose 
to  make  will  be  something  in  this  form: — The  agree- 
ment having  been  specifically  performed  under  order  of 
this  Court  of  the  31st  of  January ^  1856,  by  the  parties 
themselves  (reciting  that  in  the  order),  and  this  Court 
being  of  opinion,  that  according  to  the  true  construction 
of  the  agreement,  possession  was  agreed  to  be  given 
on  the  1st  of  December^  1856,  refer  it  to  chambers  to 
ascertain  what  loss  or  damage  has  been  sustained  by  the 
Plaintiff  by  reason  of  such  possession  not  having  been 
given  till  the  31st  of  January,  1857.  The  Defendant 
must  pay  the  Plaintiff  his  costs  of  the  suit  up  to  and 
including  the  hearing,  other  than  the  costs  occaisioned 
by  the  evidence  respecting  the  repairs  of  the  premises 
at  Little  Marble  Hill,  the  costs  of  which  are  to  be  paid 
by  the  Defendant  to  the  Plaintiff.  I  only  include  the 
costs  of  the  evidence,  because  I  find  this  question  of 
repairs  added  by  an  amendment  of  less  than  a  dozen 
lines  and  the  other  was  the  substantive  part  of  the 
question. 


Decree. 

The  Court,  "  being  of  opinion  that  potsetsion  wai  agreed  to  be 

gVen  on  the  lit  day  of  December,  1856,  doth  order,  that  an  inquiry 
i  made  what  lose  hai  been  sustained  by  the  Plaintiff  in  consequence 
of  possession  not  having  been  given  until  the  31st  day  of  Jmmary, 
1857." 
The  Defondant  to  pay  the  costs  up  to  the  hearing. 
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LINDSAY  r.  GIBBS.    (No.  2.)  June 2,9. 

Mtf  1,  2. 
riiHIS  case  came  on  upon  a  motion  to  vary  the  Chief  A.  and  B.  were 
-*-     Clerk'8  certificate.  ST^bkh'' 

haa  been  char- 
In  1854,  Mr,  Hammond  was  the  registered  owner  of  yoyage.    A. 
a  ship  caUed  the  "  GenghU  Khanr  Sl!S*^the 

freight  to  C, 

Mr.  Hammond,  the  owner,  by  a  charter-party,  dated  ^^^^fo7i  °^ 

the  27th  day  of  April,  1864,  chartered  a  ship,  called  the  B.,  and  both 

''GenghU  Khan/*  to  the  Defendants  Messrs.  Oibbs  k  ^hJweS 

Sons,  for  a  voyage  to  Mareton  Bay,  Australia,  and  then  afterwards  in- 

to  proceed  to  Peru,  and  load  and  bring  to  this  country  gi^fp  broker, 

a  cargo  of  guano,  at  certain  rates  of  freight  therein  men-  ^"^P^  ^ 

tioned.  course  of 

dealing  be- 
tween A,  and 
Mr.  Hammond,  on  the  29th  of  December,  1864,  in  order  B.    Hdd, 

to  secure  some  moneys  due  to  the  Plaintiffs  Messrs.  bear  his  share 

Lindsay,  signed  and  delivered  to  the  Plaintiffs  a  letter  ®J^j»«  ^•g** 

of  uie  creW| 
dated  the  29tb  day  of  December,  1864,  addressed  to  Mid  the  «• 

Messrs.  Gibbs  &  Sons,  which  was  as  follows :—  f^J^Jl*^ 

'  insurance  or 

_  .       ^         the  ship  and 

'*  29th  December,  1854.      freight 

<<  To  Messrs.  Oibbs  &  Sons. 

''Gentlemen, — We  hereby  assign  to  Messrs.  W.  8. 
Lindsay  &  Co.,  of  8,  Austin  Friars,  the  freight  which 
will  become  due  from  you  to  us  on  the  deli? ery  of  the 
cargo  shipped  by  your  house  abroad  in  the  ship 
''  Genghis  Khan,'*  in  the  month  of  November  last,  to 
the  extent  of  4,300Z.  sterling,  and  we  therefore  request 
you  to  hold  this  amount  at  their  disposal,  whose  receipt 
for  the  same  shall  be  binding  upon  us." 

b2  The 
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1858.  1*he  Plaintiffs,  on  the  date  of  the  letter,  communicated 

it  to  Messrs.  Oibbs  &  Sons,  and  produced  the  original 
to  the  firm. 

The  ship  arrived  in  the  port  of  London  in  June, 
1855,  and  the  Plaintiffs  then  claimed  the  freight.  It 
then  appeared,  that  on  the  lat  of  Jvne,  1854,  Mr. 
Hammond  had  executed  bills  of  sale  of  twenty-four 
sixty-fourths  as  of  the  ship  to  Messrs.  Briggs,  which 
were  registered  in  September  «nd  November,  1854; 
and  that  in  June,  1854,  Mr.  Hammond  hmd  altogether 
transferred  the  remaining  forty  sixty-fourths  to  Cripps 
and  ten  others,  but  the  transfer  was  not  registered 
until  between  the  5th  and  26tfa  of  January,  1855. 

At  the  hearing  (a)  H  was  held,  that  the  Piaintifis* 
right  to  forty  sixty-foarths  of  the  freight  had  priority 
orer  Messrs.  Cripps  and  the  other  ten  claimants  of  the 
forty  sixty-fourths  of  the  ship.  By  the  decree^  it  was 
declared,  that  Messrs.  Briggs  were  entitled  to  twenty- 
four  sixty-fourths  of  the  freight,  and  the  Plaiatiffs  to 
the  remaining  forty  sixty-fourths,  and  the  iblloiwiiig 
accounts  were  directed  :— 

1.  An  account  of  the  freight  earned  by  the  afaip, 
under  the  charter-party,  from  the  27th  day  of  April, 
1854,  the  date  of  the  charter-party. 

2.  An  account  of  all  charges  and  expenses  properly 
incurred,  by  and  on  behalf  of  the  ship  and  of  her  voyage, 
in  earning  the  freight  under  the  charter-party;  and  in 
taking  the  accounts,  all  just  allowances  were  to  be 
made,  and  all  parties  were  to  have  credit  for  sums  paid 
by  them,  and  to  be  charged  with  sums  received  by  then 

respectively, 
(o)  22  Bean,  522. 
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ietpcctively>  And  it  wfis  declared,  that  the  earnings  of 
tbe  ship  frere  liabk,  ki  the  first  place,  to  make  good  and 
repay  what  shonld  be  foand  due  in  taking  sach  aceovnts, 
and  that  tbe  surplus  was  diTisible  in  twenty-four  sixty- 
fourths  to  the  Defendants  Brigffs  &  Co.,  and  forty 
sixty- fourths  to  the  Plaintiffs. 

The  Chief  Clerk  certified,  that  the  freight  earned 
amounted  to  &,8132.  13«.  &f.,  and  that  tbe  charges  and 
expenses  properly  incurred,  by  and  on  behalf  of  the 
ship  and  of  her  voyage,  in  earning  the  freight  under  the 
charter-party^  amounted  to  tbe  sum  of  3,8222.  9«.  \ld. 
The  following  were  some  of  the  items  of  charges  and 
expenses  as  set  out  in  the  schedule. 


63 


1855. 

£ 

«. 

IT. 

January  23 

To  Insurance  on  Freight,  Callao, 
&c.,  to  tbe  United  Kingdom, 
2,000/.  at  7  gaineas,  and  po- 

licy   

151 

4 

0 

M         30 

„  Alliance  Insurance  Company 

4 

0 

0 

F^bmar^^ 

„  Insurance    on    Ship^    CallaOf 
&c,  to  tbe  United  Kingdom, 
e»0002.  at    10  guineas,  and 

ditto,  due  8th  Februarp,  1857 

717 

11 

6 

„  6,0002.  at  8  guineas,  and  po- 

licv • 

518 

12 

6 

u        1« 

„  Ditto  Freight,  1,000/.  at  10 

ditto     

107 
881 

2 
13 

0 

„  Ditto,  ditto,  8,9502.  at  9  ditto 

6 

&c.        &c.         &c. 

&c.  &c.  &c. 

..  Cantain's  waires    ...•....•• 

222 

5 

6 

„  Mate    and    Seamen's  wages. 

esclusive  of  Ci^^tain  , 

Total 

1,412 

9 

7 

£3,822 

9 

11 

1868. 


The  payments  for  the  insurance  had  been  bond  fide 

made 
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made  by  the  ship  broker  in  the  usual  course  of  bwiness 
as  ordinarily  conducted  between  Hammond  and  his  co- 
owners  Messrs.  Briggs,  and  at  the  time  of  the  insurance 
neither  the  brokers  nor  Messrs.  Briggs  had  received 
any  notice  of  the  Plaintifis'  right  to  the  freight 

Hammond  had  become  bankrupt. 

A  motion  was  made  by  the  Plaintiffs  to  vary  the 
certificate. 

Mr.  Seltoyn  and  Mr.  Hetheringtan,  in  support  of  the 
motion. 

The  Plaintifis  have  no  interest  in  the  ship,  and  there- 
fore they  ought  not  to  be  charged  with  the  expense  of 
insuring  it.  They  were  owners  of  a  portion  of  the 
freight,  but  no  one  had  any  right  to  insure  it  without 
their  express  authority  peven  a  ship's  husband  is  not 
allowed  the  expenses  of  insuring  a  ship  without  the 
direct  authority  of  the  part  owners.  It  was  surely 
optional  with  the  Plaintiffs,  whether  they  would  be 
their  own  insurers  or  not  There  are  insurances  effected 
to  the  extent  of  18,960/.,  while  the  Plaintiffs'  interest 
is  only  4,3002. 

As  to  the  payments  to  the  crew,  it  is  like  deducting 
servants*  wages  from  the  rent  of  a  house.  The  wages 
are  a  charge  on  the  ship,  and  not  on  the  freight; 
French  v.  Backhou9e  (a) ;  Abbott  on  Shipping  (6). 

The  Master  of  the  Rolls  :  Mr.  Pabner,  all  that  I 
want  to  hear  you  upon  is  the  question  of  insurance.  I 
am  not  quite  sure  how  that  matter  stands.  With  re- 
spect 

(a)  6  Burr.  2727.  (b)  Pag^  85. 
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spect  to  the  wages,  I  entertain  no  doubt  that  they  are 
properly  payable  oat  of  the  freight,  before  any  portion 
of  the  freight  (which  means  the  net  produce)  can  be 
divided,  and  I  find  that  was  what  I  stated  in  my  judg- 
ment at  the  hearing  of  the  cause,  so  that,  with  respect 
to  that,  there  can  be  no  question  in  this  stage  of  the 
cause.  But  I  am  not  quite  so  clear  about  the  insur- 
ance. 

Mr.  Ji.  Palmer  and  Mr.  Cole,  for  Messrs.  Briggs. 

Where  a  ship  belonging  to  several  part-owners  is 
chartered,  there  is  a  species  of  partnership,  and  all 
common  and  reasonable  expenses  must  be  paid  before 
the  division  of  profits.  Here  it  is  proved  by  Mr. 
Anderson,  that  all  the  co-owners  of  the  ship  authorized 
the  insurance  in  writing,  and  it  was  done  before  any 
notice  of  the  Plaintiffs'  title  to  the  freight.  The  owners 
agreed  as  to  the  mode  of  conducting  the  adventure,  and 
the  assignees  of  the  freight  are  bound  by  it.  It  is  like 
the  right  of  set-off,  which  remains  until  notice ;  Caven' 
dish  V.  Oeavesia).  Freight  is  not  assignable  at  law, 
and  therefore  the  co-owners  of  the  ship  were  not 
affected  until  notice,  which  was  not  given  to  Messrs. 
Briggs  ontil  the  filing  of  the  bill.  Notice  to  the 
charterers  is  immaterial.  They  cited  Cato  v.  Irving  (&) ; 
Abbott  on  Shipping  (c) ;  Chreen  v.  Briggs  {d). 

Mr.  Baggallay,  for  Messrs.  Cripps,  the  owners  of  the 
forty  sixty-fourths  of  the  ship. 

Mr.  Hetherington  in  reply.     Hammond  had  notice  of 
the  Plaintiffs'  rights,  this  was  constructive  notice  to  all 
his  co-partners.     If  the  ship  had  been  lost,  the  Plain- 
tiffs 

(a)  24  Beav.  163.  (c)  Fom  73  (lOM  ediL), 

(6)  6  DeGex^S.  210.  (d)  6  Hare,  395. 
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tiffs  could  not  have  recovered  od  the  polieiesi  nor  could 
the  assured  bare  recovered  more  than  the  amoant  of 
thtir  personal  loss,  which  would  not  have  covered  the 
uiterest  of  the  PlaintifiB. 


The  Mastbh  of  the  Rolls. 

Jufy  2.  After  some  hesitation  upon  this  point,  which  I  have 

considered  more  fully  since  the  Court  rose  yesterday, 
I  am  of  opinion  that  the  certificate  is  correct. 

The  question  of  wages  I  disponed  of  yesterday,  and 
the  only  point  on  which  I  entertained  a  doubt  was  upon 
the  question  of  the  insurance  of  the  ship,  with  which  it 
appeared  to  me  the  persons  who  were  entitled  to  tlw 
freight  had  nothing  to  do ;  but  upon  further  considering 
the  question,  I  am  of  opinion  that  the  insurance  of  the 
ship  (which,  as  was  very  properly  observed,  is  an  insnr^ 
ance  against  the  loss  of  the  ship  on  that  particular 
voyage)  must  be  treated  as  part  of  the  expenses  of  the 
voyage  itself.  In  truth,  it  is  as  much  part  of  the  ex* 
penses  of  the  voyage  as  the  insurance  upon  the  iretgbt 
or  any  other  matter  relating  to  it,  and  the  persons  who 
are  entitled  to  divide  the  profits  of  the  voyage  amongst 
them  are  entitled  only  to  the  profit  after  paying  the 
expenses. 

My  attention  was  called  to  that  class  of  cases,  in 
which  it  is  very  justly  said,  that  one  person  cannot  in- 
sure the  share  of  another  person,  but  I  think,  upon  the 
evidence,  that  the  owners  of  the  ship  here  had  an  aa«- 
thority  to  make  the  insurance  which  they  thought 
proper  and  necessary,  and  this  is  to  be  implied  from 
the  course  of  dealing  between  them  upon  all  the  occa- 
sions that  occurred,  and  consequently,  if  there  bad  been 

no 
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DO  assignment  of  the  freight,  Mr.  Hammond^  the  as-  1868. 
signor  himself,  coold  not  have  resisted  payment  of  the 
insurance  of  the  ship  or  of  the  freight ;  it  was  not  open 
to  him  afterwards  to  say  that  his  partners  and  co-owners 
of  the  ship  had  not  authority  both  to  insure  the  fireight 
and  the  ship*  If  that  be  so,  I  am  of  opinion  that  tke 
aasignee  of  the  forty  sizty-foufths  of  the  freight  must 
be  in  exactly  the  same  situation,  unless  he  gave  direct 
and  personal  notice  to  the  co-owners  that  an  assign- 
ment bad  taken  place ;  I  do  not  think  this  is  a  question 
on  which  anything  can  be  ibanded  upon  any  principle 
of  implied  or  constructive  notice.  I  am  of  opinion  then 
that  all  persons  claiming  under  Mr;  Hctmmond  were 
bounds  unless  they  gave  distinct  and  specific  notice  to 
the  co^roprietors  of  the  ship,  that  tbey  had  an  interest 
distinct  from  Mr.  Hammond  in  the  matter,  in  which 
case  it  woidd  probably  have  been  necessary  to  have 
obtained  their  authority  to  any  steps  to  be  taken  in 
order  to  bind  them. 

I  also  find  that  this  was  the  view  which  I  took  at  the 
hearing  of  the  cause,  as  appears  at  the  concluding  words 
of  my  judgment,  and  which  is  confirmed  by  my  note  of 
what  took  place.  Although  the  point,  I  am  bound  to 
say,  did  not  come  before  me  in  the  same  specific  form 
that  it  does  now,  my  decree  was,  that  the  freight  was  to 
be  divided  after  deducting  the  expenses  of  the  voyage, 
and  therefore  if  I  am  of  opinion  that  this  is  properly 
.  -one  of  the  expenses  of  the  voyage,  then  I  think  that  it 
follows  that  the  freight  must  be  divided  afler  deducting 
the  expenses  of  the  insurance. 
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1858. 


HARTSHORNE  v.  NICHOLSON. 

July  9, 10. 

A  bequert  of  JOSHUA  WILLIAMS,  by  his  will  dated  the  6th 
?^2i^  a  ^f  ^P^»  ^^^^^  expressed  himself  ia  the  foUowing 

•ebool  for  eda-  terms : — 
eating  the  poor 
childm"  of  a 

pamh  if  not  «  J  giy^  ^nj  bequeath  to  the  minister  and  chorch- 
Toid  under  the  o  » 

Statute  of  wardens  of  Minsterley,  in  the  parish  of  Westbury,  the 

^  A*t^u2tor  '^^^^^^  ^f  f^"*  «^«^  ^  esiabUsh  a  school  for 

bequeathed,  educating  the  poor  children  of  the  afore$aid  parish  of 

miniiterof  ^^  denominations  and  to  provide  a  schoolmaster,  who 

Jf.  a  turn  of  must  be  of  a  good  moral  character^  and  to  remain  as 

edncatug  the  schoolmaster  as  long  as  he  shall  behave  himself  well 

P^»  "^  in  the  aforesaid  office,  or  daring  their,  the  aforesaid 

annuJQrof  5/.  minister  and  churchwardens*,  pleasure." 

a  year  to  A. 

for  life,  and 

after  her  I  give  and  bequeath  to  Hannah  Qough  an  annuity 

nSnirter  of  ^^  ^''  *  Y^^^  ^  "^  P*^*^  ^  ^^^  half-yearly  during  her 

Jf.,  in  addition  natural  life;  and,  after  her  decease,  "I  give  and  be- 
to  the  turn  of  i   ^     ^         .   .  %    %        %  %  t»  -mm*  « 

Iblank]  for  queath  to  the  mmister  and  churchwardens  of  minsterley 

educafangthe  aforesaid  the  said  sum  of  51.  a  year  for  ever,  in  addition 

and,  thudlj,  to  the  before-mentioned  sum  of  a  year,  for  edu- 

15 /^to^B^^for  ^^^S  ^^^  P^^  children  of  the  parish  aforesaid.*' 
life,  and  after 

gave  to  the  ''  ^  &^^  ^^^  bequeath  to  my  good  friend  John  John' 
minirterof  ^^^^  g^^^^  an  annuity  of  15/.  a  year  during  his  natural 
•urn  of  [blank]  life  for  the  trouble  he  may  be  at  in  managing  my 
the*two  rom*?  affairs;  after  his  decease,  then  it  is  my  will  I  give  and 
before  men-  bequeath  to  the  minister  and  churchwardens  of  Minster* 
that^he  corpiM  ^'  *^  ^®  ®^^  parish  of  Westbury,  in  the  county  afore- 
producing  the  said,  the  said  sum  of  a  year  in  addition  to  the 
well  ffjven  to  two  sums  before  mentioned.'' 

the  charity,  The 

subject  to  the 
life  interests. 
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The  testator  died  id  1820,  and  bis  executors  John 
Johnson  and  Richard  Whiteaves  invested  part  of  his 
estate  in  the  purchase  of  666/.  13s.  Ad.  £3  per  Cent. 
Consols,  to  meet  the  two  annuities  of  5/.  and  15Z.  Nicbolioii. 

The  annuitants  Hannah  Oough  and  John  Johnson 
were  both  dead. 

The  Plaintiff  was  the  present  personal  representative 
and  one  of  the  next  of  kin  of  the  testator.  The  De- 
fendants Nicholson  and  EoeraU  were  the  minister  and 
cbapelwarden  of  Minsterley,  and  the  Defendant  Ouy 
was  the  representative  of  Johnson. 

The  Plaintiff  stated,  that  she  was  advised  that,  having 
r^ard  to  the  terms  of  the  testator's  will,  and  to  the 
blanks  therein  left,  and  also  having  regard  to  the  laws 
relating  to  charitable  uses  and  gifts,  the  bequest  to  the 
minister  and  churchwardens  of  Minsterley  was  invalid, 
and  that  the  Plaintiff  and  the  other  next  of  kin  of  the 
testator  living  at  his  death  were  entitled  thereto,  as  part 
of  the  residuary  estate  of  the  said  Joshua  Williams. 

The  bill  prayed  a  declaration  that  the  bequest  to  the 
minister  and  churchwardens  of  Minsterley  was  invalid, 
and  that  the  sum  of  666/.  13«.  4e/.  £3  per  Cent  Con- 
solidated Bank  Annuities,  and  the  dividends  accrued 
thereon  since  the  death  of  the  said  John  Johnson  and 
Hannah  Oough  respectively,  belonged  to  and  formed 
part  of  the  residuary  estate  and  effects  of  the  testator. 

Mr.  R.  Palmer  and  Mr.  J.  H.  Palmer  for  the 
Plaintiff. 

Mr.  Murray  for  Guy. 

Mr. 
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1868.  Mr.  Tripp  for  Pony. 


HAATtBOUIB 
NiCHOUOS. 


Mr.  JET.  Murrmy  fof  other  DefendaDls. 
Mr.  Wickens  for  the  Attarnetf-Oeneral. 


The  Master  of  the  Rolls. 

My  10.  The  first  gift  is  clearly  voidy  for  it  is  a  gift  of  nothing, 

but  its  validity  as  a  charitable  bequest,  assuming  a  som 
to  have  been  stated  in  the  place  of  the  blank,  becomes 
material  in  reference  to  the  third  bequest. 

I  have  already  expressed  my  opinion  that  I  entertain 
no  doubt  whatever  of  the  validity  of  the  second  bequest 
for  educating  the  poor  of  the  parish. 

When  I  first  read  the  third  bequest,  I  conceived  that 
there  being  a  bhoik  as  to  the  sam,  it  was  open  to  the 
tame  objection  as  the  first,  and  that  the  same  mgredieal 
would  make  it  void,  but  it  was  caUed  to  my  attenlion, 
that  it  is  clear  that  the  testator  intended  to  give  the  15^ 
a  year,  which  he  had  previously  given  to  John  Johnson 
for  life,  and  I  think  that  no  answer  can  be  given  to  Aat 
argument. 

The  question  then  arises,  by  coupling  the  two  beqaests 
together,  as  to  the  validity  of  this  gift  of  15L  per  annum 
to  the  minister  and  churchwardens  of  the  parish  of  Mm- 
sterlejf  for  the  purposes  before  mentioned.  As  to  the 
first  bequest,  therefore,  it  becomes  necessary  to  consider 
the  validity  of  its  terms  as  a  charitable  gift  The  third 
bequest  must  be  read  in  the  same  manner  as  if  the  words 
of  the  first  had  been  introduced  into  it,  and  as  if  the 
testator  had  said  this : — ''  After  the  death  of  Join  John- 
son^  I  give  the  said  sum  of  a  year  for  ever  in 

addition 
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ftdditioD  to  tbe  two  sumt  of  51.  and  16L  before  meii- 
tioned  to  estabUsfa  a  sdiod  for  edactting  tbe  poor 
ditldren  or  tlie  aforesaid  parisb  of  all  denomioatioiMy 
and  to  provide  a  scboolmaster/'  Nfeaoifoii. 

I  am  of  opinion  diat  this  would  be  a  good  beqvest. 
In  tbe  first  place,  assuming  it  to  be  establisbed  by  tbe 
antborities  which  I  commented  on  in  TVye  t.  TA^  C&T' 
poration  of  Gbmoesttr  («),  that  every  beqmest  which 
coBteaiplates  the  pitting  of  land  into  mortmain  is  void 
under  tbe  statute,  and  that  it  has  been  decided,  by  a 
nomber  of  authorities,  that  if  a  person  give  a  sum 
of  money  to  erect  a  school-house,  it  will  involve  the 
purchase  of  land,  and  therefore  that  such  a  gifl  is  void 
nnder  the  statnte,  still  thmt  does  not  dispose  of  the 
qoestion  here,  which  is,  wheUier  a  gift  of  money  to' 
establish  a  school  necessarily  involves  the  purchase 
of  land  or  tbe  building  a  school-bouse.  I  am  of  opinion 
that  a  school  may  be  established  by  hiring. a  room, 
without  necessarily  involving  the  purchase  of  laud ;  and 
it  is  not  for  me  to  declare  that  a  gifl  is  void,  because 
one  of  the  many  modes  by  which  it  might  be  carried 
into  effect  would  involve  tbe  purchase  of  land. 

I  will  only  refer  to  three  authorities  on  the  subject 
In  JaimUm  v.  8wann{b)j  the  maigioal  note,  which  is 
accurate,  is  this:— "^ A  bequest  of  7,100/.  to  be  laid 
out  in  the  funds,  and  the  interest  and  dividends  to  be 
applied  in  providing  a  proper  school-house,  held  to  be 
a  good  charitable  bequest,  as  a  school-house  might  be 
hired.^  Sir  John  Leach  considered  that  to  be  a  good 
dmiitable  beqaest  If  so,  that  case  goes  much  fiirther 
than  the  present,  because  there  tbe  trustees  were  to 
**  provide  a  proper  school-house ;"  but  here  the  gift 

is 

{a)  14  Beat.  173.  (6)  8  Mad.  457. 


Digitized  by  VjOOQIC 


Haktibokne 


62  CASES  IN  CHANCERY. 

1868.  18  only  ''to  establish  a  school.*'  Sir  John  Leach  says^ 
''With  respect  to  the  school,  the  single  question  is, 
whether,  to  execute  the  express  purpose  of  the  testator, 
NioBOLioM.  land  must  be  purchased  for  erecting  a  school.  The 
testator  has  directed  only  that  a  proper  school-house 
should  be  provided,  which  may  be  by  hire,  and  it  is 
some  evidence  of  his  intent  that  land  should  not  be 
bought,  that  the  trustees  are  only  to  apply  the  dividends, 
and  no  part  of  the  principal,  to  the  expense  of  providing 
a  school-house.  It  is  said  he  meant  the  charity  to  con- 
tinue for  ever ;  but  this  intent  may  be  executed  without 
necessity  for  the  purchase  of  land." 

These  observations  are  in  every  respect  strictly  ap- 
plicable to  the  present  case,  and  Johnston  v.  Stoann, 
which  has  been  frequently  cited  and  commented  on,  has 
never,  so  far  as  |  am  aware,  been  doubted.  It  was 
explained  by  the  Vice-chancellor  of  England  in  Qiblett 
V.  Hobson  (a),  who  says,  "  I  must,  first  of  all,  mention 
that  the  authorities  which  I  have  stated  are  not,  in  my 
opinion,  at  all  affected  by  what  was  decided  by  Sir 
John  Leach,  Vice-Chancellor,  in  the  case  of  Johnston 
V.  Swann;  because,  in  that  case,  the  testatrix  had 
directed  that  the  interest  of  so  much  only  of  the  lai^er 
fund,  which  she  directed  to  be  applied  for  charitable 
purposes,  as  should  not  exceed  600/.,  should  be  applied 
for  providing  the  school-house.  It  is  perfectly  obvious, 
therefore,  that  that  direction  never  could  be  meant  to 
be  a  direction  to  build,  for  there  could  only  be  an 
annual  sum  of  18/.  applied.  I  mention  that,  because  it 
does  not  appear  from  the  printed  report  of  the  judgment 
that  Sir  John  Leach  took  notice  of  that  fact ;  but  his 
Honor  seems  to  suppose  that  the  interest  of  the  whole 
of  the  fund  was  applicable,  and  the  marginal  note  so 

treats 

(a)  5  Sim.  661. 
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treats  it;  whereas,  in  point  of  fact,  it  was  only  the        1868. 
interest  of  so  much  of  the  fund  as  should  not  exceed 
600/*  that  was  applicable  to  providing  the  school-house/' 


Haetihokhi 
o. 

NlCHOLION. 


I  cannot  say  that  I  am  quite  satisfied  with  the  grounds 
upon  which  that  observation  rests.  I  do  not  see  that 
the  greater  or  the  less  amount  of  the  dividends  can 
make  a  bequest  void  or  not  under  the  Statute  of  Mort- 
main, and  I  rather  prefer  resting  the  decision  on  the 
ground  on  which  Sir  John  Leach  placed  it  But  if  the 
ground  of  the  Vice-chancellor  of  England  was  a  just 
one,  and  applicable  at  all,  it  is  strictly  applicable  to  the 
present  case,  where  only  20/.  a-year  is  to  be  applied  for 
the  purpose  of  establishing  the  school ;  it  would  be 
impossible  to  purchase  land  and  erect  a  school-house 
vrith  so  small  a  sum,  unless  it  was  accumulated  for  a 
sufficient  number  of  years,  for  which  no  direction  is,  or 
indeed  could  be,  given  in  the  will. 

In  Philpott  V.  St  Oeorge^s  Hospital  (a)  I  thought 
the  charitable  gift  void,  because  it  manifestly  contem- 
plated, not  directly  but  indirectly,  the  bringing  of  land 
into  mortmain.  My  decision  was  reversed  by  the 
House  of  Lords,  who  differed  from  me  in  opinion,  and 
held  that  the  charitable  gift  was  perfectly  good  (b). 

I  think  these  cases  go  much  further  than  the  present, 
and,  consequently,  that  this  is  a  valid  gift  to  the  charity, 
and  I  mast  accordingly  so  declare. 

(«)  21  Bern.  134.  (6)  6  H.  of  L.  Cos.  338. 
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GULLAN  V.  GROVE. 


July  12. 


il.  B.  had  a      H^HE  teBtator  gave  and  bequeathed  all  the  residue  of 

^.''fa^u*^.  his  estate  and  efiecU  to    his  brother   Thowuu 

point  "  by  his 

will  or  any  Gullan  and  two  others,  upou  trust  to  sell  and  invest, 
nJIture^oiTo?*  and  permit  his  brother  TAomas  OuUan  to  receive  the 
purportine  to    interest  for  life,  and  after  his  decease,  upon  trust  for  his 

any  codicil       children,  with  remainders  over. 

thereto."     On 

hit  death,  the 

third  and  His  will  contained   a  proviso,  that   if  his  brother 

STiif  wew    Thomas  GuUan  should  not  have  any  child  or  children 

alone  dii-         to  take  under  the  provisions  of  the  will,  then  and  in  such 

which  wm  in  cAse,the  testator  thereby  authorized  bis  brother  TAamas 

the  hand-         Gullan,  by  his  will  or  aw  vniiing  in  the  nature  of  or 

wnUngofand  .  ,     , .       .,,  ,.  .,     , 

■igned  by         purporting  to  be  hu  will,  or  any  codicil  thereto^  to  give 

werf  't^ted  ""^  ^'*  ^''^  *"*  annuity  of  100/.  a  year,  for  the  term 

by  two  wit-  of  her  life,  to  commence  from  the  day  of  his  decease,  or 

tivraTcon^^  fiiilure  of  issue  to  take  as  aforesaid  (as  the  case  might 

tainedyin  be),  and  the  testator  directed  and  required  his  trustees 

feet  appomT    <^  executors  to  pay  the  same  accordingly, 
ment.    Pro- 
bate having 
been  refuted,        The  testator  died    in    1841 ;    his   brother    Thomas 

WM  ni*l?aUd  GWioitdied  iA  1857,  without  ever  having  had  ajiy  chUd, 

execution  of  leaving  the  Plaintiff  his  widow* 

the  power  to 

appoint  by 

writing  "pur-  Shortly  after  Thomas   Qullan's  death  the  Plaintiff 

porting  tobe  *,.          fl*i*fli*i                        «            i.«. 

a  will. '  And  her  sister  found  in  the  library  or  parlour  of  his 

house,  in  which  he  usually  kept  his  deeds,  securities 

and  other  valuables,  a  paper  writing  in  two  sheets, 

manifestly  forming  the  third  and  fourth   sheets  of  a 

will  made  by  him,  and  relating  (amongst  other  things) 

to  the  power  or  authority  given  him  to  give  to  his  wife 

an 
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an  annuity  of  100/.  a  year  for  her  life.  They  were 
wholly  in  the  handwriting  of  Thomas  GuUan,  with  the 
exception  of  the  names  of  the  witnesses,  and  were 
as  follows : — 

**  of  Mr.  William  SopwitA,  in  trust  to  my  executors 
for  my  dear  wife  Lucy.  In  my  late  brother's  will,  on 
pages  seven  and  eight,  I  may  leave  100/.  to  my  dear 
wife  Lticy  during  her  life :  it*s  my  particular  wish  the 
said  100/.  to  be  paid  out  of  the  rent  of  house  in  Picca- 
dilly,  now  in  the  occupation  of  Mr.  James  Clarke, 
No.  225 ;  should  the  said  house  in  Piccadilly  be  un- 
occupied, then  in  the  houses  in  Store  Street.  I  also 
leave  the  six  houses  and  small  stable  in  Southville  in 
the  parish  of  Lamheth,  in  the  county  of  Surrey ;  also 
bequeath  twenty  shares  in  the  Romford  Gas  Company, 
in  the  county 

"  Thomas  Oullan.  *'  Henry  Poole, 

"  W.  a  Poole:' 

**  of  Essex,  also  fifty  shares  in  the  Guarantee  So- 
ciety, Birchin  Lane,  City;  also  four  shares  in  the 
Guardian  Fire  OflSce,  Lombard  Street,  City.  It's  my 
particular  wish  and  desire  that  the  children  of  Mrs. 
John  King  Eager  shall  have  the  half  part  of  Bower's 
Farm,  after  my  dear  wife's  decease,  when  the  youngest 
child  attains  the  age  twenty-one  years.  It's  also  my 
particular  desire  to  be  buried  in  St.  MargareCs  Church- 
yard, Westminster;  should  it  not  be  allowed,  then  my 
remains  to  be  entered  in  Ripley  Churchyard,  the  other 
side  of  the  remains  of 

"  Thomas  Qullan.  "  Henry  Poole. 

'*  W.  C.  PooU:' 

The  bouse  in  Piccadilly  was  part  of  the  first  testator's 
estate. 

TOL.  xxYi.  F  Diligent 
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Diligent  search  was  made,  but  no  other  will  or 
codicil  could  be  found.  His  widow  applied  to  the  Court 
of  Probate  for  probate  of  these  testamentary  docomeota^ 
which  was  refused. 

The  widow  then  instituted  this  suit,  praying  a  decla- 
ration that  the  above  testamentary  paper,  signed  by  the 
testator  and  attested,  was  a  good  and  valid  execution 
of  the  power  in  her  favor,  and  for  consequential  di- 
rections. 

Mr.  Beales,  for  the  Plaintiff,  contended  that  this  was 
a  valid  execution  of  the  power,  being  *^  a  writing  in  the 
nature  of  and  purporting  to  be  his  will,"  That  it  did 
not  the  less  '^  purport'*  to  be  his  will  because  it  could 
not  be  proved  in  the  Probate  Ck)urt ;  and  that  this  docu- 
ment, so  far  as  related  to  the  execution  of  the  power, 
was  complete  in  itself.  He  cited  Duke  of  Marlborough 
V.  Lord  Oodolpldn  (a). 

The  Master  of  the  Rolls  :  The  question  is,  whetlier 
I  can  treat  a  part  of  an  instrument  as  a  writing  pur- 
porting to  be  a  will.  If  this  had  been  the  whole  in- 
strument, I  should  have  had  no  doubt ;  but  here  he  has 
cancelled  half  the  instrument.  I  express  no  opinion  as 
to  whether  a  person  can  partially  cancel  his  will;  but 
it  seems  to  me  that  the  point  now  before  the  Court  is 
exactly  the  same  as  that  which  was  before  the  Court  of 
Probate,  viz.  whether  a  part  only  of  a  will  can  be  treated 
either  as  a  will  or  as  writing  purporting  to  be  a  will. 

Mr.  FolleU  and  Mr.  J.  H.  Taylor  then  asked  that 
the  bill  might  be  dismissed  with  costs,  on  the  ground 
that  the  point  was  clear.    They  cited  Sugd.  Powers  (fi); 

and 

(a)  2  Fet.  ten.  61.  (6)  Vol.  \,pp.  156, 262, 298  (6th  edU.) 
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^nd  If^ngfard  v.  J&flre  (a),  where  the  power  WM  to  be  1868. 

ei^eeut(9d  by  lyill,  "  or  by  any  writiDg  in  the  nature  of  a  ^^"^ 
will/'  aod  the  Lord  Chancellor  thought  that  the  words  «, 

'^  in  the  nature  of  a  wiU''  meant  the  aan^e  as  a  will.  Groyi. 


TThe  Master  of  the  Rolls. 
The  bill  must  be  dismissed  with  costs, 
(a)  1  P.  Wm,  741. 


ROWLAND  V.  TAWNEY. 

My  27. 

rilHE  testator  gave  4,000/.  to  his  executors  in  trust  Bequest  to  a 

-■-     for  his  nephew  James  Whileaves  Rowland  for  bis  fo/ life^^t^JT 

life,  ^  (|ind  after  his  decease,  to  divide  the  same  amongst  afterwards  to 

his  children,  and  if  he  shall  leave  no  issue,  amongst  the  followed  by' 

children  of  his  brothers  John  and  Joseph;  and  if  they  «  declaration 

,    „  ,  ,    ,.  ,  ^     .   ,     .  J  that  these  in- 

shall  leave  no  issue,  I  direct  the  same  to  smk  mto  fmd  terests  should 

become  part  of  the  residue  of  my  personal  estate."  ^^tSlntel^* 

at  the  age  of 

He  gave  the  residue  to  bis  six  nephews  and  nieces  for  andVcift*' 

life,  as  tenants  in  common,  with  power  to  appoint  their  over  to  the 

shares  to  their  children.  dylng^under 

twenty-five : 
HeULt  too  re- 
He  then  proceeded  as  follows : — **  And  it  is  my  will  mote. 

that  the  legacy,  share  or  pecuniary  interest  which  any 

person  (meaning  t])ereby  any  of  my  said  nephews  and 

nieces,  or  their  issue,  limited  to  them)  shall  take,  under 

this  my  will,  shall  be  considered  as  a  vested  interest  at 

the  age  of  twenty-jive  years ;  and  if  any  such  person 

shall  die  before  the  same  shall  become  so  vested,  then 

4uch  legaey,  share  or  pecuniary  interest,  as  well  original 

f2  as 
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at  accrued,  shall  go  and  accrue  to  the  brothers  or  sisters, 
or  brother  or  sister,  of  such  person,  in  hke  manner  as 
their  original  shares;  but  in  case  any  such  persons  shall 
have  left  issue,  then  such  issue  shall  have  the  t»hare  or 
shares,  both  original  and  accrued,  to  which  their  de- 
ceased parent  or  parents  would  have  been  entitled,  such 
share  or  share  to  be  vested  and  payable,  at  the  like 
time  and  subject  to  the  same  contingencies,  as  directed 
concerning  the  share  or  shares  of  their  parents. 


*'  And  also  that  all  interest  or  other  proceeds  of  per- 
sonal estate,  and  also  all  rents  and  proceeds  of  freehold 
and  leasehold  estates  ^except  where  herein  otherwise 
directed),  shall  be  received  by  my  executors,  and  ac- 
cumulated and  be  invested,  in  manner  aforesaid,  for  the 
benefit  of  the  person  or  persons  presumptive^  entitled 
to  the  enjoyment  of  such  estates  for  life,  in  tail,  or 
otherwise.  Nevertheless,  I  give  my  executors  full 
power  to  apply,  for  the  maintenance,  education  or  ad- 
vancement in  the  world  of  such  persons  respectively, 
until  they  shall  attain  the  age  of  twenty-five  years,  such 
part  of  the  said  interest  or  rents  as  my  said  executors 
shall  think  fit.  And  in  particular,  that  in  case  any  such 
person  or  persons,  being  a  female  or  females,  shall 
marry  under  the  said  age  of  twenty-five  years,  with  the 
consent  of  my  executors,  then  my  executors  shall  be  at 
liberty,  if  they  think  proper,  to  pay  to  such  female  or 
females  the  whole  or  any  part  of  such  interest  or  rents, 
or  to  settle  any  principal  monies  or  estates,  or  any  part 
thereof,  to  the  separate  use  of  the  said  female  or  females, 
or  otherwise  as  my  said  trustees  shall  think  proper,  and 
at  their  sole  discretion,  so  far  as  the  same  can  be  done 
consistently  with  the  provisions  of  this  my  will,  and  the 
contingencies  herein  provided  for '' 

The  testator  died  in  1835,  his  nephew  James  WAiteaves 

Rowland 
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Rowland  died  in  1867,  without  having  been  married.        1868. 
The  4,000/y  which  was  in  Court,  was  now  claimed  by  the 
children  of  John  and  Joseph  Rowland. 

Mr.  Hadden  in  support  of  the  petition, 

Mr.  Toller  and  Mr.  Eddis,  for  the  children  of  John 
and  Joseph f  argued,  first,  that  the  vesting  clause  only 
affected  the  residue;  and,  secondly,  that  the  meaning  of 
vesting  was  "  indefeasibly  vested  ;"  Howgrave  v.  Car- 
tier  {a) ;  Poole  v.  Bott  (6) ;  Taylor  v.  Frobisher  (c) ; 
Berkeley  v.  Swinburne  (rf). 

Mr.  Lloyd,  Mr.  JDrewry  and  Mr.  Giffard,  for  the 
widow's  representatives  and  persons  in  the  same  in- 
terest, argued  that  the  gift  to  the  children  at  twenty-five 
was  too  remote  and  void;  Griffith  v.  Pownall{e);  In 
re  Morsels  Settlement {/);  and  that  the  contingency  on 
which  this  fund  was  directed  to  fall  into  the  residue 
not  having  happened,  it  was  undisposed  of. 

Mr.  Follett  and  Mr.  Torriano  for  other  parties. 

The  Master  of  the  Rolls. 

Although  the  Court  has,  always,  every  disposition  to 
treat  an  interest  as  vested,  still  I  cannot  get  over  the 
words  of  this  will. 

The  first  gift,  to  James  Whiteaves  Rowland  for  his  life 
and  afterwards  to  bis  children,  and,  if  he  shall  have  no 
issue,  amongst  the  children  of  his  brothers  John  and 

Joseph, 

(a)  3  Vtt.  Sf  B.  79.  (d)  16  Sim.  275. 

(b)  11  Bare,  33  («>  13  Sim.  393. 

(c)  5  DeGejf^  Sm.  191.  (/)   21  Beav.  174. 
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Joseph^  and  if  they  shall  have  no  issue  then  to  fall  into 
the  residuei  is  perfectly  good ;  and  if  the  testator  bad 
given  it  over  by^  a  subsequent  clausei  *'  if  they  died 
under  twenty-five/'  1  should  still  have  held  it  a  vested 
interest  to  be  divested  on  death  under  twenty-five  and 
indefeasibly  vested  at  twenty-five. 

My  difficulty  arises  from  this  express  direction  in  the 
subsequent  clause,  that  the  shares  of  the  nephews  and 
nieces  **  shall  be  considered  as  a  vested  interest  at  the  age 
of  twenty-five  years,  and  if  any  such  person  shall  die  be- 
fore the  same  shall  become  so  vested,  then  such  legacy'* 
8cc.  shall  accrue  to  the  **  brother  or  sister  of  such  person 
in  like  manner  as  their  original  shares/'  If  it  had 
stopped  there,  I  should  have  been  disposed  to  think  that 
it  meant  indefeasibly  vested  at  twenty-five,  because  it 
does  not  provide  for  the  case  of  a  person  dying  leaving 
issue. 

But  here  the  testator  says,  **  in  case  any  such  person 
shall  have  left  issue,  then  such  issue  shall  have  the 
share  or  shares,  both  original  and  accrued,  to  which 
their  deceased  parent  or  parents  would  have  been  en- 
titled, such  share  or  shares  to  be  vested  and  payable 
at  the  like  time  and  subject  to  the  same  contingencies 
as  directed  concerning  the  shares  of  their  parents." 

I  think  it  impossible  to  get  over  those  words.  He 
provides  for  everything  that  is  to  occur,  there  is  nothing 
to  become  vested  until  they  attain  twenty-five,  and  he 
attempts  to  give  a  vested  interest  to  unborn  issue  at 
twenty-five,  which  he  clearly  cannot  do. 

If  I  found  anything  in  the  cases  in  anyway  to  con- 
trol the  construction  of  the  will,  I  should  be  glad  to 
adopt  it. 

Tayhr 
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Taylor  v.  Frobisher  (a)  does  not  apply  to  this  case. 
He  has  drawn  this  will  as  if  he  had  read  that  case, 
and  excluded  the  very  ground  upon  which  the  Vice- 
chancellor  decided  it 

In  Berkeley  v.  Swinburne  {b),  a  good  deal  turned 
upon  the  clause  for  maintenance  and  advancement,  it 
being  given  out  of  the  share  to  which  they  were  entitled. 
Here  the  testator  merely  gives  to  the  executors  a  power 
of  maintenance  and  advancement  out  of  the  income. 
When  a  daughter  marries  under  twenty-five  with  con- 
senty  he  gives  his  executors  power  to  pay  such  daughter 
the  whole  or  any  part  of  such  interest  or  rents,  or  to 
settle  any  principal  moneys  or  estates,  or  any  part 
thereof,  to  the  separate  use  of  such  female,  or  other- 
wise as  they  shall  think  proper  and  at  their  sole  dis- 
cretion, **  so  far  as  the  same  can  be  done  consistently 
with  the  provisions  of  this  my  will  and  the  contin- 
gencies herein  provided  for."  The  testator,  therefore, 
guards  against  and  prevents  it  becoming  vested.  I 
see  no  mode  by  which  I  can  get  over  the  words. 

Upon  the  other  point  I  entertain  no  doubt :  the  be- 
quest does  not  take  effect,  and  it  falls  into  the  residue. 
The  testator's  saying,  that  it  is  to  fall  into  the  residue 
in  a  particular  event,  does  not  prevent  its  falling  into 
the  residue  in  another  event,  which  he  did  not  anticipate. 
Therefore,  it  must  go  and  be  divided  as  a  share  of  the 
residue. 

(a)  5  DeG.i  Smaie,  191.  (6)  16  Sim,  275. 
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July  20,  22. 

A  tefttator 
gare  a  legacy 
of  7,000/.  to 
bis  wife  and 
other  similar 
legacies.     By 
a  codicil,  he 
gave  a  legacy 
of  6,000/.  to 
bis  wife  and 
other  legacies, 
and  he  di- 
rected **  that 
to  far  as  the 
codicil  was  in 
addition  to 
any  testa- 


TOWNSHEND  v.  MOSTYN. 

rpHE  testator  Henry  Meredith  Mostyn,  by  his  will 

•*•      dated   the  24th   of  March,    1834,   directed   bis 

debts,  funeral  and  testamentary  expenses  to  be  paid  out 

of  his  personal  estate ;  but  in  case  it  should  prove  in- 

suflScient  for  that  purpose,  he  directed  that  the  same 

should  be  a  charge  on  his  real  estate.     He  then  gave 

to  his  wife  Susanna  Mostyn  all  his  household  goods, 

&c.  &c.     He  then  gave  and  devised  all  his  real  estate 

in   the   counties  of  Denbigh  and    Merioneth  (subject 

nevertheless  to  the  mortgages  affecting  the  same)  unto 

his  wife  for  life,  in  case  she  should  continue  his  widow 

mentary  docu-  and   unmarried,   and    from   and   after   her  decease  or 

already  made,    marriage,  then  to  his  brother  Thomas  Arthur  Bertie 

he  wished  it      Mostyn  for  life,  with  remainder  to  his  first  and  other 

to  take  effect,  "^        , 

and  not  cancel  sons  in  tail.     And  after  reciting,  that  he  had  acquired  a 

priordo«u-"^    vested  interest  in  divers  sums  of  money,  which  would 

ment  which       not  become   payable   until  after   the    decease    of  his 

flwJ,  tlmtthe  mother,  the  testator  gave  and  bequeathed  the  following 

legacies  were    gums  out  of  the  same  to  the  persons  hereinafter  men- 
cumulative.  .  ,      ,         .  1  .        ./.     r.  -mM- 

An  estate      tioned  (that  is  to  say),  to  his  wife  Susanna  Mostyn,  the 

was  subject  to   ^^^  ^f  7  QOO/.,  to  his  brother-in-law  Charles  Townshend,- 
mortgages  or  ^  ' 

7,000/.- created  the  sum  of  1,000/.,  to  bis  sister-in-law  Anne  Townshend^ 

tor,'and^r  ^^^  ^um  of  1,000/.,  and   to   his   brother-in-law  John 

13,000/.  ere-  Townshend,    George  Townsliend,  Henry  Dive  Towns* 

ancestor;  but  hend,  the  Reverend  Bennett  Vere  Townshend,  and  to 

Sid  w^i^  his  sister-in-law  Dorothea  Cunliffe,  200/.  each.     And 

dated  them  the 

into  one  mort- 
gage for  20,000/.,  which  he  bad  covenanted  to  pay.  The  testator  directed  bis  debts 
to  be  paid  out  of  his  persimal  estate,  but  if  insufficient,  he  charged  them  on  bis  real 
estate.  He  devised  his  real  estates  '*  subject  nevertheless  to  the  mortgages  afiecting 
the  same.*-  The  testator  died  in  1840.  Held,  that  the  devisee  of  the  estate  did  not 
take  cum  onere^  but  was  entitled  to  have  the  whole  mortgage  debt  paid  out  of  the  tea- 
tator'i  peraonal  estate. 
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the  testator  directed  that  the  several  legacies  should  1858. 
become  a  vested  interest  in  each  of  the  legatees  within 
six  calendar  months  after  the  decease  of  the  testator's 
said  mother.  And  the  testator  declared,  that  the  be- 
quests and  provisions  made  in  favor  of  his  wife  should 
be  accepted  in  lieu  of  dower  and  thirds.  And  as  to  all 
the  rest  and  residue  of  the  testator's  then  present  estate 
and  effects,  whatsoever  and  wheresoever,  and  of  what 
nature  or  kind  soever,  not  thereinbefore  specifically 
disposed  of,  the  testator  bequeathed  the  same  to  his 
brother  Thomas  Arthur  Bertie  Montyn  absolutely ;  and 
he  appointed  his  brother  and  Townshend  executors. 

The  testator  made  a  codicil  dated  the  29th  of  July^ 
1840,  in  the  words  following: — "In  case  I  have  not 
already  disposed  of  my  personal  property,  I  give  to  my 
dear  wife  the  sum  of  6,000/.,  to  ray  relations  Anne 
Townshend  and  Charles  Townshend  1,000/.  each,  to 
Harriette  Dorothea  and  Marian  Susan  Townshend 
600/.  each,  to  John  Townshend,  Dorothea  Cunliffe, 
Henry  Dive  Townshend,  George  Totonshend  300/.  a 
piece,  to  the  trustees  of  the  new  church  at  Denbigh 
600/.,  the  above  sums  to  be  a  charge  on  and  paid  out 
of  a  certain  sum  of  money  to  which  I  am  entitled  on 
the  death  of  my  mother  and  immediately  after  her 
death.  I  give  the  residue  of  my  personal  effects  to  my 
dear  brother  Bertie  Mostyn.  So  far  as  the  above  is  an 
addition  only  to  any  testamentary  document  I  may 
have  already  made,  I  wish  this  my  will  to  take  effect, 
and  not  to  cancel  or  revoke  any  prior  document  which 
may  at  present  exist," 

The  testator  died  in  1840.  At  the  death  of  the  tes- 
tator Henry  Meredith  Mostyn,  the  debts  secured  on  his 
real  estates  by  mortgage  consisted  of  20,000/.,  3,600/ 
and  l,000i.,  of  which  13,890/.  I9s.  (part  of  the  first 

mortgage 
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mortgage  of  P.0,000/.)  and  the  third  mortgage  of  l^OOOZ. 
had  originally  been  debts  or  incumbrances  created  by 
bis  father;  but  the  testator  bad  included  the  13^899/.  ]9s. 
in  the  20,000/.,  and  had  become  personally  liable  for 
the  payment  of  the  aggregate  sum* 

Two  questions  arose,  first,  whether  the  legacies  given 
by  the  will  and  those  by  the  codicil  were  cumulative ; 
and,  secondly,  whether  the  devisees  of  the  real  estate 
took  cum  onere,  or  whether  the  mortgages  were  pay- 
able, in  the  first  instance,  out  of  the  personal  estate. 

Mr.  i2.  Palmer  and  Mr.  Lindley,  for  the  Plaintiff. 

Mr.  Greene  and  Mr.  Boyce,  for  the  testator's  brother. 

It  was  argued,  first,  that  the  legacies  were  substitu- 
tional and  not  cumulative ;  Lee  v.  Pain  (a).  Secondly, 
that  the  debts  were  payable  out  of  the  personal  estate, 
but  if  that  were  insufficient,  then  out  of  the  real  estate ; 
Bateman  v.  Hotc/iken  (b) ;  Bichham  v.  Cruttwell{c)\ 
Goodwin  v.  Lee  {d) ;  for  as  the  testator  had  consolidated 
all  the  mortgages,  and  made  his  father's  debts  his  own ; 
they  must,  therefore,  be  paid  out  of  his  personal  estate 
as  directed  by  the  will. 

Short  V.  Long  (e) ;  Jarman  on  Wills  (f) ;  Tombs  v. 
Jioch  (g) ;  Powell  on  Mortgages  {h) ;  Duke  of  Ancaster 
V.  Mayer  (i)  were  cited. 


The  Master  of  the  Rolls. 
July  22*  Two  questions  arise  on  this  will,  which  I  was  de- 

sirous of  considering  more  carefully  before  expressing 
my  opinion. 

The 


(a)  4  Hare,  201. 
(6)  10  fieoo.  426. 

(c)  3  MyL  Sf  Or,  763. 

(d)  1  Koy  ^  J.  877. 
(€)  2  Vtm.  766. 


(/)  roi.2,  p.584,(2iirfaf). 
(g)  2  CoU.  490. 
(A)  Fage»  861  a,  863  (6M  ed.). 
(4)  1  Hro,  C.  C.  454. 


Digitized  by  VjOOQIC 


CA8B8  IN  CHANCERY.  76 


Town  SHE  VD 


The  first  qoestion  is^  whether  the  legacies  given  by  1868. 
the  codicil  are  cumulative  or  substitutional.  1  am  of 
opinion  they  are  cumulative,  and  that  the  second  are 
intended  to  be  given  in  addition  to  those  already  gi?en  Moitth 
by  the  will.  One  of  them  in  favor  of  wife  is  not  exactly 
the  same  sum,  for  by  the  will  it  is  7,000/.  and  by  the 
codicil  it  is  6,000/. :  but  this  is  not  the  ground  on  which 
I  principally  rely. 

By  the  will,  the  legacies  are  given  to  different  persons 
in  express  terms ;  afler  doing  this,  he  makes  a  codicil, 
which  is  in  these  terms : — "  In  case,  &c."  These  le- 
gacies might  therefore  be  considered  a  repetition  of 
those  given  by  the  will  and  to  be  in  substitution  for 
them ;  but  he  guards  against  this,  for  he  expressly 
says,  he  wishes  this  codicil  to  take  effect  in  addition 
only  to  any  testamentary  document  he  had  already 
made,  and  not  to  cancel  or  revoke  it.  That  clearly 
means,  that  these  legacies  are  given  in  addition  to 
those  he  has  already  given  by  his  will.  I  think  that 
nothing  is  to  be  inferred  from  the  circumstance  of  his 
saying,  ^'  in  case  I  have  not  already  dispo&ed  of  my 
personal  property."  The  fact  is,  he  did  not  very  well 
remember  the  contents  of  his  will,  and  he  speaks  of  it 
as  ''any  testamentary  document  I  may  have  already 
made;"  but  whatever  might  be  the  will  which  he 
already  made,  he  expresses  his  wish  that  this  codicil 
shall  be  in  addition  thereto,  and  not  to  cancel  or  revoke 
that  instrument. 

I  am  of  opinion,  therefore,  that  these  legacies  ar6 
cumulative. 

The  next  and  important  question  is,  whether  the  per^ 
sonal  estate  is  first  applicable  to  the  payment  of  the 
debts,  or  whether  there  ought  to  be  an  apportionment, 
so  as  to  apply  it  rateably  with  the  realty. 

The 
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The  testator  contemplates  the  possibility  of  his  per- 
sonal estate  not  being  sufficient  to  pay  his  debts  and 
funeral  and  testamentary  expenses,  for  he  '*  directs  his 
MotTm.  debts,  funeral  and  testamentary  expenses  to  be  paid 
out  of  bis  personal  estate ;  but  in  case  it  should  prove 
insufficient  for  those  purposes,  he  directs,  that  the 
same  should  be  a  charge  on  his  real  estate.'' 

In  fact,  I  am  merely  carrying  that  direction  into 
effect,  and  that  is  the  real  effect  of  all  the  cases  on  the 
subject.  The  fact  of  his  devising  the  real  estate  *'  subject 
nevertheless  to  the  mortgages  affecting  the  same,"  is,  in 
my  opinion,  nothing  more  than  descriptive  of  the  parti- 
cular property.  The  consequence  is,  that  the  real  estate 
is  neither  primarily  applicable,  nor  liable  to  contribute 
towards  payment  of  the  debts,  until  after  the  personal 
estate  has  been  exhausted. 

On  the  other  point,  also,  I  am  of  opinion,  that  all 
these  mortgage  debts  are  debts  of  the  testator,  and  that 
they  were,  in  fact,  made  so  by  him.  There  are  many 
cases  on  the  subject,  which  I  have  looked  into  (a), 
and  I  have  more  than  once  had  occasion  to  consider 
this  question,  and  I  am  of  opinion,  that  the  rule 
is  this  : — that  where  the  owner  of  property  adds 
mortgages  of  his  own  to  other  mortgages  created  by 
his  ancestor,  and  unites  them  altogether,  and  makes 
himself  personally  liable  for  the  payment  of  the  ag- 
gregate sum,  the  whole  mortgage  debt  then  becomes 
his  debt,  and  if,  by  his  will,  he  directs  his  debts  to  be 
paid,  the  consolidated  mortgage  must  be  considered  as 
one  of  them.  I  think  it  desirable  to  avoid  making  any 
fine  distinction  on  the  subject,  which  I  should  be  doing 
if  I  were  to  concur  in  the  argument  addressed  to  me, 

and 
(a)  See  Barkam  ▼.  The  Earl  of  Tkanet,  3  MyL  ^  K.  607. 
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and  separate  the  whole  debt  into  different  portions,  and 

thus  hold  that  of  this  20,000/.  part  was  the  testator's 

debt,  but  the  remainder  not,  when  he  has  added  them  «. 

together,  making  one  charge  of  20,000/.,  and  has  made      Momyii. 

himself  personally  liable  by  a  covenant  to  pay  the  whole. 

I  am  of  opinion,  therefore,  in  the  first  place,  that  the 
legacies  are  cumulative;  and,  in  the  second,  that  the 
personal  estate  must  be  applied  in  the  first  instance, 
BO  far  as  it  extends,  in  payment  of  the  debts,  and  that 
it  must  be  applied  in  payment  of  all  the  debts  of  the 
testator,  including  those  which  he  has  made  himself 
liable  to  pay. 

Note.— &«  17  4*  18  Virt.  c.  113;  Swftintnn  v.  Swainson,  6  De  O, 
M.  ^  G.  648;  Hood  v.  Hood,  26  L.  J.  (N.  S.)  Ch.  616. 


PHILLIPS  V.  BRYDON. 


Jufy  9,  10. 


the  "iDtereft" 


T>Y  a  voluntary  settlement,  dated  in  February,  1848,  A  power  to 

-*^     Miss  Brydon  assigned  a  sum  of  650/.  to  two  Irus-  »•  interest'*  of  a 

tees,  upon  trust  to  invest,  and  pay  the  "  interest,  divi-  ^"Jjf^)|je**t{,e 

dends  and  annual  produce  of  the  trust  moneys*'  to  her  appointment  of 

for  life,  for  her  separate  use ;  and  after  her  decease  "  to  Jjo^vrfthatand- 

pav  and  apply  the  interesL  dividends  or  annual  proceeds''  >ng  subsequent 
^    .  n  ^i-/M  ■         1  •!  i.      powers  over 

of  the  sum  of  ooO/.,  or  other  the  said  trust  moneys  for  and  limita- 

the  time  being,  in  such  manner  and  to  such  uses,  intents  ^'®J  f/'^J. 

and  purposes  as  she  by  her  will  should  appoint;  ''And  moneys'*  and 

ID  default  of  any  such  direction  or  appointment,  and  so 

far  as  any  such  might  not  extend,  and  subject  thereto, 

then  in  trust  to  pay,  assign  and  transfer  the  said  trust 

moneys  and  premises,  and  the  securities  whereon  the 

same  might  at  the  time  be  invested,  and  all  interest, 

dividends  and    annual   produce    thereof,''    unto    and 

amongst 
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1868.  i^mpng^t  ber  children,  as  she  by  de^d  or  will  should 
appointj  and  in  default  of  such  appointment,  thea 
amongst  all  her  children  equally.  And  in  case  there 
should  be  none  living  at  her  decease,  then  upon  trust 
**  to  transfer  and  assign  the  said  irust  moneys  to  such 
person*'  as  Miss  Brydon  should  by  will  appoint^  and 
in  default,  to  such  persons  as  would  have  been  entitled 
to  the  same  in  case  the  said  Miss  Brydon  had  died 
without  having  been  married  and  intestate. 

In  January^  1840,  Miss  Brydon  married  the  Plaiatiff 
Mr.  Phillips.  She  died  in  Aprilf  1857,  Leaving  issue 
one  child  only,  who  was  born  shortly  before  her  death. 

By  her  will,  dated'  in  April,  1856,  she  directed  and 
appointed  that,  after  her  decease,  the  trustees  **  should 
pay  and  apply  the  interest,  dividends  and  annual  pro- 
ceeds of  the  660Z.,  or  other  the  said  trust  moneys  for  the 
time  being,  unto  the  Plaintiff  during  i/te  term  of  his 
natural  life,  for  his  absolute  use  and  benefit.*'  And  she 
further  directed  and  appointed,  that  from  and  imme- 
diately after  her  decease,  the  trustees  **  should  transfer 
and  assign  the  650/.,  or  other  the  trust  moneys  and 
premises,  and  the  securities  whereon  the  same  might 
be  invested,  and  all  interest,  dividends  and  annual  pro- 
duce thereof,  unto  the  Plaintiff /or  his  absolute  use 
and  benefit 

Doubts  having  been  entertained  as  to  the  effect  of 
this  appointment,  this  suit  was  instituted  by  Mr.  Phil- 
lips, praying  that  the  rights  and  interests  of  himself  and 
the  child  might  be  declared. 

Mr.  F.  T.  While,  for  the  Plaintiff,  argued,  that  the 
unlimited  power  to  appoint  dividends  w^s  a  power  to 

appoint 
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.appoint  tb^  capital ;  Haig  v.  Stoiney  (a).   Be  also  cited        I869. 
Samuda  v.  Lomada  (i). 

Mr.  Cory^  contrit,  argued  that  the  settlement  made  a 
marked  distinction  between  income  and  capital,  and 
that  there  were  two  powers  affecting  them  separately, 
the  first  giving  a  limited  power  over  the  dividends,  and 
the  second  a  power,  only  to  arise  in  default  of  children, 
over  the  capital.  That  it  was  impossible  to  conceive 
that  two  unlimited  powers  should  be  given  by  the  same 
instrument^  for  the  second  would  be  mere  surplusage. 
He  insisted,  that  as  the  second  power  bad  never  arisen, 
the  Plaintiff  took  for  life  only. 

Mr.  Cole  for  the  trustees. 

Mr.  F.  White  in  reply. 

The  Mastbr  of  the  Rolls. 

The  question  is,  whether  the  power  to  appoint  the 
dividends  of  a  sum  of  650/.  is,  in  fact,  a  power  to  ap- 
point the  capital  of  the  trust  fund.  Looking  at  the 
first  power  itself,  what  limit  is  there  as  to  appointing 
the  dividends  ?  This  lady  is  authorized  to  appoint  the 
dividends  and  annual  proceeds  of  the  650/.  **  in  such 
manner  and  to  such  uses,  intents  and  purposes"  as  she 
may  think  fit.  Why,  then,  should  I  limit  the  power 
of  appointing  the  dividends  to  the  life  of  the  appointee  ? 
Why  might  she  not  appoint  them  for  any  number  of 
lives,  or  in  perpetuity?  and  if  so,  she  may  appoint  the 
capital  It  appears  to  me,  that  the  power  by  itself  is 
unlimited. 

Then  is  it  cut  down  by  what  follows  in  the  deed  ? 

In 
(a)  \Sim,iSt.  487.  (6)  7  Bwv.  243. 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY. 

In  default  of  appointment,  the  "  trust  money,  and  the 
interest,  dividends  and  annual  produce/'  are  given  to 
the  children  as  she  shall  appoint,  and  in  default  equally. 
There  is  nothing  in  this  inconsistent  with  a  previous 
general  power  of  appointment;  for  the  second  power 
always  assumes,  that  there  has  been  no  previous  ab- 
solute appointment 

Then  comes  the  clause  which  creates  the  difficulty, 
which  is  the  direction,  that  if  no  children  should 
be  living  at  her  death,  then  "  the  trust  moneys"  are  to 
be  transferred  to  such  person  as  Mrs.  Phillips  should 
by  will  appoint.  Mr.  Cari/  asks,  what  possible  object 
could  there  be  for  giving  Mrs.  Phillips  a  general  power 
of  appointing  the  whole  fund  by  will,  and  after  inter- 
mediate limitations,  to  give  her  a  second  power  to 
appoint  the  capital  by  will?  From  thence  he  argues, 
that  the  first  power  must  apply  to  the  dividends  only, 
and  the  second  to  the  capital,  for  otherwise  the  second 
would  be  mere  surplusage. 

I  think,  however,  that  this  is  not  sufficient  to  control 
what  goes  before,  and  that  if  it  were  so  intended,  it 
ought  to  have  been  expressed  in  more  distinct  terms. 
I  am,  therefore,  of  opinion,  that  I  cannot  cut  down  the 
first- mentioned  power. 

By  her  will  she  appoints  the  dividends  to  her  hus- 
band for  life,  and  afterwards  directs  the  trust  moneys  to 
be  transferred  and  assigned  to  him  for  his  absolute  use. 
She,  no  doubt,  was  informed,  that  there  was  a  doubt 
whether  the  first  power  did  authorize  her  to  appoint 
the  capital,  and  therefore  she  executed  the  two  powers 
by  her  will,  intending  to  give  everything  she  could  to 
her  husband,  so  that  if  one  failed  the  other  might 
operate. 

I  am 
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I  am  of  opinion,  that  a  declaration  must  be  made, 
that  the  will  is  a  good  appointment  in  favor  of  the 
Plaintiff  absolutely. 


GOWER  V.  TOWERS. 


July  27. 

THE  testator  by  his  will,  among  other  bequests,  gave  Two  bequests 
«.  ,,  were  maide  to 

as  follows:—  the  same  per- 

son in  succes- 
'^  I  next  give  and  bequeath  to  Miss  Jane  Longueville  sive  sentences, 

Anttf  my  dear  wife's  sister,  the  interest  of  all  that  sum  i^^j."\he^ 

of  money  which   I   came  into  at  the  death  of  John  words "  for 

Williams,  esquire,   now  standing   and    being    in   the  added.    Held, 

Three  per  Cents.  Reduced  Annuities,  amounting  to  the  *!>».'  ^^^  l^V?**; 

'^  .       tation  applied 

sum  of  2,643/.  and  a  fraction   And  I  also  give  to  Miss  to  the  second 

Jane  Longueville  Antt  the  interest  of  all  that  half  of  g^j^^e^iJ^^^ 

my  dear  wife's  property,  should  I  be  the  longest  liver,  tee  took  the 

which,  according  to  the  settlement  made  on  my  mar-  iJJ^y,  ^ 

riage,  will  come  to  me  by  right  of  that  deed,  for  and 

during  the  term  of  her  natural  life,  for  her  own  and 

separate  use  and  control,  notwithstanding  she  may  be 

married,  and  her  receipt  to  be  a  good  and  sufficient 

discharge,  notwithstanding  her  coverture." 

The   question   was,   whether    Miss   Antt  took    the 
2,643/.  for  life  or  absolutely. 

The  word  "  And"  commenced  with  a  capital  letter  in 
the  probate. 

Mr.  FolUtt  and  Mr.  Elderton,  for  the  Plaintiff. 

Mr.  Selwyn,  Mr.  Nugent,  Mr.  Hoare,  Mr.  Lloyd, 
VOL.  XXVI.  G  Mr. 
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Mr.  JFitzhurgh,  Mr.  Teed^  Mr.  Hallett,  Mr.  E.  Smith 
and  Mn  FooJb,  for  the  Defendants,  contended,  that 
she  took  a  life  interest  They  cited  RicAards  r. 
Baker  {a)  I  Rowlings  v.  Jennings  (fi);  Blann  v.  BeU{c). 

Mr.  W.  H.  Clarke,  for  the  representatives  of  Miss 
Antt^  was  not  called  on. 

The  Master  of  the  Rolls. 

I  am  of  opinion,  on  this  will,  that  Miss  Antt  took  an 
absolute  interest  in  the  2,643f.  It  is  a  separate  and 
distinct  gift  from  the  one  which  follows* 

If  the  sentence  had  run  thus:--'' I  give  to  Miss 
Antt  the  2,643/.,  and  also  the  mterest  of  my  wife's 
property,  for  life,"  then  there  would  have  been  no  doubt 
whatever  that  the  words  ''for  life"  would  have  had 
the  effect  of  governing  the  whole  sentence;  but  here 
the  testator  makes  two  separate  and  distinct  gifts.  "  I 
give"  2,6432.,  "and  I  also  give"  half  my  wife's  property. 
Besides  this,  the  second  bequest  is  given  for  her  separata 
use,  which  restriction,  according  to  plain  and  gram- 
matical construction,  does  not  apply  to  the  first  legacy. 

I  am  of  opinion,  she  took  an  absolute  interest  in  the 
first  fund. 

(a)  S  Atk.  821.  (c)  2  De  G.,  M.  ^  G.  775. 

(6)  13  Vet.  39. 
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1858. 


GWYER  V.  PETERSON. 
PETERSON  V.  PETERSON. 

July  2%. 

TN  the  first  suit,  instituted  by  one  of  the  next  of  The  common 

•*-     kin  against  the  administrator^  a  common  decree  decree^haviM 

for  accounts  had  been  made  in  January.  1868.  ^^^,  «?^«  *«* 

a  suit  by  one 
of  the  next  of 

The  second  suit  was  instituted  by  another  of  the  next  ^""'  •  ••cond 

^  suit  waa  m- 

of  kin  against  the  administrator  in  Juhff  1858,  asking  stituted,  she 

udditional  relief.  "/SShS"'' 

next  of  kin, 

Mr.  Fottett  and  Mr.  Rowcliffe  now  moved  to  stay  al^n  J  relief. 

the  proceedings  in  the  second  suit  '^^^^ 

second  suit,  on 

Mr.  Se%n  and  Mr.  C.  Locock  Webb,  for  the  PlaintiflF  S^h^'StTn- 

in  the  second  suit  dertaklng  not 

to  object  to 
any  Additions 
The  claims  in  this  suit  are  more  extensive  than  in  the  <o  ^^«  decree 

other,  and  the  relief  sought  cannot  be  obtained  under  j^sge  in 
the  common  decree.    The  second  bill  alleges  that  the  ^^JJ|*J57  ^ 
administrator  is  indebted  as  the  agent  of  the  testatrix,  reasonable, 
that  he  has  embarked  the  assets  in  trade,  and  is  ac- 
countable for  the  profits,  and  that  he  has  bought  real 
estate  with  the  assets,  thas  entitling  the  parties  either 
to  adopt  or  repudiate  the  transaction ;  he  id  also  sought 
to  be  charged  with  an  occupation  rent 


The  Mastbb  of  the  RoijLS. 

If  the  Defendant  in  the  first  suit  will  undertake  to 
offer  no  opposition  to  any  matters,  not  covered  by  the 
common  decree,  which  the  Judge  in  Chambers  may  think 

o  2  reasonable. 
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GWTER 
O. 

Peterson. 

Pbtersom 
«. 

PSTSESOM. 


reasonable,  being  added  to  the  decree,  I  will  stay  all 
further  proceedings  in  the  second  suit,  and  make  the 
costs  of  that  suit  costs  in  the  first. 


This  being  acceded  to,  the  order  was  made. 


Jul^  26,  31. 

A  wife  ob- 
tained an  order 
for  protection 
under  the 
20  &  21  Fict. 
c.  85,  s.  21 : 
Held,  that  she 
was  entitled  to 
pavment  of 
a  nind  in 
Court  repre- 
senting a 
legacy  be- 

2ueaUied  to 
er. 


In  re  KINGSLEY'S  TRUST. 

fTlHE  testator,  who  died  in  1 855,  bequeathed  a  sum 
^  of  400/.  £3  per  Cent  Reduced  to  Ann  WooUey^ 
wife  of  Edward  WoolUy, 

Mrs.  Woolley  had,  ever  since  the  year  1846,  been 
deserted  by  her  husband  without  any  reasonable  cause, 
and  such  desertion  had  continued  to  the  present  time, 
he  having  been  last  heard  of  in  the  year  1855  as  then 
living  in  New  South  Wales. 

On  the  10th  of  April,  1858,  Mrs.  Woolley,  having 
heard  nothing  whatever  subsequently  from  her  husband, 
obtained  an  order,  under  the  hands  and  seal  of  three 
of  her  Majesty's  Justices  of  the  peace  for  the  county  of 
Somerset,  in  petty  sessions,  in  pursuance  of  the  20  &  21 
Vict.  c.  85,  B.  21,  protecting  all  and  every  the  earnings 
atid  property  of  Mrs.  Woolley  acquired  since  the  said 
year  1845  (being  the  commencement  of  such  desertion), 
from  her  said  husband  and  all  creditors  and  persons 
claiming  under  him,  and  further  directing,  that  all  such 
earnings  and  property  should  belong  to  her  as  if  she 
were  a  feme  sole,  which  order  was  within  ten  days 
duly  entered  with  the  registrar  of  the  county  court  of 
Somersetshire. 

The 
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The  act  is  as  follows :— Sect.  21.  ''  A  wife  deserted  1858. 
by  her  husband  may,  at  any  time  after  such  desertion^  ^-^v-^^ 
if  resident  within  the  metropolitan  district,  ^PP'y  ^o  ^  KiNogLEv'i 
police  magistrate,  or,  if  resident  in  the  country,  to  jus-  Teubt. 
tices  in  petty  sessions,  or  in  either  case  to  the  court,  for 
an  order  to  protect  any  money  or  property  she  may 
acquire  by  her  own  lawful  industry  and  property  which 
she  may  become  possessed  of  after  such  desertion,  against 
her  husband,  or  his  creditors,  or  any  person  claiming 
under  him  ;  and  such  magistrate  or  justices  or  court,  if 
satisfied  of  the  fact  of  such  desertioUj^  and  that  the  same 
was  without  reasonable  cause,  and  that  the  wife  is 
maintaining  herself  by  her  own  industry  or  property, 
may  make  and  give  to  the  wife  an  order  protecting  her 
earnings  and  property  acquired  since  the  commence- 
ment of  such  desertion,  from  her  husband  and  all 
creditors  and  persons  claiming  under  him,  and  such 
earnings  and  property  shall  belong  to  the  wife  as  if  she 
were  B,feme  sole,''  &c.  &c.  The  same  section  proceeds : — ^ 
*'  If  any  such  order  of  protection  be  made,  the  wife  shall, 
during  the  continuance  thereof,  be  and  be  deemed 
to  have  been,  during  such  desertion  of  her,  in  the  like 
position  in  all  respects,  with  regard  to  property  and 
contracts  and  suing  and  being  sued,  as  she  would  be 
under  this  act,  if  she  obtained  a  decree  of  judicial 
separation." 

Sect  26.  **  In  every  case  of  a  judicial  separation  the 
wife  shall,  from  the  date  of  the  sentence  and  whilst  the 
separation  shall  continue,  be  considered  as  a  feme  sole, 
with  respect  to  property  of  every  description  which  she 
may  acquire,  or  which  may  come  to  or  devolve  upon 
her ;  and  such  property  may  be  disposed  of  by  her  in 
all  respects  as  a /erne  sole,  and  on  her  decease  the  same 
shall,  in  case  she  shall  die  intestate,  go  as  the  same 

would 
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1858.       would  have  gone  if  her  husband  had  been  then  dead  ; 

^•^"^'^      provided,  that  if  any  such  wife  should  again  cohabit  with 

Kihoslby's    ^^^  husband,  all  such  property  as  she  may  be  entitled 

Teust.       to  when  such  cohabitation  shall  take  place  shall  be  held 

to  her  separate  use,  subject,  however,  to  any  agreement 

in  writing  made  between  herself  and  her  husband  whilst 

separate." 

After  obtaining  the  order,  Mrs.  WooUey  applied  to 
the  executors  for  her  legacy,  but  they,  for  their  own 
protection,  paid  it  into  Court  under  the  Trustee  Act, 

There  was  issue  of  the  marriage  one  child  only,  Ann 
WooUey,  who  was  sixteen  years  of  age, 

Mrs.  WooUey  now  presented  a  petition,  praying,  that, 
after  payment  of  the  costs,  the  residue  of  the  fund  in 
Court  (4142. 16#.  Id.  £3  per  Cent  Reduced)  might  be 
transferred  and  paid  to  her,  in  the  absence  of  and  with- 
out the  concurrence  of  her  husband,  as  if  she  were  a 
feme  sole;  or  if  this  Court  should  deem  it  right,  thea 
that  a  suitable  part  only  might  be  paid  to  her;  or  thai 
the  fund,  or  a  sufficient  part  thereof,  might  be  settled 
on  her  for  her  separate  use,  with  remainder  to  Ann 
WooUey,  her  only  child. 

Mr.  T.  jB.  Saunders,  in  support  of  the  petition. 

The  Master  of  the  Rolls  said,  that  all  he  could 
do  would  be  to  order  the  fund  to  be  settled. 


Jtf/^Sl.  Mr.  FoUett  and  Mr.   T.  B.  Saunders  again  men- 

tioned the  case  to  the  Court,  and  referred  to  the  terms 
of  the  act,  by  which  she  was  to  be  considered  a,  feme 

soU 
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sok  with  respect   to  property  of  every  description.       1868. 
They  cited  DunJOey  v.  l>im*fcy(a);  In  re  Wrighe$     ^--n^^ 

Trusts  (b).  KmatLBT'i 

Trust. 

Mr.  Butler,  for  the  execotors,  cited  Davison    v. 
Mason  (c). 


TAi  Mastbb  of  the  RollSi  on  considering  the 
terms  of  the  act|  made  an  order  for  payment  of  the  fund 
to  the  Petitionen 

(a)  4  Be  G.  4  5m.  570;  2         (6)  15  Beav.  d67. 
Ih  O.,  M.  i  O.  390.  (o)  18  Beso.  540. 


Nots.^See  Baihe  v.  IT^  Bank  oflmland,  4  Koy  4-  J.  564 ;  21 
4  22  Ficl.  c.  108|  t.  7;  and  Cooft  r.  FuUer.poit,  p.  99. 


o 


iie  GREGSON. 

Jufy  31. 

N  the  marriage  of  Mr«  and  Mrs.  ^ai»  in  ISS?,  Solicitors  em- 
Messrs.  Oreffson^  the  solicitors  of  Mr.  Evans,  Ewlwid^  * 
were   employed   by  him  to  prepare  the  settlements  prepaw*mar- 
They  accordingly  did  so,  and  it  was  executed  by  all  ment,  Helduoi 
parties.    Their  costs  amounted  to  46f.  14*.  lOrf.    These  ^^"J^j*^)^!^^ 
costs  still  remained  unpaid^  and   Messrs.  Oregson  re^  trustees  antil 
tained  the  settlement  in  their  possession.  ^^^  ^^ 

Part  of  the  settled  property  consisted  of  a  house 
subject  to  a  mortage  for  300/.  After  the  marriage^ 
the  mortgagees^  under  a  power  of  sale,  sold  the  pro^ 
pertyi  and  after  deducting  the  amount  due  to  them^ 
there  remained  a  balance  ot  160Z.  They  were  willing 
to  hand  this  balance  over  to  the  trustees  of  the  settle^ 
menty  upon  being  satisfied  of  their  right  to  receive  it) 

and 
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and  they,  for  this  purpose,  required  the  trustees  to  pro- 
duce the  indenture  of  settlement  for  their  inspection. 

Messrs.  Oregson  refused  to  produce  the  settlementy 
until  they  had  been  paid  their  bill  of  costs  for  preparing 
it 

The  trustees  presented  the  present  petition,  insisting, 
that  the  solicitors  had  no  lien  on  the  settlement  as 
against  them,  and  praying,  that  Messrs.  Oregtan 
might  be  ordered  to  deliver  it  up  to  them,  or  at  all 
events,  to  produce  it  for  inspection,  at  such  times  as 
should  be  reasonable,  for  the  purpose  of  enabling  them 
to  receive  the  160/.  from  the  mortgagees,  and  execute 
the  trusts  of  the  settlement.  But  if  this  Court  should 
be  of  opinion,  that  the  Petitioners  ought  to  pay  the 
45/.  14«.  lO^f.,  then,  that  if  necessary,  the  bill  of  costs 
might  be  taxed,  and  that  the  Petitioners  might  be 
allowed  to  pay  the  same  out  of  the  1 60/. 

Mr.  R.  Palmer  and  Mr.  Hoare^  in  support  of  the 
Petition.  The  solicitors  were  never  employed  by  the 
trustees  and  have  no  claim  against  them  for  costs,  they 
have,  therefore,  no  lien  as  against  them.  Upon  the 
execution  of  the  settlement,  new  rights  and  interests 
arose  in  favor  of  third  parties,  which  the  solicitors 
are  bound  to  regard,  irrespective  of  their  claims  against 
Mr.  Evans.  Their  client,  Mr.  Evans,  would  be  bound 
to  produce  it,  and  they,  who  are  merely  his  agents,  are 
under  the  same  obligation.  It  is  quite  settled  by  au- 
thority, that  the  lien  of  a  solicitor  against  his  client  is 
always  subject  to  the  rights  of  third  parties,  and  the 
solicitors  who  prepared  this  instrument  cannot  be  per- 
mitted to  obstruct  the  trustees  in  the  performance  of 
their  duties  under  it,  and  thus  involve  them  in  serious 

responsibilities. 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY. 

respoDsibilities.  They  cited  Petty  v.  Wathen  (a)  ;  Fur^ 
long  V.  Howard  (b);  HaU  y.  Lover  {e)\  CaUaw  r. 
Howie  {d) ;  Hope  v.  LiddeU  (e) ;  Brauington  v. 
Brasnngton  (/). 

Mr.  Selwyn  and  Mr.  J.  Sidney  Smith,  for  the  Re- 
spondents^  were  not  heard. 

The  Mastbr  of  the  Roli^. 

I  cannot  make  the  order  for  production,  and  I  think 
that  some  of  the  cases  cited  are  rather  against  than  in 
favor  of  the  Applicants. 

These  trustees  claim  under  the  settlor,  against  whom 
the  solicitors  are  entitled  to  a  lien  for  their  costs.  They 
are  not  bound  to  produce  the  deed  to  their  client,  or  to 
any  other  persons  claiming  under  him,  until  they  have 
been  paid  their  costs. 

The  only  order  I  can  make  is  this : — On  the  trustees 
undertaking  to  pay  the  solicitors  the  costs  of  preparing 
the  settlement,  out  of  the  moneys  to  be  received,  let  the 
settlement  be  produced,  and,  on  full  payment  of  such 
costs,  let  the  solicitors  deliver  over  the  settlement  to  the 
trustees. 


(a)  1  De  G.,  Af.  ^  G.  16.  (e)  20  Beav.  438;  7  De  O., 

(6)  2Sch,!^  Lef.  115.  M.  Sf  G.  831. 

'      1  Hare,  671.  (/)  1  Skn.  4  St.  455. 
'  DeG.l^Sm.  531. 


(0  1 


Re  GRKoaoN. 
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PIGOTT  t;.  WILDER. 

July  2^. 

il.de^  ^IR  FRANCIS  J.  WILDER,  by  his  will  dated 
^^ildreaof  iQ  1821,  devised  his  real  estates  to  trustees  upoa 

R,  in  like  ij^^f^  f^^  i^jg  ^jf^  f^f  ]if^  |^q j  ^^q  ^  g^]]  ^i  j  invest  the 
manner  ai 

they  were  en-  proceeds,  and  hold  it  upon  the  following  trusts : — 
titled  under 

B.  (deceased):  '^  Upon  trust  to  pay,  transfer  or  assign  the  same  unto 
^f  ti^**  the  ^^^  between  all  and  every  such  of  my  children  by  my 
will  and  codi-  taid  wife  as,  being  a  son  or  sons,  shall  have  attained  or 
^  together  of  g^^ji  jj^^  ^^  ^^^^^  ^j^^  ^^  ^f  twenty-flve  years,  or, 

A  fiiuher,      being  a  daughter  or  daughters,  shall  respectively  have 
^IdrenT^e^     attained  or  shall  live  to  attain  the  age  of  twenty-one 

Tieed  hii  ea-  years,  as  aforesaid,  equally  to  be  divided  between  or 
tate  to  SIX  of  .         ^. .         *    ,  ^     ,  .    ,  ,., 

them  equally,    amongst  them  (tr  more  than  one),  share  and  share  alike, 

Afterwardf,  ^  tenants  in  common,  and  if  there  shall  be  but  one 
the  wife  I  ' 

father  deTieed  such  child,  then  the  whole  to  such  only  child." 
another  pro- 
perty unto  her 
children,  to  be       He  then  empowered  his  trustees  to  apply  the  income, 

HlwtiiniLr*     in  the  meanwhile,  in  the  maintenance  and  education  of 

with  like  bene-  his  children ;  and  he  directed,  that  if  any  of  the  children 

Mf^r^^  should  assign,  mortgage,  4c.,  their  expectant  shares, 

vinon  for         they  should  forfeit  their  interest  in  favor  of  the  others 

maintenance.        .    . 

and  in  like       <>f  them.    And  he  directed  the  trustees  to  apply  any 

manner,  in  ^  part  of  the  expectant  shares,  not  exceeding  600Z.,  in 

80  far  as  the  placing  out  any  child  in  a  trade  or  business  or  as  a 

property  and  i^^^^S^    portion,  as   to    the    trustees    should    seem 

the  dwrenoe  expedient, 
of tenure 
would  permit, 

childre^were  ^y  ^  ^^^  codicil  to  his  will,  dated  in  1823,  after  re- 
entitled  to  the  citing   that  his   eldest  son  William   had  been  amply 
estate  of  their  .jii»        i                              ii.**            i.i.        T 
father,  under  provided  for,  the  testator  revoked,  m  favor  of  his  other 

IndlilSuitiSM  c*^"^''«°>  ^^^  provision  he  had  made  for  him  by  his  will 
contained  in  By 

his  will :  Heitf, 
that  the  eight  children  participated  in  the  second  devise. 
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By  another  codicil,  dated  in  1824,  after  reciting  that        1868. 
he  bad  settled  4,5002.  on  his  daughter  Elizabeth  on  her 
marriage,  the  testator  revoked,  in  favor  of  the  other 
children,  except  Wittiamf  the  provisions  made  for  her 
by  his  will. 

The  testator  died  in  1824,  and  his  will  was  proved  by 
William  Phillips  and  another  executor.  The  testator 
had  eight  children  by  his  wife,  viz.,  William,  Elizabeth 
and  six  others;  the  sons  all  attained  twenty-five  and 
the  daughters  all  attained  twenty-one. 

After  the  death  of  Sir  Francis  J.  Wilder,  WilHam 
Phillips  (the  father  of  Lady  Wilder),  made  his  will, 
dated  in  1828,  whereby  he  devised  his  windmill  and 
lands  at  West  Thurroch  to  his  daughter  Lady  Wilder 
for  life,  *'  and  after  her  decease,  unto  and  amongst  the 
children  of  the  said  Dame  Frances  Anne  Wilder  and 
their  respective  heirs,  executors,  administrators  and 
assigns  in  equal  shares,  as  tenants  in  common,  and  to 
be  interests  vested  in  them  respectively,  on  or  at  the 
like  ages,  days  and  times,  and  with  the  like  benefit  of 
survivorship  and  accruer  between  them,  and  with  the 
like  provision  for  their  maintenance,  education  and 
advancement,  and  in  like  manner,  in  all  other  respects, 
so  far  as  the  nature  of  the  property  and  the  difference 
of  tenure  will  permit,  as  the  said  children  are  or  shall 
be  entitled  to  the  estate  of  Sir  Francis  Wilder,  their 
late  father,  under  the  dispositions  and  limitations  con- 
tained in  his  will." 

Mr.  Phillips  died  in  1828,  and  the  parties  having 
agreed  to  sell  the  mill  and  lands  at  West  Thttrroch,  a 
question  arose  as  to4he  proper  construction  of  the  will 
of  Mr.  Phillips.  The  parties  now  submitted  the  ques- 
tion for  the  opinion  of  the  Court  upon  a  special  case* 
The  question  was  stated  in  the  following  terms : — 

"Whether,  according  to  the  true  constroction  of  the 

will 
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1858.  will  of  WUUam  Phillips,  the  mill  and  lands  at  West 
Thurrock  became  divisible  amongst  the  eight  children 
of  Lady  Wilder,  or  the  parties  claiming  under  themy 
respectively,  in  equal  shares;  and  whether,  therefore, 
the  money  arising  from  the  sale  thereof  is  now  divisible 
amongst  the  eight  children  or  the  parties  claiming  under 
them,  respectively,  or  whether  the  mill  and  lands  became 
divisible  amongst  the  children  of  the  said  Dame  Frances 
Anne  Wilder  (exclusive  of  William  and  Elizabeth)^  in 
equal  shares,  and  whether,  therefore,  the  said  money  is 
now  divisible  amongst  the  six  children  or  the  parties 
claiming  under  them,  respectively,  or  to  whom  and  in 
what  shares  such  money  is  now  payable.'* 

Mr.  Jessel,  for  the  PlaintiflFs.  First,  the  word  "  will" 
means  the  whole  testamentary  instruments  including 
the  codicils  (a). 

[The  Master  of  the  Rolls :  That  is  my  opinion;  I 
must  take  the  whole  together  to  be  the  will  of  the  tes- 
tator.] 

Secondly,  the  class  to  take  under  the  will  of  Mr. 
Phillips  is  the  same  as  that  entitled  under  the  will  and 
codicils  of  Sir  Francis  Wilder,  for  how  can  the  vesting, 
the  benefit  of  survivorship,  the  right  to  maintenance, 
&c.  apply  to  children  who  take  nothing  under  the  will 
referred  to  ?  They  are  to  take  "  in  like  manner,  and  in 
all  other  respects"  as  under  the  limitations  of  their 
father's  will;  to  include  persons  who  are  not  takers 
under  the  father's  will  would  be  to  give  it  in  a  manner 
and  to  a  class  very  different  from  those  pointed  out  by 
the  first  testator's  will.  It  is  impossible  that  the  six 
can  take  in  the  same  manner,  if  two  other  persons  are 
admitted  to  participate  in  the  devise. 

The 

(a)  See  Gordon  ▼.  Lord  Reay,  5  ^m.  274;  Crothk  v.  Macdoual,  4 
Vet.  610. 
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The  fund  is  iberefore  divisible  into  sixths,  and  Wil" 
Bam  and  Elizabeth  are  excluded.  He  cited  and  com- 
mented on  the  following  cases: — Doughty  v.  Salt^ 
welUja);  Longdon  ▼.  Simsonih);  Ross  v.  Ilats{e); 
Milsom  V.  Awdry  (rf) ;  8hawe  v.  Cunliffe  (e) ;  Daviet  y. 
Haphinsif). 


93 


1868. 


Mr.  Bristawe,  in  the  same  interest  The  maintenance 
and  advancement  clauses  cannot  apply  to  persons  who 
under  their  father's  will  take  nothing. 

Mr.  Bird,  for  the  Defendants,  was -not  heard. 


T/ie  Master  of  the  Rolls. 

I  am  of  opinion,  on  this  will,  that  all  the  children  take, 
and  that  the  fund  is  divisible  into  eighths.  There  is  no 
inflexible  rule  on  the  subject,  and  the  question  really  is, 
what  did  the  testator  intend?  In  all  cases  of  this  de- 
scription, you  must  first  ascertain  what  is  the  class  in- 
tended to  take ;  and,  secondly,  what  are  the  limitations 
afiecting  the  persons  who  take.  There  can  be  no  ques- 
tion, that  express  words  of  reference  may  either  enlarge 
or  restrict  the  class,  as  in  Shawe  v.  Cunliffe  (e),  where 
the  gift  was  to  ''such  children,'^  and  Lord  Commissioner 
Eyre  held  them  to  be  those  previously  mentioned. 


In  the  present  will  the  testator,  in  the  first  place, 
gives  the  property  ''amongst  the  children  of"  Lady 
Wilder.  That,  primd  facie,  means  all  the  children. 
Then,  how  are  they  to  take  ''  in  equal  shares  as  tenants 
in  common,"  that  is,  they  are  all  to  take  as  tenants  in 
common,  **  to  be  interests  vested  in  them  respectively  on 

or 


(«)  16  Sim.  640. 
(6)  12  Fef.  295. 
(e)  2  Coll.  269. 


((/)  5  Ves.  465. 

(e)  4  Bro.  C.  C.  143. 

(J)  2  Beav.  276. 
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or  at  the  like  ages,  days  and  times,  and  with  the  like 
benefit  of  sunrivorship  and  accruer  between  thetn,  and 
with  like  provision  for  maintenance,  education  and  ad* 
Tancement,  and  in  like  manner,  in  all  respects,  so  iar 
as  the  nature  of  the  property  and  the  difference  of 
tenure  will  permit,  as  the  said  children  are  or  shall  be 
entitled  to  the  estate  of  Sir  Francis  Wilder^  their  late 
father,  under  the  dispositions  and  limitations  contained 
in  his  will.^ 


They  therefore  take  in  the  same  manner,  reddendo 
singula  singulis* 

The  only  question  is,  whether  the  words, ''  as  the  said 
children,"  cuts  down  the  class  or  refers  to  the  manner 
in  which  they  take;  and  I  am  of  opinion,  that  they 
do  not  refer  to  the  shares  or  to  the  class;  but,  these 
being  ascertained,  that  they  have  reference  to  the  mode 
of  vesting,  &c.,  in  which  the  six  take  under  the  will 
of  their  fiither. 

It  is  to  be  observed,  that  it  is  not  ''  in  like  manner" 
as  the  said  children  under  their  father's  will  are  entitled, 
but  *^  in  like  manner  in  all  other  respects,  so  far  as  the 
nature  of  the  property  and  the  difference  of  tenure  will 
permit."  They  are  to  take  equally,  as  tenants  in 
common,  at  the  like  ages,  their  interests  to  vest  at  the 
like  times,  with  like  survivorship,  accruer  and  provisions 
for  maintenance,  education  and  advancement,  and  so  far 
as  the  nature  of  the  property  will  permit  in  like  manner 
as  the  children  take  under  the  will  of  their  father. 

I  am  of  opinion,  that  the  words  ^'  as  the  said  children" 
apply  to  the  manner  in  which  they  are  to  take  and  not 
to  the  class  to  take,  consequently  the  fund  is  divisible 
into  eighths. 
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ELSEY  V.  COX. 

diarekie. 
TN  1864,  Mr.  Samuel  Adams  (a  banker)  executed  a  On  tetdoff 
-*■    Tolantary  settlemeDt,  whereby  he  conveyed  real  S^^Jtrte^*"** 
estates  to  two  trustees,  on  trust  for  his  wife  for  her  ment,  made  by 
separate  use  for  life,  and  afterwards  on  trust  for  his  iotolvent,  in 

children  and  issue.  ^7?^  ^^}^ 

wife  and  an 

infant  child, 
The  settlor's  asseU  were  at  the  time  insufficient  to  ^^t^^*^ 
pay  his  liabilities,  and,  in  1856,  he  was  declared  bank-  the  tnuteet 
rapt     His   assignees   instituted   this   suit  against  the  He(i)*tbit  the 
bankrupt,  his  wife,  his  only  child  (an   iniant  of  tea  ^^|?l^^ 
years)  and  the  trustees,  to  obtain  a  declaration  that  the  to  make  the 
settlement  was  fraudulent  and   void   as  against  the  ^JJ'^JJ^*'**' 
creditors,  and  to  have  it  cancelled. 

Mr.  R.  Palmer  and  Mr.  Hardy  for  the  Plaintiffs, 
cited  Toumeend  v.  Westacoti  (a). 

Mr.  FoUett  and  Mr.  Giffardf  for  the  trustees,  asked 
for  their  costs. 

Mr.  Itenshawe,  for  the  infant  Defendant,  asked  for 
her  costs  of  the  suit,  on  the  ground  that  she  had  not 
been  a  party  to  the  deed  or  to  any  fraud,  that  she 
had  taken  no  part  in  the  suit,  to  which  she  was  a 
necessary  party.  De  said  that,  under  similar  circum- 
stances. Lord  CroMWcrth  had  given  all  parties,  other 
than  the  settlor,  their  costs,  in  the  case  of  Ooldsmith  v. 
RusseU  (&). 

The 

(a)  2  Bow.  340;  4  Be(i«.58.  (ft)  5  De  G.,  M.  Sf  G.  556. 
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The  Mastbr  of  the  Rolls,  held  that  the  deed 
could  not  stand,  and  as  to  the  costs,  he  said  that  the 
Defendants  who  asked  for  their  costs  took  under  a 
person  who  had  committed  a  fraud,  and  that  the 
utmost  the  Court  could  do,  was  to  say,  that  they 
were  not  to  pay  costs. 


LLOYD  V.  LLOYD. 

July  31. 
Power  toap-    rilHE  testator  gave  a  moiety  of  some  trust  funds,  in 
Sren,  "with  *'"^^  ^^^  ^^^  daughter  Sophia  Barclay  for  life, 

such  directions  and  after  her  decease,  he  directed,  that  the  trust  funds 

or  regulatiooi 

for  mainte-       *'  should  be  and  remain  in  trust  for  the  benefit  of  all 

nance,  «^»-  or  any  one  or  more  of  the  children,  grandchildren  or 
yancement  at  other  issue  of  his  daughter  Sophia  (such  grandchildren 
•hould"ap-*'  ^^  other  issue  to  be  born  in  her  lifetime),  for  such' 
point."  The  interest  or  interests,  and  in  such  parts,  shares  or  pro- 
pointed  the  portions,   and   subject  to  such  conditions,  restrictions 

income  to  the    ^nd  limitations  in  favor  of  any  other  or  others  of  the 

children  s  '' 

father  until  the  children,  grandchildren  and  other  issue,  and  with  such 

^nei^wentv-  ^*^^^'*^'**  ^  regulations  for  maintenance,  education  and 

one,  "  in  or      advancement,  and  to  be  transferred  or  assigned  at  such 

maintenance     *g^  ^^  ^©s,  either  absolutely  or  upon  such  contingencies 

*"*^,r^!J^^7 .  *8  his  daughter  Sophia  should  appoint;  and  in  default 
tion    of  all  her  ,  *        ■■  •  *        *'i% 

children:  of  appomtment,  m  trust  for  all  and  every  the  children 

Hf/£/,  that  the  of  his  daughter  Sophia  living  at  his  decease,  or  bom 

appomtment  ®  ^  ^  t^      ,  .    ,. 

was  invalid,      afterwards,  who,  being  a  son  or  sons,  should  live  to 

attain  the  age  of  twenty-one  years,  or,  being  a  daughter 
or  daughters,  should  live  to  attain  that  age,  or  be  mar- 
ried with  the  consent  of  the  trustees." 

Sophia  Barclay  had  five  children.     By  her  will,  she 
appointed  the  trust  moneys,  *'  upon  trust  to  pay  the 

dividends. 
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dividends,  interests  and  income  thereoF,  as  the  same  1868. 
should  become  due,  until  her  youngest  child  who 
should  arrive  at  the  age  of  twenty-one  years  should 
have  attained  that  age,  unto  her  said  husband  Hugh 
Sarclayj  in  case  he  should  so  long  live,  in  or  towards 
the  maintenance  and  education  of  all  their  children,  in 
such  manner  and  proportions  as  her  said  husband 
should  think  fit.  And  after  the  decease  of  her 
husband,  in  case  he  should  die  before  her  daughters 
Agnes  Kinnear  and  Florence  should  respectively  attain 
the  age  of  twenty- one  years,  upon  trust  to  pay  the 
dividends  and  income  of  the  said  trust  funds,  until  her 
said  daughters  should  respectively  attain  the  age  of 
twenty-one  years,  unto  her  (the  testatrix's)  brother  Fran- 
cis Lloyd,  or  other  the  administrator  for  the  time  being 
of  that  her  will,  to  be  laid  out  and  expended  by  him 
in  the  maintenance,  education  or  advancement  of  her 
said  daughters  respectively,  in  such  manner  as  he 
should  think  fit,  until  her  said  daughters  should  re- 
spectively attain  the  age  of  twenty-one  years.  And 
when  and  so  soon  as  the  youngest  of  their  (the  said 
testatrix  and  her  husband  Hugh  Barclay)  children 
who  should  arrive  at  the  age  of  twenty-one  years  should 
have  attained  that  age,  in  case  her  husband  should 
live  until  that  period,  or  in  case  he  should  die  before 
that  period  then  immediately  after  his  decease,  if  her 
said  daughters  should  then  have  respectively  attained 
the  age  of  twenty-one  years,  or  as  soon  after  his  decease 
as  her  said  daughters  should  respectively  attain  that 
age,  upon  trust  to  pay,  transfer  and  assign  one  moiety 
of  the  principal  of  the  said  trust  moneys,  stocks,  funds, 
securities  and  accumulations,  together  with  all  interest 
to  become  due  thereon  since  the  last  day  of  payment, 
unto  each  of  her  daughters  Agnes  Kinnear  and  Florence, 
for  her  own  absolute  use  and  benefit,  or  to  her  executors, 
administrators  or  assigns.'  And  in  case  either  of  her 
VOL.  XXVI.  H  said 


Digitized  by  VjOOQIC 


98 


1858. 


CASES  IN  CHANCERY. 

said  daughters  should  die  under  the  age  of  twenty-one 
years,  upon  trust  to  pay,  transfer  and  assign  her  in- 
tended share  of  and  in  the  said  trust  moneys,  funds, 
securities  and  accumulations  unto  such  of  her  (the 
said  testatrix's)  children  as  should  be  then  surviving, 
in  equal  shares  and  proportions. 

The  question  was,  whether  this  was  a  valid  appoint- 
ment of  the  income. 

Mr.  Amphhtt  for  Mr.  Hugh  Barclay  and  his  sons 
in  support  of  the  petition. 

Mr.  R.  Palmer  for  the  two  daughters. 

The  Mastbr  of  the  Rolls,  after  referring  to  the 
case  of  Hammond  v.  Neame  (a),  declared,  that  the 
appointment  of  the  income  to  Mr.  Barclay  for  the 
maintenance  and  education  of  his  childi*en  was  void, 
and  that  such  income  belonged,  as  an  unappointed 
fund,  under  the  testator's  will,  to  such  of  the  children 
as  might  acquire  vested  interests.  And  he  declared 
that  two  children  who  had  attained  twenty-one  were 
each  entitled  to  vested  interests  in  one-fifth  part  of 
such  income,  and  he  ordered  payment  to  them  and  the 
investment  and  accumulation  of  the  other  three-fifths 
until  further  order. 

(a)  1  Swan,  35. 
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COOKE  V.  FULLER.  ^"f^^^- 

Aug.  2. 

TN  1826,  the  Plaintiff  Sophia  Anne  Cooke  married  A  wife  was 

•^     Richard  Cooke.    They  lived  together  about  eight  her  husband. 

months,  when,  in  consequence  of  his  violent  and  im-  ^^JTu'^^v^. 

proper  conduct,  she  returned  to  her  parents.     In  1846,  aueathed  a 

Richard  Cooke  was  convicted  of  bigamy,  and  trans*  separate  use 

ported  for  seven  years.  without  power 

of  anticipa- 
tion, and  the 
Mrs.  Cooke'e  father,  by  his  will,  gave  10,000/.  to  wbeequently 
.  if.  ;      ,./.       ^  obtained  a  pro- 

trustees,  upon  trust  to  invest,  and,  during  the  life  of  tecting  order 

Sophia  Anne  Cooke,  to  pay  and  apply  the  interest,  divi-  20^^2l^Via 
dends,  &c.  Sec,  '*  unto  or  into  the  hands  of  such  person  c  85,  s.  21  : 
or  persons  as  Sophia  Anne  Cooke,  whether  covert  or  ^^  entiSed  to 
sole,  shall,  by  any  writing  under  her  hand  and  seal,  payment 
from  time  to  time,  but  not  in  the  way  of  anticipation  of 
any  annual  payment,  direct  or  appoint,  to  the  intent 
that  the  same  may  be  for  her  sole  and  separate  use, 
and  not  subject  to  the  debts,  control  or  engagements  of 
her  husband ;  and  I  direct  that  the  receipt  or  receipts 
alone  of  Sophia  Anne  Cooke  for  the  interest,  dividends 
or  annual  produce  of  the  said  trust  funds,  or  of  the 
person  or  persons  whom  she  shall  so  appoint,  from  time 
to  time,  to  receive  the  same,  shall,  whether  she  shall  be 
covert  or  sole,  be  an  effectual  discharge  or  effectual 
discharges  for  the  sum  or  sums  therein  mentioned  or 
acknowledged  to  be  received." 

After  her  decease,  the  fund  was  given  upon  such 
trusts,  Sec,  as  she  should  by  deed  or  will  appoint,  and 
in  default,  to  her  next  of  kin.  The  testator  died  in 
1845,  and,  under  a  power  contained  in  the  will,  the 

H  2  trustees 
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trustees  had  paid  one-half  the  fund  to  Mrs.  Cooke;  the 
other  moiety  remained  vested  in  the  trustees. 

In  Mat/y  1858,  Mrs.  Cooke  appointed  the  fund  to  her 
only  child  Sophia  Cooke,  to  whom  she  also  assigned 
her  life  interest  in  the  trust  fund. 

On  the  9th  of  July,  1858,  Mrs.  Cooke  obtained  an 
order  from  a  magistrate,  under  the  20  &  21  Vtct.  c.  85, 
s.  21,  protecting  her  property  from  her  husband  (a). 
On  the  21st  of  July,  1858,  she  made  a  second  ap- 
pointment of  her  life  interest  to  her  daughter.  Mrs. 
and  Miss  Cooke  now  presented  a  petition  for  payment 
of  the  fund  to  Miss  Cooke. 

Mr.  R.  Palmer  for  the  Plaintiff. 

Mr.  Lloyd  and  Mr.  Karslake  for  the  Defendants,  the 
trustees. 

The  Master  of  the  Rolls  said  he  would  look  at  the 
terms  of  the  Act,  and  send  the  proper  order  to  the 
Registrar. 


Aug.  2.  The  Master  of  the  Rolls  sent  the  following  order : — 

^'  I  think  the  Petitioner  is  entitled  to  an  order  according 
to  the  prayer.  The  21st  section  of  the  Act  (20  &  21 
Vict,  c.  85)  seems  to  me  to  be  conclusive  on  the 
subject." 

(a)  Su  iheform,  In  re  Kingtley*t  Trutt,  ante,  p.  84. 
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In  re  THE  MORAVIAN  SOCIETY. 

July  30. 
T>Y  indenture,  dated  in  1853,  certain  real  and  per-  Trustees  of  a 
""^     sonal  estates  were  conveyed  by  Mrs.  Bates  to  diMualifidi^on 
seven  trustees,  as  to  two-fourths  of  the  income,  upon  "departing 
trust  to  apply  and  dispose  of  the  same  for  the  general  Kingdom, 

purposes  of  maintaininor  supportins:  and  advancing:  the  ^^^  ^***^' 
'^  ,,  ^^      ^^  ^  o  ever  cause  or 

missionary  establishments  among   heathen  nations  of  motive,  or 

the  Protestant  Episcopal  Church,  known  by  the  name  JJ^^Yr  ciVcum- 

of  the  Unitas  Fratruniy  or  United  Brethren ;  and  as  to  stances :" 

one-fourth   thereof,  for  or  towards   the   maintenance,  temporary  ab- 

support  and  education  of  the  children  of  ministry  and  •*"<^®  abroad 
.     .  ...  .  .  x>,         ,        ,  ,         ,       -^ ,       ,  was  not  withm 

missionaries  of  the  said  Church,  educated  at  the  school  the  proviso. 

or  schools  and  academy  or  academies  at  Futner^  near 
Leeds,  in  the  county  of  York,  or  for  the  benefit  and 
purposes  of  any  similar  school,  academy  or  establish- 
ments elsewhere  within  the  United  Kingdom  of  Great 
Britain  and  Ireland;  and  as  to  the  remaining  one- 
fourth,  upon  trust  to  pay,  apply  and  dispose  of  the 
same  for  or  towards  the  maintenance  and  support  of 
certain  establishments  appertaining  to  the  said  Church 
for  single  persons,  called  Choir  Houses,  within  the 
United  Kingdom. 

The  deed  provided,  *'  that  if  any  or  either  of  the  trus- 
tees should  depart  the  United  Kingdom,  from  whatever 
cause  or  motive  or  under  whatsoever  circumstances,  every 
trustee  so  departing  the  United  Kingdom  should,  im- 
mediately upon  his  departure,  be  and  be  considered  as 
thereby  discharged  and  disconnected  from  the  trusts 
and  duties  by  the  said  indenture  created  and  imposed; 
and  the  office  of  trustee,  and  all  duties,  trusts  and  con- 
fidences, 
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1858.  iideDces,  powers  and  authorities,  roatters  and  thiugs 
appertaining  thereto,  and  all  and  singular  the  trusts, 
estates  and  hereditaments^  moneys,  stocks,  funds,  secu- 
rities and  premises,  for  the  time  being  subject  to  the 
trusts  aforesaid,  and  all  estate  and  interest  therein, 
should,  immediately  thereon,  be  and  be  considered  as, 
and  should  become,  divested  out  of  or  extinguished  as 
to  him  the  said  trustee  on  departing  the  United  King- 
dom, in  like  manner  and  as  fully  and  absolutely  to  all 
intents  and  purposes  as  if  he  were  dead." 

Two  of  the  trustees  (Mr.  Latrobe  and  Mr.  Red)  had 
both  been  temporarily  absent  from  the  United  Kingdom 
while  trustees. 

This  was  a  petition  for  the  appointment  of  new  trus- 
tees, and  for  vesting  the  trust  property.  The  question 
raised  was,  whether  trustees  who  went  beyond  the  limits 
of  the  United  Kingdom,  for  a  temporary  purpose  only 
and  with  the  intention  of  returning,  became  disqualified 
to  act  as  trustees. 

It  was  stated,  that  the  persons  connected  with  the 
United  Brethren,  who  were  the  most  fit  to  be  appointed 
trustees,  were  those  who  were  most  likely  to  go  on  fre- 
quent visits  to  the  Continent  and  elsewhere,  in  connec- 
tion with  the  interests  of  their  Church. 

Mr.  a.  Palmer  and  Mr.  W.  Morris  in  support  of  the 
petition. 

The  MiiSTER  of  the  Rolls  was  of  opinion,  that  a 
trustee  who  might  be  temporarily  absent  from  this  coun- 
try, without  intending  permanently  to  reside  abroad,  did 
not  "depart  the  United  Kingdom,"  or  vacate  his  trust, 
within  the  meaning  of  the  trust  deed,  and  he  declared 

that 
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that  no  appointmeqt  of  new  trustees  was  necessary  on        1858. 

the  ground  of  such  temporary  departure.  v^vw/ 

In  re 

. The 

Moravian 
Note. — See  the  decisions  on  the  words  *' depart  this  realm"  in  the       Society. 
Bankrupt  Act,  12  4r  13  Viet.  c.  106,  «.  67,  and  Ex  parU  Muirie,  5 
Vet.  576;   Warner  v.  Barber,  Holt,  N.  P.  175;   Windham  ▼.  Fater- 
mm,  ]  SUirlue,  145. 


GROVE  r.  PRICE. 

June  4. 

TN  Jnnef  1819,  on  the  marriage  of  Mr.  and  Mrs.  By  a  marriage 

"^     Hudson^  a  sum  of  300/.,  due  to  her  on  personal  debt*Se*from 

security  and  other  property,  were  assigned  to    Price  ^'  ^  **" 

and  Cowler/j  upon  trust,  "  with  all  convenient  speed,"  a.  and  B., 

to  collect,  get  in  and  invest  the  said  trust  moneys,  in  H^th^** 

their  names,  '^  upon  government  or  real  securities,"  and  convenient 

hold  upon  trust  for  Mrs.  Hudson  for  life,  and  after-  jj^a  i^^* 

wards  for  Mr.  Hudson  for  life,  and  then  for  the  younger  »»  Consols. 

children  of  Mrs.  Hudson  by  a  previous  marriage.  a  half  vean 

B.  took  no 
steps  to  get  in 

The  300/.  referred  to  was  due  to  Mrs.  Hudson,  on  a  the  monw, 
,  ^nd  J.  then 

promissory  note,  from  Prtce,  the  trustee.     It  was  not  became  bank- 
paid,  but  in  March,  1820,  Price  gave  a  substituted  note  3*  B^m 
for  386/.  to  Mrs.  Hudson.    Price  became  a  bankrupt  responsible  for 
in  February,  1822,  and  the  money  was  lost  except  to     ®  ^^"^ 
the  extent  of  3s.  6d.  in  the  pound,  which  was  received 
by  Mr.  Hudson. 


Mrs.  Hudson  died  in  1829  and  Mr.  Hudson  in  1852, 
and  the  suit  was  instituted  in  1853,  and,  by  amendment 
in  1855,  it  sought  to  make  the  representatives  of  Cowley 
and  of  Mr.  Hudson  liable  for  the  trust  fund  lost. 


Mr. 
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1858.  Mr.  R.  Palmer  and  Mr.  Freeling  for  the  Plaintifls, 

the  children  of  the  first  marriage. 

Mr.  Elderton  for  the  representatives  of  CcwUy. 
The  trustee,  having  done  all  in  his  power  to  recover 
the  money,  is  exonerated,  no  steps  which  he  coald  have 
taken  would  have  had  the  effect  of  recovering  the 
amount  from  Price,  who  was  insolvent  and  shortly 
afterwards  declared  bankrupt;  Clack  v.  Holland  (a). 

Cowley'i  estate  cannot  be  charged,  unless  it  has 
been  shewn  that  the  money  could  have  been  recovered 
from  Price  before  his  bankruptcy ;  East  v.  Ea$t  (6). 

The  Mastbr  of  the  Rolls. 

I  cannot  come  to  that  conclusion.  Cowley  agreed 
'*with  all  convenient  speed''  to  get  in  the  debt,  and 
invest  it  in  Consols :  he  takes  no  steps  whatever  to  do 
so,  and,  in  fact,  does  nothing  He  allows  the  note  to  be 
delivered  up  and  another  note  to  be  given,  and  two  and  a 
half  years  afterwards  the  debtor,  who  is  his  co-trustee, 
becomes  bankrupt,  and  pays  3«.  Qd.  in  the  pound. 

The  burthen  of  proof  lies  on  Cowley" n  representatives 
to  shew,  that  if  steps  had  been  speedily  taken,  the 
money  could  not  have  been  recovered.  They  have 
failed  in  satisfying  me  that  such  is  the  case,  and  there- 
fore the  probability  is  that  the  whole  might  have  been 
recovered. 


Another 
(/i)  19  Bcav.  2G2.  (6)  5  Bore,  348. 
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Another  point  arose  under  these  circumstances : — Mr.  1858. 
Hudson  had  personally  received  some  of  the  trust  ^'*^-^'*^ 
moneys,  with  which  the  bill  sought  to  charge  his  estate ;  ^^ 

on  the  other  hand,  his  executor,  Jonesy  claimed  to  be        Pkicb. 
allowed  sums,  which  it  was  suggested  his  testator  had  ^jn^'held* 
paid  for  the  benefit  of  the  Plaintifiis  and  the  other  chil-  liable  at  the 
dren  of  his  wife's  first  marriage,  who,  after  the  second  children  of  hii 

marriage  and  during  their  infancy,  resided  with  Mr.  and  ^*^*'"  fi"* 

marriage  to 

Mrs.  Hudson.  replace  trust 

funds  received 
by  him, 
After   Mr.  Hudson^s  death,   an   account  book   was  claimed « 

found  in  his  handwriting,  debiting  the  children  of  Mrs.  ^"jfaed^in  **' 

Hudson  (Mary  Grove^  Richard  Chrove  (Plaintiff),  Ann  maintaining, 
_^  &c  the  chil* 

Grove  (PlaintiflF),    Hariett    Grove,    Caroline   C?rore  dren  after  the 

(Plaintiff)   and    William    Grove)    with   various   sums  ^^^  ^^^ 

expended   by  him  for  their  board,  clothing,  lodging,  claim  was 

educaUon,  &c.,  during  their  infancy.  di«iUowed. 

The  account  ended  thus : — 

"Total,  what  I  consider  is  due  to  me,  1,157/.    The 

account  to  be  brought  forward  against  them,  if  they 

make  any  demand,  after  my  decease,  on  anything  that 

is  left  by  roe  to  whom  I  may  assign  or  bequeath  in  my 

will. 

"  Joseph  Hudson" 

Inquiries,  as  to  these  matters,  were  directed  by  the 
decree,  and  the  Chief  Clerk  found  as  follows  :■— 

The  trust  property  possessed  by  Joseph  Hudson  con* 
sists  of  the  sum  of  317/.  I3s.  received  by  him  in  respect 
of  book  debts  due  and  owing  to  his  wife.  The  sum  of 
63/.  I8#.  6d.  being  a  dividend  of  3s,  6d.  in  the  pound 
on  the  sum  of  385/.  8s.  9d,  due  for  principal  and  in- 
terest on  the  said  promissory  note  of  James  Price, 
which  was  proved  under  his  bankruptcy  by  Joseph 
Hudson,  certain  articles  of  furniture  of  the  value  of  14/. 

"  Save 
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1858.  '^  S^ve  and  except  such  eTidencei  if  any,  as  is  con- 

tained in  the  account  book,  headed  *  Mrs.  Mary  Hud- 
son's  Children,  Dr.  to  me  Joseph  Hudson/  there  is  no 
evidence  that  Joseph  Hudson^  during  his  life,  paid  any 
sums  to  or  for  the  benefit  of  the  living  or  deceased 
children  of  Henry  Hudson^  but  the  children  named  in 
the  account  resided  with  Joseph  Hudson  and  Mary 
Hudsony  during  some  part  of  the  respective  periods  in 
the  said  accounts  severally  stated  with  respect  to  such 
children,  respectively,  but  there  is  no  evidence  of  the 
precise  time  during  which  such  children  respectively 
so  resided  with  Joseph  Hudson  and  Mary  his  wife, 
except  as  to  Caroline  Hutton,  who  resided  eight  years, 
and  Ann  Cfrove,  who  resided  five  years  with  them." 

The  representatives  of  Mr.  Hudson  moved  to  vary 
the  certificate,  by  finding,  that  the  children  were  se- 
verally indebted  to  Mr.  Hudson  in  the  sums  set 
opposite  to  their  names,  amounting  in  the  whole  to 
1,157/. 

Mr.  Southgate,  in  support  of  the  motion,  relied  on 
Worthingtonv.  M'Craer{a),  where  the  Court  had  al- 
lowed a  sum  expended  for  an  infant  in  putting  him 
apprentice. 

Mr.  R.  Palmer  and  Mr.  Freeling  were  not  called 
on. 


The  Master  of  the  Rolls. 

The   Defendant  Jones  has  not  produced   any  evi- 
dence, except  the  entry  made  by  the  testator  himself, 

which 

(a)  23  Beat).  81. 
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vrbich  is  not  evidence  on  his  own  behalf,  and  I  think 
that  this  claim  cannot  be  allowed. 

In  Worthington  v.  JiPCraer  (a),  I  said,  that  the 
infant  had  been  maintained  and  supported,  from  feel- 
ings of  kindness  and  charity,  by  his  uncle,  who  had  no 
right  to  repayment  out  of  the  property  of  the  infant 
This  is  a  case  of  the  same  description.  It  would  be 
a  different  matter,  if  the  trustees  had  made  advances 
for  maintenance  on  the  security  of  the  trust  fund.  I 
am  of  opinion,  that  HudsoiCs  representative  has  made 
out  no  case,  and  that  he  must  make  good  the  whole 
of  the  moneys  received  by  Hudson.  Being  called  on 
to  replace  the  trust  funds  which  the  testator  has  re- 
ceived, he  says,  that  the  Plaintifls  many  years  ago 
owed  the  testator  a  sum  of  money,  which  he  insists  on 
setting  off.  Even  if  there  had  been  evidence  of  the 
facts  alleged,  I  should  not  have  been  able  to  enforce 
the  claim ;  but  there  is  no  evidence. 


107 
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Mr.  Hudson  maintained  the  children  of  his  wife  out 
of  feelings  of  kindness  and  benevolence,  and  this  claim 
is  now  raised  merely  as  the  means  of  getting  rid  of  a 
liability. 

(a)  23  Bern.  81. 
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Jl%  4,  24. 

The  word 
**  son,"  in  con- 
nexion with 
the  words 
"  heir  "  and 
"luwe,"  held, 
by  force  of 
context,  to 
mean  issue 
male. 

General  in- 
tent to  create 
estates  tail 
held  to  pre- 
vail, notwith- 
standing in- 
consistent ex- 
pressions. 

The  word 
"  son"  is  quite 
as  flexible  as 
the  word 
"  heir,"  and 
can  as  easily 
be  read  "  issue 
male"  as  the 
word  "  heir" 
can  be  turned 
into  "son." 

A  testator 
appointed 
A.  B. "  his 
universal 
heir:"— He/^ 
that  these 
words  were 
sufficient,  if 
uncontrolled, . 
to  give  the 
fee- simple. 


JENKINS  V.  LORD  CLINTON. 

npHE  testator  Thomas  Jenkins^  of  the  City  of  Rome, 
•*■  made  his  will  dated  the  1 5th  of  September,  1797, 
whereby  he  made  several  bequests  "  to  my  heir/'  and 
proceeded  \n  these  words  : — 

**  To  said  John  Lord  Rolle,  my  nephew  Joseph  Jenr 
kins,  son  of  my  brother  William  deceased,  and  to  my 
beloved  niece  Charlotte  Jenkins,  daughter  of  the  same, 
I  give,  devise  and  bequeath  all  my  lands  and  eflects  in 
Devonshire,  in  the  kingdom  of  England,  or  elsewhere, 
be  they  lands,  hereditaments,  perpetuities  and  every 
kind  of  effects  whatsoever,  named  or  not  named,  on 
the  following  conditions— declaring  the  said  John  Lord 
RoUe,  Joseph  Jenkins  and  Charlotte  Jenkins  executors 
of  this  my  last  will,  their  heirs  and  assigns,  for  the  fore- 
named  disposition  of  my  effects  in  this  my  will,  and  for 
the  further  disposition  that  I  shall  hereafter  make." 

He  then  directed  them  to  cause  to  be  paid  certain 
legacies,  and  an  annuity,  from  the  income  of  his  estate, 
to  his  nephew  Thomas  Jenkins  during  his  life,  and  di- 
rected the  pecuniary  legacies  to  be  paid  by  his  '^  execu- 
tors and  heir/*  and  **  executors  and  heirs/'  and  made 
some  specific  devises.  Then  followed  the  devises  on 
which  the  question  turned,  and  which  the  Court,  for 
facilitating  the  references  to  the  different  passages,  num- 
bered as  follows : — 


1.  'M  name  and  appoint  my  universal  heir  my  great 
nephew  Thomas  Jenkins,  eldest  son  of  my  nephew  Wil- 
liam, 
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liam^  to  whom  I  give  all  my  lands  and  effects  in  Devon--  1858. 
shire,  in  the  kingdom  of  England,  or  elsewhere,  be  they 
lands,  hereditaments,  perpetuities  and  every  kind  of 
effects  whatsoever,  named  or  not  named,  on  the  follow- 
ing conditions,  that  he  may  not  be  put  into  possession 
of  any  of  the  said  estates  or  effects  until  he  arrives  at 
the  age  of  twenty-one  years. 

2.  ''  I  declare  my  said  great  nephew  and  godson 
Thomas  Jenkins  to  be  my  universal  heir. 

3.  *'  I  direct  that  from  my  death  thesum  of  200/.  per 
annum  may  be  by  my  executors  paid  for  his  education. 

4.  "  If  my  said  great  nephew  Thomas  should  marry 
and  have  a  child  or  children,  if  living  at  his  death,  I  will 
and  direct  that  my  estates  do  descend  to  his  eldest  son, 
and  if  he  has  other  legitimate  children,  that  out  of  my 
said  estates,  be  paid  the  sum  of  1,000/.  to  each  of  the  said 
children,  be  they  male  or  female,  but  if  it  should  happen 
that  he  leaves  one  daughter  only,  in  such  case  that  she 
shall  have  out  of  my  estates  the  sum  of  3,000/.  sterling. 

5.  "  It  is  always  to  be  understood,  that  if  my  great 
nephew  Thomas  should  have  more  sons  than  one,  if  the 
eldest  son  should  die  before  his  father,  he  is  to  be  suc- 
ceeded by  his  second  son,  and  so  on  to  the  third,  &c. 

6.  ''  The  eldest  son  of  my  godson  Thomas,  who  may 
be  living  at  his  father's  death,  is  always  to  be  considered 
as  heir  to  my  estates. 

7.  *'  Should  it  happen  that  my  said  great  nephew 
Thomas  leaves  no  male  child,  to  as  many  females  as  may 
be  living  at  his  death,  my  will  is,  that  the  sum  of  2,000/. 
sterling  be  given  to  each  female,  and  if  but  one  daughter 

only. 
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only,  the  sum  of  3,000Z.  sterling,  as  expressed  in  the 
foregoing  page. 

8.  **  If  my  godson  and  great  nephew  Thomas  shoald 
not  leave  any  son  at  his  death,  I  then  direct  that  his 
next  brother,  and  second  son  of  my  nephew  WiUiam, 
succeed  to  my  estate,  and  so  on,  in  case  of  failure  of 
male  heirs,  to  the  third,  fourth,  &c. 

9.  '*  The  eldest  great  nephew  living  always  is  to  be 
considered  as  my  legitimate  heir,  in  case  of  failure  of  the 
other  brothers,  my  express  will  and  desire  being,  that 
my  estates  do  always  descend  in  the  male  line. 

10.  ''  It  is  always  to  be  understood,  that  in  case  my 
estates  descend  from  one  great  nephew  to  another,  the 
same  conditions  as  to  the  sum  to  be  paid  to  such  females 
as  may  be  left  are  to  be  observed  to  all  whose  father 
may  die  without  heir  male  as  is  expressed  in  favor  of 
the  daughters  females  of  my  great  nephew  Thomas. 

11.  ''  Should  it  happen  that  all  the  sons  of  my 
nephew  William  should  die  without  leaving  a  son  or 
sons,  in  such  case  my  will  is,  that  my  estates  do  devolve 
and  be  the  property  of  my  nephew  Joseph  Jenkins,  son 
of  my  brother  William,  on  the  same  conditions  relative 
to  his  heirs  and  descendants,  male  and  female,  as  is 
expressed  regarding  my  great  nephew  Iliomas  and  his 
brothers ;  and  if  my  said  nephew  Joseph  should  die 
without  a  legitimate  son,  I  then  direct  and  devise  that 
my  said  estates  descend  to  my  nephew  Thomas  and  his 
heirs,  on  the  same  conditions  as  expressed  relative  to 
his  brother  Joseph" 

The  testator  died  in  May,  1798.    The  state  of  his 

family 
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will  be  better  understood  by  the  following  pedi- 


r 


Tettator, 
d.  1798. 


I 

Thomas, 

d.  1837, 

I.  p. 


William, 
d.  1856. 

Daughter. 


WUliam 


Wil 


Joseph. 


John, 
d.  1840. 

Wm.  Jai. 
(Defendant). 


m 


Jamet 

GidoiD 

(Plaintiff). 


Ill 
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On  the  17th  of  May,  1803,  the  testator's  great 
nephew  Thomas  Jenkins  attained  his  age  of  twenty-one 
years/ and  was  thereupon  let  into  possession  of  the  re- 
sidue of  the  testator's  real  estate;  and  in  Michaelmas 
Term,  1810,  he  suffered  a  recovery  of  the  estates  (except 
a  small  portion),  and  declared  the  uses  thereof  to  him- 
self and  his  heirs  in  fee  simple. 

In  1814,  the  testator's  nephew  Thomas  Jenkins,  the 
annuitant,  died,  and  in  1816  the  great  nephew  Thomas 
Jenkins  and  his  next  eldest  brother  William  Jenkins 
joined  in  a  recovery,  which  was  accordingly  duly  suf- 
fered by  them  in  Trinity  Term  in  that  year,  of  all  the 
estates,  the  uses  of  which  were  declared  to  be  to  the 
same  Thomas  Jenkins  and  his  heirs. 

In  1837,  the  testator's  great  nephew  Thomas  Jenkins 
died  without  leaving  issue,  and  on  17th  April,  1856,  his 
next  brother  William  Jenkins  died  without  male  issue, 
leaving  two  daughters.  The  next  brother  John  died  in 
1840,  whose  eldest  son  William  James  Jenkins  was  a 
Defendant.  The  fourth  brother  was  the  Plaintiff  yame^ 
Oidoin  Jenkins. 

This 
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This  suit  was  instituted  by  James  Oidoim  Jenkins 
against  Lord  Clinton  (the  heir  of  the  surviving  trustee); 
against  the  two  daughters  of  William,  who,  as  the  bill 
stated,  claimed  to  have  the  sum  of  2,000/.  each  raised 
and  paid  them  out  of  the  testator's  residuary  real  estate, 
pursuant  to  the  directions  contained  in  the  will ;  against 
William  James  Jenkins  (claiming  in  priority  to  the 
Plaintiff);  against  Hughes  (who  purchased  a  part  of 
the  property  from  the  great  nephew  Thomas  Jenkins 
between  the  date  of  the  two  recoveries);  and  against 
Gordon  and  Lott  (who  purchased  other  part  of  the 
property  after  the  date  of  the  last  recovery),  praying 
that  the  trusts  of  the  will  might  be  performed,  and  for 
an  account  of  the  rents. 


The  Defendants  Gordon  and  Lott  demurred  to  this 
bill,  on  the  ground  that,  in  the  events  that  had  occurred, 
the  Plaintiff  had  no  title  to  or  any  interest  in  the  pro- 
perty which  passed  by  the  testator's  will.  The  principal 
questions  were  these : — whether,  under  the  will  of  the 
testator,  his  great  nephew  Thomas  or  his  great  nephew 
William  Jenkins  took  an  estate  tail  in  the  lands  devised 
by  his  will.  If  either  of  those  persons  took  an  estate 
tail,  that  estate  having  been  barred,  the  Plaintiff  had  no 
title.  But  if  these  questions  were  decided  in  favor  of 
the  Plaintiff,  then  a  question  arose  whether,  on  the  true 
construction  of  the  will,  the  estate  was  not  vested  in 
William  James  Jenkins,  a  Defendant,  the  son  of  John, 
the  third  great  nephew  of  the  testator. 

Mr.  Shapter  and  Mr.  Fooks  in  support  pf  the  de- 
murrer. 

It  has  been  twice  decided  by  this  Court,  and  once  by 
the  King's  Bench,  that  the  great  nephew  Thomas  Jen^ 
kins  took  an  estate  tail. 

It 
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It  appears  (a)  that  Uie  great  n^ptiew  Thomtu  Jenkins, 
1>etween  the  dafte  of  the  two  recoveries^  sold  a  part  of 
the  estate  to  one  Oould^  who  objected  to  the  title,  and 
a  bill  for  specific  performance  having  been  tiled  against 
(biiBy  a  case  was  /^ot  to  ^he  /Court  of  J^i^g's  Qench, 
v^ich  4:ei:tifi^  that  the  great  napbejipr  Thon^a^tock  an 
,^tate  tail,  aad  th^Denpon  Sir  Thomw  Plumer,  V.C, 
vdeeMed  specific  fienforfnaiice. 


1868. 


Loud 


(Lord  JSt.  Lecmards,  in  a  note  to  bk  Trof^tise  ^n  *'  The 
Jaw  qf  Prop^ty  m  admimiiUred  i(jf  the  Bouse  qf 
Zardi,'*  says  (ft),  fthat  <*if  JUe  xecolLects  rightly/'  -there 
:W»s  no  .contract  wilh  Giwld^  but  thai  one^^^s  laerely 
suggested,  in  order  to  obtain  the  opinion  of  the  Court9. 
This  imperfect  recollection  ought  not  to  detract  from 
Ihe  j^iportan()e  to  be  ^att^ed  to  those  judgments. 

Thomas  Jenkins,  the  great  nepbe,Wy  ^Iso  made  |ui- 
other  sale  to  Herries,  between  the  dates  of  the  two 
recoveries,  i^nd  he  instituted  another  suit  .for  specific 
performance.  There  is  no  doubt  but  that  this  was  a 
genuine  tran^action•  The  Master  reported  in  favor  of 
the  title,  and  exceptions  being  taken  to  his  report,  we^ 
overruled  (c)  by  Sir  John  Leach,  V.C.  Frofn  this  order 
there  was  an  app<^l  to  the  House  of  Lords,  but  the  ap- 
peal was  directed  to  stand  over  until  there  should  be  a 
decree  on  f^rther  directiop&((i).  The  reason  suggested 
for  this  course  was,  that  the  judgment  of  the  House  of 
^rds  that  the  Master  was  right  in  finding  that  the 
title  was  good,  would  be  a  useless  proceeding  if  the 

Court, 


(a)  4  Madd  li^p.  pp.  80,  81. 

(6)  Page  257. 

{c)  Jenkim  v.  Herrie$,  4  Madd. 
Rep.  67.  It  it,  by  error,  stated, 
at  p.  92  of  that  report,  that  there 
was  a  decree  for  specific  perform- 

VOL.  XXVI. 


ance,  instead  of  stating  that  <'  ex- 
ceptions were  overruled." 

(</)  6  Simonst  168  ft.;  Sir  Ed- 
ward Sugdeni  Treatite  on  the 
Law  of  troperttfi  p.  257. 
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Courts  on  further  directions,  should  be  of  opinion  that  it 
was  not  so  clearly  good  as  to  be  forced  upon  a  pur- 
chaser. 

Lord  St.  Leonards  (a)  obserres  on  the  singularity  of 
this  order,  which  was  dated  the  14th  February,  1823; 
but  it  was  probably  by  arrangement,  for  on  search  being 
made  to  discover  whether  any  judgment  was  given  by 
the  House,  the  information  obtained  was  as  follows : — 
^  The  parties  in  Jenkins  v.  Herries  having  come  to  an 
amicable  settlement,  the  appeal  was,  by  consent,  on  the 
ISth  February y  1823,  withdrawn,  without  payment  of 
costs.  Consequently,  no  judgment  was  given  on  the 
appeal.*' 


There  is  no  ground  for  Mr.  Preston^s  statement  in 
1  Bam,  k  Cr.  p.  744,  that  the  House  of  Lords  reversed 
Sir  John  Leach's  order. 

Lord  iS^.  Leonards  (b)  considers  it  clear  that  the  de- 
vise to  the  trustees  to  raise  an  annuity,  and  to  retain 
possession  and  not  put  the  great  nephew  in  possession 
till  1821,  vested  the  legal  fee  in  the  trustees;  and  he 
says,  that  that  devise  was  omitted  in  the  statement  of 
the  case  to  the  King's  Bench,  for  otherwise  that  Court 
would  not  have  given  its  opinion.  It,  however,  was  a 
question  whether  the  legal  fee  was  in  the  trustees,  or 
remained  in  them  till  the  great  nephew  Thomas  attained 
twenty-one,  or  during  the  life  of  the  annuitant  (c).  It 
was  on  this  account,  that  in  1816,  after  the  annuitant 
was  dead,  the  second  recovery  was  suffered. 


The 


(a)  2  Vend.  ^  Pur.  lOM  erf.,      Law,  p.  258,  note  (1). 
p.  173.  (c)  4  Madd.  74,  80,  81. 

(6)  Treatise  on  Real  Property 
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The  Bret  recovery  was  open  to  the  question  whether 
the  legal  freehold,  during  the  life  of  the  annuitant,  was 
not  in  the  trustees,  with  legal  remainders  over ;  in  which 
case,  that  recovery  would  have  been  invalid  for  want  of 
a  good  tenant  to  the  pracipe. 

But  assuming  that  the  great  nephew  Thomas  or  his 
brother  William  (both  of  whom  were  vouched  in  the 
second  recovery)  was  a  tenant  in  tail,  the  second  re- 
covery was  valid,  either  as  a  good  legal  or  as  a  good 
equitable  recovery;  for  whether  the  estates  tail  were 
legal  or  equitable,  there  was,  at  the  time  of  suffering  the 
second  recovery,  no  preceding  estate  in  anyone  not  a 
party  to  the  recovery  who  should  have  been  tenant  to 
ihepntcipe.  As  the  bill  alleges,  truly,  that  the  sale  to 
Gordon  and  Lott  was  after  the  second  recovery,  their 
case  is  stronger  than  those  of  the  Defendants  in  the  two 
former  chancery  suits. 

It  is  admitted  that  the  opinions  expressed  by  the 
Judges  in  those  suits  are  not  binding  authorities,  as 
between  the  parties  to  this  suit ;  but  they  are  of  the 
greatest  weight.  There  is  no  direction  to  convey  or 
settle  in  the  will ;  there  is  no  executory  trust,  and  there- 
fore, whether  the  beneficial  gifts  be  legal  or  equitable, 
they  must  be  construed  in  the  same  way. 

The  declaration  that  the  great  nephew  Thomas  is  to 
be  **  universal  heir,"  and  that  the  estates  should  "  de- 
scend" from  him  to  his  sons,  in  succession,  and  that 
they  are  to  *'  descend  in  the  male  line,"  and  that  the  next 
great  nephew  William  should  "succeed  to  my  estate, 
and  so  on,  in  case  of  failure  of  male  heirs,  to  the  third 
and  fourth  "  great  nephew,  shews  clearly  that  the  great 
nephews  were  to  take  estates  tail. 

The 
i2 


116 


1868. 


Digitized  by  VjOOQIC 


116 


1868. 


CASES  IN  CHANCERY. 

The  •xpression  **  not  leave  any  son  "  can  only,  with 
reference  to  the  context,  mean,  *^  without  leaving  issue 
male." 

The  general  scheme  and  intention  is  plain,  and  the 
particular  form  of  inaccurate  expression  must  yield  to 
and  not  defeat  it. 


The  suit  is  defective,  because  the  personal  representa- 
tive of  the  testator  is  not  before  the  Court. 

Mr.  RoundeU  Palmer  and  Mr.  Hanson  in  support  4>f 
the  bill.  The  testator,  in  the  gift  of  bis  property  to  the 
trustees  of  his  ^ill,  uses  the  words  ''heh*s  and  assigns," 
and  there  are  no  subsequent  expressions  which  have  the 
effect  of  cutting  down  their  estate,  nor  can  any  definite 
time  be  fixed  within  which  their  duties  are  to  detei^ 
mine;  consequently,  they  take  a  fee  simple,  and  the 
legal  estate  is  now  vested  in  the  representative  of  Lard 
RolUy  who  was  the  surviving  trustee,  and  the  suit  is 
properly  constituted  ;  Doe  v.  Uavies  (a) ;  Btagrave  v. 
Blagrave(Jb)\  Doe  v.  G{/€(c);  JPoady.  WicUson{d). 

As  to  the  past  decisions  on  the  construction  of  the 
will,  they  are  not  binding  on  the  Plaintiff,  and  do  not 
relieve  the  Court  from  now  exercising  its  own  inde- 
pendent judgment  on  the  subject.  There  is  no  report 
df  the  special  case  which  was  argued  in  the  King's 
Bench,  so  that  it  is  impossible  to  ascertain  what  ft  wbib 
that  convinced  the  Court,  or  what  were  the  grounds 
of  the  certificate,  thait  Thomas  took  an  estate  tail ;  the 
•certificate  certainly  appears  wrong,  in  declaring  that 

be 


(a)  1  Q,  B.  430. 
(6)  4  Exch.  550. 


(c)  7  Exch.  675. 

(d)  6  EUu  4-  B,  606. 
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he  took  ao  eBtato  in  tail  general,  and  it  was,  id  all  pro- 
babiKtj,,  a  collusive  case.  Tiie  House  of  Lords  clearly 
did  not  adopt  Siv  J.  LeacKs  decision  in  Jenkins  v.  Her" 
riei(a\  although  Mr.  Pteaton,  who  was  one  of  the 
Counsel  in  the  cavse,  probably  went  too  feir  when  he 
said  (by  thai  **  the  House  of  Lords  seversed  the  order 
of  the  Court  of  Chancery;"  still  the  decision  of  Sir 
J.  Lead  cannot  be  considered,  under  all  the  circum- 
stances, as  of  any  great  weight 
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Afl  to  the  proper  construction  of  the  will»  we  submit 
that  the  testator's  eldest  great  nephew  TTiomM  Jenkins 
took,  not  an  estate  tail,  but  an  estate  in  fee  simple, 
subject  to  executory  gifts  over  in  fee,  in  £ivor  of  his 
eldest  surviving  son,  or  brother,  or  nnele»  If  the  estate 
over  vested  in  a  son,  there  was  no  further  disposition  of 
the  property,  but  until  that  happened,  all  Thomcu^s  sur- 
viving brothers  were  to  take  successively  estates  in  fee 
simple,  subject  to  similar  executory  gifts  over;  and 
therefore,  in  the  events  which  have  happened,  the 
Plaiotiff,  as  the  only  surviving  brother,  became^  on  the 
death  of  his  elder  brother  Wiliiam  without  leaving  a  son, 
tenant  in  fee  simple  of  the  estate  devised  by  the  will. 

First.  The  testator^s  declaration  that  Thomas  was  to 
be  bis  uninersai  heir  was  suflicient,  standing  alone,  to 
give  him  the  whole  eqmtable  fee ;  Marret  v.  Sly  (c). 


Secondly.  The  direction,  that  if  he  had  a  child  living 
at  his  death,  the  estates  should  descend  to  his  eldest 
son,  would,  in  like  manner,  pass  the  fee  to  the  son; 
Macaree  v.  Tall(d);  Roe  v.  Bacon  {e).    The  direction 


(a)  Sugd.  K.4P.  Vol  2r  ftp- 
173,180  of  UikedU.y  and  p.  235 
qfl3th  edit.;  Sugfi.  Law  rf Fro- 
petty,  256,  673. 


m 


(6)  1  B.  *  Cr.  744. 

(c)  Sid.  75. 

(d)  Amb.  1S2. 

(f )  4  M.  «  5.  366. 
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in  fact  is,  that  the  eldest  son  of  Thomas  living  at  hi$ 
father*$  death  is  to  be  heir  to  the  estates,  and  these 
words  ought  not  to  be  rejected,  Towns  v.  Wentworth  {a), 
as  they  must  be  if  Thomas  be  held  to  take  an  estate  tail. 
The  cases  shew,  that  an  express  estate  for  life,  or  in 
fee,  is  not  enlarged,  or  narrowed,  into  an  estate  tail,  by 
a  subsequent  gift  to  sons  or  children  living  at  the  death 
of  the  tenant  for  life,  or  by  a  gift  over  in  the  event  of 
the  tenant  for  life,  or  in  fee,  dying  without  issue  living 
at  his  death ;  Denn  v.  Bagshaw  (b) ;  Gallini  v.  OaU 
linHc);  Lethewllier  v,  Tracay{d)\  Doe  d.  Barnfield 
V.  Wetton{e);  Doe  v.  Webber  {f))  Doe  v.  Frost  (g). 
An  additional  circumstance  in  favor  of  the  construc- 
tion for  which  we  contend  is  the  gift  of  portions  to 
Thomases  younger  children,  as  was  the  case  in  Doe  v. 
Webber  (/). 


Thirdly.  The  testator  directs,  that  if  Thomas  should 
not  leave  any  son  at  his  death,  his  next  brother  was  to 
succeed  to  the  estate  (which  word  would  here  again 
carry  the  fee),  and  so  on,  in  case  of  failure  of  male  heirs, 
to  the  third,  fourth,  &c.,  the  eldest  great  nephew  living 
always  (that  is  on  every  devolution)  being  considered 
as  the  testator's  heir  in  case  of  failure  of  the  other 
brothers.  The  words  "  and  so  on*'  refer  to  the  previous 
gift,  and  shew  an  intention  that  the  other  great  nephews 
were  to  take  estates  in  fee  simple  in  the  same  manner 
as  Thomas;  Lisle n. Gray  (Jh)\  LoweY.Davies{i);  Doe  v. 
Woodall  (ft) ;  Fearne,  Cont.  Rem.  (/).  The  words  **  male 
heirs"  must  be  taken  with  reference  to  the  context  to 

mean 


(a)  6  W.  R.  397. 
(6)  6  r.  11.612. 
(c)  5  B.  4-  Ad.  621,  and  3  Ad. 
if  EL  340. 

{d)  3  Atk.  784. 

(f)  2  Bof.  4-  P.  324. 


(/)  1  B.  4*  Aid.  713. 

(^)  3  B.  4-  Aid.  546. 

{k)  2  Leo.  223. 

(t)  2  Ld.  Rmfm.  1561. 

(k)  16  L.  J.,  N.S.,  C.  B.  28. 

(/)  Page  151. 
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mean  "  sons;"  JRyan  v.  Cowley  (a);  Carter  v.  Bentall(b); 
Ooldie  V.  Oreaves(c).  That  the  testator  so  intended,  is 
evident  from  the  expression  used  by  him  in  the  sub- 
sequent gift  over  to  Thomas's  uncles,  in  case  he  and  his 
brothers  all  die  without  leaving  a  son  or  sons.  So  far, 
therefore,  the  will  is  perfectly  clear  in  favor  of  the  con- 
struction for  which  we  contend;  but  then  comes  the 
declaration,  which  is  supposed  to  shew  a  general  para- 
mount intention,  on  the  part  of  the  testator,  that  all  his 
nephews  should  take  estates  tail : — viz.,  '*  My  express 
will  and  desire  being  that  the  estates  do  always  descend 
in  the  male  line."  These  words  do  not,  however,  shew 
any  such  general  intention,  but  are  merely  referential  to 
the  course  of  devolution  which  the  testator  had  already 
pointed  out,  and  which,  with  its  various  contingencies, 
was  entirely  inconsistent  with  the  devolution  of  an  estate 
tail.  It  is  true  that  the  testator  uses  the  word  ''de- 
scend,'* which  may  be  said  to  import  a  mode  of  devo- 
lution inconsistent  with  the  construction  for  which  we 
contend;  but  it  is  to  be  observed,  that  in  the  next 
paragraph  of  the  will,  he  uses  the  same  term  to  import 
devolution  from  one  great  nephew  to  another,  which  is 
equally  inconsistent  with  the  construction  which  gives 
an  estate  tail.  The  word  *'  always,"  which  also  occurs 
in  this  clause,  does  not  appear  to  be  used  by  the  testator 
in  a  sense  denoting  perpetuity  or  successive  descents, 
any  more  than  in  the  preceding  sentence,  where  it  is 
applied  to  the  happening  of  a  single  event.  The  doc- 
trine of  general  and  particular  intent  is  commented 
on  by  Ijord  Denman  in  Doe  v.  Oallini  (d),  where  he 
says,  "The  more  correct  mode  of  stating  the  rule  of 
construction  is,"  &c.,  &c.,  **  and  thus  explained  it 
should  be  applied  to  this  and  all  other  wills."     He 

adds. 
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(a)  X/fl^^  Go,  10. 
(6)  2  Beav,  551. 


(c)  14  Sim,  348. 

(d)  5  B,^  Ad,  640. 


Digitized  by  VjOOQIC 


120  CASES  IN  CHANCERY. 

1868*  add  8^  '*  Anotlrer  undoubted  rule  of  edn^tnidioil  is/' 
&c.,  to  end  of  paragraph.  In  Chey  v.  Pear9dn  {a\  Lord 
Wemleydale  obs^nres,  **  I  have  been  very  deeply  im- 
pressed with  the  rule/'  &c.  He  repeats  his  remariia  in 
the  subsequent  ease  of  Baheit  v.  Baker  {b)^  On  the 
whole  v^illy  therefore,  there  is  nothing  in  the  deolaration 
or  in  any  otiier  part  of  the  wiU  to  warrant  the  r^eetion 
of  the  clearly  expressed  contingent  dispositions,  or  to 
authorize  the  substitution,  in  their  place,  of  a  regular 
course  of  limitations  founded  on  a  suppose  general 
intention  of  the  testator,  which  can  only  be'  inferred 
from  ambiguods  expressions,  and  is  entirely  at  variatice 
with  the  express  particular  disposition  which  he  baa 
previously  made. 

Mr.  Bhapter  in  reply.  It  is  impossible  to  reconcile 
all  the  eitpressiotis  in  the  will,  if  taken  literally,  but  the 
words  ^  in  cdse  of  failure  of  male  heint''  of  ohe  great 
nephew  then  to  the  other  great  hcfphew,  and  the  direc- 
tion that  the  estates  should  descend  in  the  male  line 
clearly  shew,  that  estates  tail  iVere  intended,  and  thai 
the  words  "  child  or  chitdren,**  arid  "  sow"  meant 
''issue**  and  "issue  male.**  The  Court  is  bound  to 
Construe  limitations  to  be  remainden,  in  preference,  if 
possible,  to  executory  devisee;  Feame,  Cent.  Rem.(c). 


May  24.  The  M ASTBB  of  the  Rolls. 

This  is  a  bill  to  carry  into  execution  the  trusts  of  the 

will 

(a)  5  Weekly  Rep.  460.  (b)  6  House  Lords  Cot.  p.  630. 

(f)  Page  393. 
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will  of  die  teatolor  named  Thema$  Jenhim^  wfa»  died 
at  Rome  in  J%,  1798. 

The  words  of  the  will  are  certainly  not  vtfry  easy  to 
construe.  The  word  ''son"  occurs  six  times  in  the 
first  eight  paragraphs^  and  it  must  be  read  **  issue  male/' 
if  it  is  to  be  made  coQsistent  with  the  word  **  heir/' 
wbieb  occurs  in  the  6tb^  8tb,  9tb  and  lOtb  paragraphs 
of  the  wiUy  according  to  my  numbering.  On  the  other 
hand^  in  these  latter  paragraphs,  which  I  have  read^  the 
word  ''heir"  occurs  four  times,  and  this  must  be  read 
*'  son "  or  **  sonsy'*  in  order  to  make  it  consistent  with 
the  i^rd  *^  son "  or  sona,*'  which  occurs  m  the  former 
parts  of  the  will. 

In  this  state  of  things,  it  is  necessary  to  look  at  the 
i^t  of  the  pdssBges  to  s^e  what  is  the  scope  and  object 
of  them>  always  bearing  in  mind,  that  the  word  ''son" 
is  qvite  as  flexible  aft  the  Word  heir,  and  can  as  easily  be 
read  "issue  male"  as  the  word  "  heir"  can  be  turned  into 
the  word  "  son."  In  the  1st  paragraph,  in  the  com* 
B^eneement,  the  testator  appoints  his  great  nephew 
TkalKa»  Jeniinf  "  his  universal  heir/*  and  he  repeats  thia 
direction  in  the  2nd  paragraph.  This  alone  would  be 
sufficierit  to  gire  the  estate  in  fee  simple,  unless  controlled 
by  the  s^ibsequent  limitation.  In  the  4th  paragraph  he 
directs,  that  the  estates  shall  descend  to  the  "eldest  son" 
of  Tkamcm.  Strictly  speaking,  an  estate  can  only  descend 
on  the  eldest  son  of  ThgrnaSy  by  reason  of  Thomas  taking 
an  estate  of  inheritance.  To  meet  this,  it  is  argued,  that 
the  word  "descend"  cannot  have  this  signification,  be- 
cause it  must  be  considered  to  mean  the  same  thing 
throughout  his  will,  and  that  in  another  paragraph  (No. 
10),  it  is  lipplied  to  the  passing  of  the  estate  from  one 
gpreat  nephew  to  another,  which  Cannot  be  descent.  It 
is  trae  that  the  5th  paragraph  exohidea  the  children  of 

the 
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the  son  of  Thomas f  if  the  son  is  treated  as  a  purchaser; 
but  the  next  following  sentence  treats  this  very  son  as 
taking  by  descent^  for  he  declares  that  he  shall  be  con- 
sidered as  heir  to  my  estates. 

But  the  following  paragraphs  in  the  will  are,  in  my 
opinion,  conclusive,  that  the  testator  intended  the  chil- 
dren of  the  great  nephew  Thomcts  to  take  by  descent. 
In  the  8th  paragraph  he  says, — ''  If  my  godson  and 
great  nephew  Thomas  should  not  leave  any  son  at  his 
death,  I  then  direct  that  his  next  brother,  and  second 
son  of  my  nephew  William^  succeed  to  my  estate,  and 
so  on ;  in  case  of  failure  of  male  heirs  to  the  third, 
fourth,  &c."  Here  the  testator  interprets  the  **  not 
leaving  any  son"  to  mean  a  failure  of  heirs  male. 

An  argument  was  undoubtedly  attempted  to  be  rested 
on  the  words  "  and  so  on,''  as  if  they  were  synonymous 
with  'Mn  like  manner,"  and  that  thus  the  former  limi- 
tations must  be  introduced.  Undoubtedly  the  words 
^'and  so  on"  are  occasionally  used  in  this  sense,  but 
this  is  not  their  primary  meaning.  He  says,  in  the  5th 
paragraph, — **  It  is  always  to  be  understood,  that  if  my 
great  nephew  Thomas  should  have  more  sons  than  one, 
if  the  eldest  son  should  die  before  his  father,  he  is  to 
be  succeeded  by  his  second  son,  and  so  onto  the  third, 
&c."  And,  in  my  opinion,  in  this  paragraph,  these 
words  are  not  referential  to  the  mode  of  taking,  but 
merely  descriptive  of  the  order  of  succession  in  which 
the  persons  are  to  take. 

But  what  weighs  with  me  most  is  the  9th  paragraph, 
which  I  must  reject  altogether,  if  I  adopt  the  argument 
of  the  Plaintiffs,  for  it  is  in  these  words  :— *'The  eldest 
great  nephew  living  always  is  to  be  considered  as  my 
legitimate  heir,  in  case  of  failure  of  the  other  brothers, 

my 
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my  express  will  and  desire  being,  that  my  estates  do 
always  descend  in  the  male  line."  These  words  "  de- 
scend in  the  male  line"  have  a  distinct  and  definite 
meaning,  and  are  applicable  to  and  give  a  clue  to  the 
general  meaning  of  the  testator,  which,  but  for  this,  is 
not  very  clear:  with  respect  to  the  rest  of  this  part  of  the 
will,  it  is  true,  that  in  the  10th  paragraph  the  testator 
speaks  of  the  estate  "  descending  from  one  great  nephew 
to  another,"  but  even  in  this  paragraph  he  inferentially 
points  out,  that  the  sum  to  be  raised  in  favor  of  females 
is  only  to  take  effect  in  case  their  father  **  die  without 
heir  male,"  thereby  pointing  out  that  the  word  "  child,*' 
in  the  7th  paragraph,  is  to  be  read  synonymously  v^ith 
the  word  "  issue." 
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The  11th  and  last  paragraph  is  very  confused.  He 
still  talks  of  the  heirs  of  the  nephew  Joseph  taking,  in 
case  of  failure  of  the  sons  or  son  of  his  nephew  William, 
using  the  words  ^^  sons  "  and  "  heirs  "  almost  as  syno- 
nymous, and  certainly  indiscriminately  throughout  this 
paragraph.  From  this  paragraph,  had  it  stood  alone, 
it  would  have  been  difficult  to  have  extracted  any  mean- 
ing conclusively,  one  way  or  the  other,  but  the  inclina- 
tion of  my  mind  is,  that  this  paragraph,  standing  alone, 
would  have  tended  to  shew  the  testator  used  the  word 
"  heir"  and  " heirs  male "  in  the  sense  o( son.  I  cannot, 
however,  get  over  the  positive  declaration  of  his  **  ex- 
press will  and  desire  "  in  the  9th  paragraph,  that  the 
estates  are  to  descend  in  the  male  line,  coupled  with  the 
explanation  which  he  gives  in  the  10th  paragraph  of  his 
desire,  and  which  afford,  as  it  were,  a  key  to  his  mean- 
ing throughout. 

What  he  meant  may,  I  think,  be  very  shortly  and 
clearly  expressed  in  these  words, — "  I  desire  my  real 
estates  to  go  in  the  same  manner  as  if  my  father  had 

died 
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died  scieed  of  them  in  tail  male,"  and  tbai  thia  waa  the 
seheme  &f  the  witl,  and  this  the  mode  in  which  he  in- 
tended: the  whole  of  it  should  operate,  af)d  in  erdcv  to 
aecoDipliah  that  end,  that  the  entail^  so  aa  it  were  ineBted 
in  his  father,  should  not  be  barred. 


It  is,  on  the  perusal  of  tl>e  will  alone^  thai  I  hare 
come  to  this  eondusion,  aaiaiflueaced  by  the  dedsion-  ia 
the  case  of  Jenkins  v.  HerritB  (a)^  It  is  to  be  observed, 
bowever^ithat  this  was  a  direct  decision  on  this  very  wiU^ 
which  has  not  been  reversed ;  and  that  besidea  this,  it 
speaks  ef  a  decision  to  the  same  eflfect  by  a  Court  of  Com- 
moa  Law,  in  a  case  sent  for  the  opinion  of  that  Coiurt. 
It  is  true,  that  the  decision  at  law  is  deprived  of  suich  of 
its  value,  by  the  fact,  that  it  seems  probable  that  the  case 
was  a  concerted  one,,  and  that  probably  both  aides  co- 
vertly concurred^  in  endeavouring  to  obtain  the  dedsioa 
actually  pronounced  by  that  Court.  The  case,  however, 
before  the  Vice-ChaBcellor  was  bend  fide  contested ;  the 
decision  was  appealed  to  the  House  of  Lords,  where  it 
certainly  met  with  a  singular  result,  for  that  Court  de* 
clined  to  entertain  the  appeal  till  it  should  appear  that 
the  Court  below  acted  on  its  own  decision,  which  vesult 
was  a  mere  formal  matter  of  course.  SliU,  the  fiact  of  the 
House  of  Lords  having  adopted  that  course  points  very 
strongly  to  the  inference,  that  the  House  of  Lords  wodd 
not  have  supported  the  decision  of  the  Court  below  ; 
and  it  appears  that  this  was  so  considered  by  the  parties, 
inasmuch  as  the  matter  seems  to  have  been  compromised 
and  the  purchase  abandoned.  But  even  if  the  House 
of  Lords  had  reversed  the  decision  of  the  Vice-Chan- 
cellor, it  would  not  have  decided  that  the  constructioft 
put  on  this  will  by  the  Vice-Chancellor  was  erroneous. 
It  would  merely  have  decided  that  the  question  was  one 

involving 
(a)  4  Maddock^  67. 
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involving  too  modi  doubt  to  encrble  the  Coort  to  oomp^I 
a  pvrchaser  to  'take  a  tttle  depending  on  such  a  ques- 
tion,  in  &e  al>8ence  of  the  persoa  who  alone  was  really 
intereerted  in  contesting  it.  The  decision  in  Maddock 
therefore  certainty  does  not  bind  me ;  hurt  for  the  rea- 
sons I  have  stated,  drawn  from  the  general  scope  and 
object  of  Che  devise,  and  the  interpretation  of  the  devise 
itself,  given  by  the  testator  in  his  own  win,  I  think  that 
vH  the  estates  given  in  the  property  of  the  testator  in- 
-ctuded  in  this  devise  were  estates  in  tail  male,  and  fbsft 
consequently,  upon  the  statements  contained  hi  the  bill, 
the  Plaintfff 'has  no  title  to  the  relief  whidh  lie  asks,  and 
die  demurrer  nrust  %e  allowed. 


1868. 


'NcTB.— An  appeal  to  the  House  of  Loidt  b  pendiog. 


THRUPP  V.  CQLLETT.    (No.  1.) 

TTIHE  testator,  ^(rAn  ColUU,  by  his  will  dated  in  1849, 
^  bequeathed  to  his  executors  as  follows : — "  To 
-my  .executors  the  sum  of  5,000/.  sterling,  which  I  direct 
they  will,  within  the  period  of  iive  years  from  my  de- 
cease, pay  and  apply  in  jmrchasing  and  procuring  the 
discharges  of  persons^  vfhoy  at  the  time  of  my  decease  or 
at  any  time  during  the  said  period  of  five  years,  shall 
or  may  be  committed  to  prisonyfor  non-payment  of  fines, 
fees  or  expenses,  under  the  game  laws  now  or  to  be  here- 
after in  force,  the  cases  to  be  selected  by  my  executors, 
hi  their  own  discretion  and  judgment;  but  no  payment 
for  procuring  the  discharge  of  any  one  person  to  exceed 
the  sum  of  nineteen  guineas.  And  all  such  portions  of 
the  said  sum  of  6,000/.,  or  interest  to  arise  therefrom, 
as  my  executors  shall  not  -have  so  paid  and  applied 
within  the  period  of  five  years  from  my  decease,  or 

which 


Ju/y  26. 

Bequest  for 
purchasing  tht 
discharge  of 
poachers, 
**  committed 
to  prison  for 
non-payment 
of  fines,  feet 
or  expenses 
under  the 
Game  Laws,** 
Held  void  as 
encouraging 
offences  and 
opposed  to 
public  policy. 
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1868.  which  it  might  be  considered  could  not  be  legally  paid 
or  applied  for  such  purposes^  or  either  of  them,  by 
reason  of  the  said  bequest  being  wholly  or  in  part  void, 
shall  be  laid  out  by  my  executors  in  the  purchase  of 
an  annuity  or  annuities  for  the  lives  of  my  said  wife 
and  daughter  and  the  life  of  the  survivor,  and  for  their 
and  her  benefit,  in  the  same  way  as  the  general  residue 
of  my  estate  is  directed  to  be  invested  and  applied,  and 
as  if  the  same  were  part  thereof.  But  nevertheless  my 
executors  shall  not  be  charged  with  or  accountable  for 
any  payment  or  appropriation  of  the  said  sum  of  5,000/. 
and  interest,  or  any  part  thereof,  by  reason  of  any  ille- 
gality or  supposed  illegality  of  the  bequest  thereof, 
hereinbefore  contained,  or  of  its  being  considered  in 
whole  or  in  part  void,  if  they  my  said  executors  shall 
obtain  the  sanction  and  consent  in  writing  of  my  wife 
and  daughter,  or  the  survivor  of  them,  to  any  payment 
they  may  in  their  discretion  make ;  and,  after  obtaining 
such  sanction  and  consent  in  writing,  my  executors  shall 
be  discharged  from  all  liability,  claim  and  demand  in 
respect  thereof,  as  well  from  my  said  wife  and  daughter, 
or  either  of  them,  as  from  any  person  or  persons  whom- 
soever; and  notwithstanding  anything  that  may  be 
urged  against  the  validity  of  the  bequest  above  con- 
tained, or  any  part  thereof,  I  rely  on  my  wife  and 
daughter  concurring  in  carrying  my  wishes  into  effect." 

The  testator  died  in  1856. 

The  Defendants  Ermingarde  Collett,  Adam  Atkinson 
and  Charlotte  Eustatia  his  wife  contended  and  insisted, 
that  the  bequest  of  the  legacy  of  5,000/.  to  the  exe- 
cutors, to  be  paid  and  applied  in  purchasing  and  pro- 
curing the  discharge  of  persons  committed  to  prison  for 
non-payment  of  fines,  fees  or  expenses  under  the  game 
laws,  was  illegal  and  void,  and  that  it  formed  part  of 

the 
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the  residuary  estate  of  the  testator^  and  ought  to  be 
inyested  in  the  purchase  of  an  annuity  or  annuities  as 
directed  by  the  will  in  respect  of  the  testator's  residuary 
estate. 

Mr.  Piggott  for  the  executors. 

Mr.  WickenSf  in  support  of  the  bequest.  The  charity 
is  not  illegal,  for  one  of  the  charitable  objects  mentioned 
in  the  Statute  of  Charitable  Uses  (43  JEUz.  c.  4)  is  ''for 
relief  or  redemption  of  prisoners  or  captives.'*  If  there 
be  two  charitable  purposes,  one  of  which  is  good,  and 
the  other  bad,  the  valid  alternative  will  prevent  the  gifl 
from  failing ;  Sorresby  v.  Hollins  (a).  Here,  if  the 
trustees  cannot  apply  the  fund  in  payment  of  ''  fines," 
still  they  may  pay  ''  the  fees  and  expenses." 

Again,  if  the  gift  be  charitable,  but  the  mode  of  ap- 
plying it  be  illegal,  the  fund  must  be  applied  as  the 
Crown  by  sign  manual  may  direct;  Da  Costa  v.  De 
Pas  (6);  and  if  the  Court  is  unable  to  exercise  the  dis- 
cretion, Forbts  V.  Farbe8{c),  the  fund  is  divisible  amongst 
the  three  objects  equally;  Brown  v.  Higgsid). 

Mr.  Lloyd,  for  the  residuary  legatees,  was  not  called 
on. 

2%e  Master  of  the  Rolls. 

I  cannot  support  this  bequest.  It  is  impossible  not 
to  see,  that  the  effect  of  it  would 'be  to  give  immunity 
and  protect  persons  in  the  commission  of  acts,  which  are 
treated  by  the  legislature  as  offences,  and  for  which 

penalties 

(a)  9  Mod.  221.  (c)  18  Beav.  552. 

(6)  Ambler,  223.  {d)  8  Ves.  561. 
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1868.       penalties  by  fine  are  imposed.    This  Coqrt  could  not 

^•^*v^^^      auppoK  a  <*harity  which  would  protect  persoDs  from  the 

"*!"'      -conseqaences  of  this  offence,  any  more  than  of  others  of 

CoLLETT.      a  different  nature,  which  might  even  amount  to  felony. 
(No.  1.)  »  6  J 

Looking  at  this  bequest  in  a  plain  common-sense 
view,  it  is  obviously  calculated  to  encourage  offences 
•prohibited  *  by  the  legislature.  This  is  against  public 
policy,  and  the  Oourt  cannot  carry  sudi  an  object  into 
effect. 

Declare  it  void. 


July  22,  28. 

A  testator 
gave  his  re- 
siduary estate 
to  his  daughter 
for  life,  and 
afterwards  to 
her  two  sons 
Henry  and 
Charies,  and 
all  other  her 
children 
thereafter  to 
be  bom,  and 
the  issue  of 
his  grand- 
children, who, 
beinff  a  son, 
should  attain 
twenty>one, 
or  being  a 
daughter, 
should  attain 
that  age  or 
marry  with 
consent, 
equally  to  be 
divided,  such 
issue  to  take 
a  parent's 
share:  Held 
void  for  re- 
moteness. 


WEBSTER  V.  BODDINGTON. 

rilHE  testator,  Samuel  JBoddington,  of  the  city  of 
^  London^  'merchant,  ^tbe  father  of  the  Defendant, 
Lady  Wtbgier^  by  his  will  made  in  1838,  devised  and 
'bequeathed  his  real  and  personal  estate  to  three  trustees, 
upon  truat  tosell  and  realiae,  and  to  invest  and  stand  poe« 
>seised  of  tbe49tock8  and  securities,  ''.upon  trust  <luring 
the  life  of  my  daughter.  GFrcice  Webster  (if  they  the  said 
trustees  or  trustee,  and  when  and  as  soon  and  at  such 
time  or  times,  as  they  or  he  do  and  shall,  in  their  or 
his  sole  and  uncontrolled  and  unaccountable  discretion, 
think  fit),  in  the  first  place  to  set  apart  and  appropriate, 
out  of  the  said  dividends,  interest  and  annual  proceeds, 
so  much  and  such  part  or  parts  thereof  as  they  the  said 
trustees  or  trustee  shall  determine  and  think  proper, 
and  to  apply  the  same  for  and  towards  the  education 
and  maintenance,  or  ortherwise  for  the  support  and 
benefit  of  my  two  grandsons  Henry  Boddingion  Webster 
and  Charles  Fox  Webster,  the  sons  of  my  daughter 
Grace  Webster,  and  for  all  and  every  other  her  children 
or  child,  if  siifch  th^re  shall  be,  and  their  issue  respec- 
tively, 
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lively,  and  whether  such  grandchildren  or  issue  respec-        1868. 
tively  be  minors  under  the  age  of  twenty-one  years  or      ^-^/-"*-' 
Doty  but  so  as  that  not  more  than  the  clear  sum  of  4002.  ^^ 

of  lawful  money  of  Great  Britain  be  so  appropriated  or  Boddihotom. 
applied  for  each  such  grandchild  or  issue  in  any  one 
year;"  and,  subject  thereto,  upon  trust,  during  the 
natural  life  of  Lady  Webster,  to  pay  the  dividends,  in- 
terest and  annual  proceeds  to  Lady  Webster  for  her  sole 
and  separate  use,  without  power  of  anticipation. 

And  from  and  after  her  decease,  "  upon  trust  for  my 
said  two  grandchildren  Henry  Boddington  Webster  and 
Charles  Fox  Webster,  and  all  and  every  other  the  child 
or  children  of  my  said  daughter  Grace  Webster  here- 
after to  be  born,  if  any,  and  whether  of  her  present  or 
any  future  marriage  or  marriages,  or  the  issue  of  such 
grandsons  respectively,  or  other  child  or  children,  in 
such  parts,  shares  and  proportions,  and  subject  to  such 
conditions,  restrictions  and  limitations  over,  such  limi- 
tations over  to  be  for  the  benefit  of  some  or  one  of  the 
said  grandsons  and  other  children  or  issue,  as  my  said 
daughter  Grace  Webster  (but  always  with  the  appro- 
bation of  the  said  trustees  or  trustee  for  the  time  being 
of  this  my  will,  signified  in  writing  under  their  or  his 
hands  or  hand)  shall,  notwithstanding  her  coverture,  by 
any  deed  or  deeds,  or  other  instrument  in  writing,  with 
or  without  power  of  revocation,  to  be  by  her  sealed  and 
delivered  in  the  presence  of  and  attested  by  two  or 
more  witnesses,  or  by  her  last  will  and  testament  in 
writing,  or  any  codicil  or  codicils  thereto,  or  any  other 
testamentary  writing,  to  be  signed  by  her  in  the  pre- 
sence of  and  to  be  attested  by  the  like  number  of  wit- 
nesses, shall  direct  or  appoint.  And  in  default  of  any 
such  direction  or  appointment,  then  in  trust  for  all  and 
every  my  said  grandsons  vnviA  other  the  child  and  children 
of  my  said  daughter  Grace  Webster  hereafter  to  be  born 
(if  any),  and  whether  of  her  present  or  any  future 
VOL.  XXVI.  K  marriage 
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1868.  marriage  or  marriages,  and  the  issue  of  sudh  grandsons 
or  other  child  or  children,  who  being  a  son  or  sons  shall 
live  to  attain  the  age  of  twenty-one  years,  or  being  a 
BooDiMOTOH.  daughter  or  daughters  shall  live  to  attain  that  age,  or 
be  married  under  that  age  with  the  previous  consent  of 
my  said  daughter  (if  living),  equally  to  be  divided  be- 
tween or  amongst  them  (if  more  than  one)  share  and 
share  alike,  such  issue  taking  a  parent's  share.^ 

"  Provided  nevertheless,  and  I  declare  and  direct,  that 
if  there  shall  not  be  any  children  or  child  or  other  issue 
of  my  said  daughter,  who,  being  a  son,  shall  live  to  attain 
the  age  of  twenty-one  years,  or,  being  a  daughter,  shall 
Kve  to  attain  that  age  or  be  married  with  such  previous 
consent  given  thereto  as  aforesaid,  then  and  in  such 
case,  from  and  after  the  decease  of  my  said  daughter 
Grace  Webster,  in  case  she  shall  be  then  living  and 
shall  have  survived  her  said  husband  the  said  Henry 
Webster y  upon  trust,  as  to  the  further  sum  of  10,000/.,** 
to  be  raised  out  of  bis  trust  estate,  to*  such  persons  as 
Lady  Webster  should  appoint,  and  subject  thereto  he 
gave  the  trust  premises  to  his  brother  Thomas  Bod- 
dington  for  life,  and  afterwards  to  his  nephew  Thomas 
JBoddington,  the  younger,  absolutely. 

There  was  a  power  of  maintenance  during  the  mino- 
rity "  of  my  said  grandsons  or  other  children  or  issue, 
for  the  time  being  immediately  entitled  by  virtue  of  this 
my  will,  in  expectancy,  to  the  said  trust  monies." 

There  was  also  a  power  of  advancement  during  the 
minority  **  of  my  said  grandsons  and  other  the  children 
or  other  issue  for  the  time  being  immediately  entitled, 
by  virtue  of  this  my  will,  in  expectancy,  to  the  said 
several  trust  monies." 

The  testator  died  in  184:3;  his  daughter  survived 
him.     Her  husband  Sir  Henry  Webster  died  in  1847. 

She 
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She  had  two  children  only,  Henry  Boddingfon  Webster       1858. 

and  Charks  Fox  Webstery  mentioned  in  the  will,  both      ^^^^^^ 
_      ,         ,     .  .      ,  Wbbstbr 

of  whom  had  now  attained  twenty-one.  ^, 

BOOOIWOTON. 

In  1853,  Lady  W^sier  released  her  power  of  ap- 
pointment. 

This  suit  was  instituted  by  Lady  Webster  and  her 
two  sons,  and  the  question  argued  was  as  to  the  validity 
of  the  limitation,  in  the  will,  to  Henry  B.  Webster  and 
Charles  F.  Webster  and  their  issue,  it  being  alleged  to 
be  void  for  remoteness.  The  ease  was  originally  heard 
on  the  31st  of  May^  1854,  when  the  Master  of  the 
Rolls  held  the  discretionary  power  of  maintenance  of 
the  grandchildren  and  issue,  ''  during  the  life  of  Lady 
Webster ^^  was  valid ;  but  he  dechned  deciding  the  ques- 
tion as  to  remoteness  until  issue  bad  been  bom,  who 
might  support  the  validity  of  the  bequest. 

A  child  having  been  bom  to  Charles  Fox  Webster^ 
the  cause  now  came  on  for  argument. 

Mr.  R,  Palmer  and  Mr.  Loudon  for  the  Plaintiffs. 
The  limitation  to  the  testator's  two  grandsons  and  other 
the  children  of  his  daughter,  and  the  issue  of  such 
grandson  who  should  attain  twenty-one,  is  void.  Nei- 
ther the  children  or  the  issue  take  vested  interests 
unless  they  attain  twenty-one,  or  attain  that  age  or 
marry.  The  words  are,  who  "  shall  live  to  attain,** 
which  apply  to  both.  The  issue  may  not  attain  twenty- 
one  within  a  life  in  being  or  twenty-one  years  afterwards, 
and  the  gift  to  some  of  the  class  being  too  remote,  the 
whole  fails,  for  they  cannot  be  separated ;  Greenwood 
V.  Roberts  (a);  Gooch  v.  GoocA{b);  Seaman  v.  Wood{c); 
Read  v.  Gooding  (d). 


Mr. 


(a)  15  Bern.  92.  (c)  22  Beao.  591. 

(b)  14  Heap.  666;  3  De  Gex,  (d)  21  Beav.  478. 
Jf.  4-6.366. 

k2 
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Mr.  Bristowe  in  the  same  iDterest.  The  word  '*  issue"* 
is  equivalent  to  children,  so  there  would  be  a  gift  to 
great  grandchildren  at  twenty-one ;  WildCs  Case  (a). 

If  the  two  grandsons  had  died  under  age,  leaving 
children,  who  also  died  under  age,  the  third  generation 
attaining  twenty-one  were  intended  to  take,  which  is 
plainly  void. 

Mr.  Hobhouse  in  the  same  interest. 

Mr.  Busk  for  the  wife  of  Charles  Fox  Webster, 

Mr.  Selwyn  and  Mr.  Rendall  for  a  child  of  CharU$ 
F.  Webster,  and  Mr.  Lloyd  and  Mr.  Freeling  for  the 
trustees  and  the  parties  taking  in  remainder,  in  support 
of  the  validity  of  the  gift. 

The  power  of  maintenance  in  favor  of  the  grand- 
children and  their  issue  has  been  held  valid ;  the  pre- 
sumption, therefore,  is,  that  the  issue  to  take  the  corpus 
of  the  property  are  the  same,  and,  if  so,  the  subsequent 
gift  to  them  is  valid. 

The  period  for  ascertaining  the  class  is  the  death  of 
the  tenant  for  life;  and  if  you  can  ascertain  the  shares 
into  which  the  whole  is  to  be  divided  within  the  proper 
limits  as  to  time,  the  subsequent  limitations,  though  to6 
remote,  only  affect  those  severed  shares  to  which  they 
are  applicable.  Here,  the  class  is  the  grandchildren  ; 
the  issue  who  are  to  take  **a  parent's  share"  are  not 
members  of  the  original  class,  but  take  by  substitu- 
tion for  their  parents ;  Pearson  v.  Stephen  (b).  The 
word  ''parent"  limits  the  issue  to  children;  Jioss  v. 
Ross(<c);  Robinson  v.  Syhes{jd). 

The 


(«)  6  Rep,  17. 
(6)  5  Bligh,  203. 


(f)  20  Beav.  645. 
(c/)  23  Beav.  40. 
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The  gift  to  the  grandchildren  at  twenty-one  is  valid ; 
and  even  if  the  substitutionary  gid  to  the  issue  be  void, 
the  first  gift  remains  unaffected  by  it. 

The  grandchildren  who  attain  twenty-one  take  vested 
interests,  subject  to  be  divested  by  death  in  the  life  of 
the  tenant  for  life,  and  then  their  children  take  the 
severed  shares  by  substitution. 

James  v.  Lord  Wynford{a);  Griffith  Y.PownaU{b); 
were  also  referred  to. 

Mr,  Loudon,  in  reply,  referred  to  Dick  v.  Lacy{c). 


Wbbstee 

V. 

BoDomoToif, 


The  Master  of  the  Rolls. 

The  question  arising  upon  the  construction  of  the       Jufy  28. 
will  of  Mr.  Boddingion  is,  whether  a  limitation  is  too 
remote.     He  gives  the  property  in  question  upon  trust 
for  his  grandchildren  or  their  issue  as    his  daughter 
shall  appoint* 

I  only  refer  to  that  power  for  the  purpose  of  saying 
that  it  was  perfectly  good,  but  that  as  Lady  Webster 
has  released  all  her  right  of  appointment,  no  question 
arises  upon  that  part  of  the  case. 

The  will  then  proceeds  to  state  what  is  to  be  done  in    . 
default  of  appointment,  and  upon  that  the  question 
arises.    The  testator  says,  ^'  And  in  default  of  any  such 
direction  or  appointment,  then  in  trust  for  all  and  every 
my  said  grandsons,  and  other  the  child  and  children  of 

my 

(0)  1  Smalt  4-  G.  40.  (c)  8  Beav,  214. 

(6)  13  Sim,  393. 
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1868.       my  said  daughter  Grace  Webster,  hereafter  to  be  born 

^^^^^      (if  any),  and  whether  of  her  present  or  any  future  mar- 

V.  riage  or  marriages,  and  the  issue  of  such  grandsons  or 

BooDiMOTOM.   Qtjjgj.  chjij  Q|.  children,  who,  being  a  son  or  sons,  shall 

live  to  attain  the  age  of  twenty-one  years,  or,  bemg  a 

daughter  or  daughters,  shall  live  to  attain  that  age,  or 

be  married  under  that  age,  with  the  previous  consent  of 

my  said   daughter  (if  living),  equally  to  be   divided 

between  or  amongst  them  (if  more  than  one),  share 

and  share  alike,  such  issue  taking  a  parent's  share." 

The  question  arises  upon  those  words,  and  really  is 
this: — when  is  the  class  to  be  ascertained?  whether 
immediately  on  the  death  of  the  daughter,  in  which 
case  the  gift  is  perfectly  good ;  or  whether  it  is  to  be 
ascertained  when  the  grandchildren  or  issue  of  a  grand- 
child have  attained  the  age  of  twenty-one  years. 

If,  on  the  death  of  Lady  Webster,  the  estate  is  to  be 
divided  into  as  many  shares  as  there  are  children  of 
Lady  Webster  who  survive  her,  and  children  of  Lady 
Webster  who  have  predeceased  her  leaving  children, 
then  it  is  perfectly  good ;  but  if  it  be  necessary  to  wait 
until  either  all  the  children  of  Lady  Webster  shall  have 
attained  twenty*one,  or  until  some  child  or  remoter 
issue  of  a  child  of  Lady  Webster  shall  have  attained 
twenty-one  after  her  decease,  in  order  to  ascertain  the 
number  of  shares  into  which  the  estate  is  to  be  divided, 
then  it  is  void  for  remoteness,  as  the  class  to  take  is  not 
to  be  ascertained  until  after  a  period  which  may  exceed 
a  life  or  lives  in  being  and  twenty-one  years  after- 
wards. If  Lady  Webster  should  die,  leaving  an  infant 
daughter,  who  should  also  die  in  infancy,  leaving  a 
child,  would  that  child  be  entitled  under  the  words  of 
the  will  (assuming  no  rule  against  perpetuity  existed) 
to  take  his  share  in  this  property  ?  On  the  best  consi- 
deration 
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deration  I  can  give  to  the  case,  I  think  that  these  1858. 
words  which  I  have  already  read,  '*  who  being  a  son  or 
sons  shall  live  to  attain  the  age  of  twenty-one  years,  or 
being  a  daughter  or  daughters  shall  live  to  attain  that  Bodoiwotom* 
age  or  be  married  under  that  age  with  the  previous 
consent  of  my  said  daughter,  if  living,"  apply  both  to 
the  living  grandsons  and  to  the  other  children  of  the 
testator's  daughter  as  well  as  to  the  issue  of  the  grand- 
children, that  the  words  are  not  confined  to  the  issue  of 
the  grandchildren,  but  apply  to  the  whole  class,  and 
that  the  class  consists  of  three  sets  of  persons,  viz.,  the 
existing  grandsons  who  are  named,  grandchildren  there- 
after to  be  born,  and  the  issue  of  those  two  previous 
descriptions  of  grandchildren  who  may  have  died  before 
the  period  of  distribution,  all  of  whom  must  attain 
twenty-one  years  before  the  division  of  the  fund  takes 
place. 

I  have  carefully  considered  the  authorities  which 
were  cited  to  me,  and  I  have  reconsidered  my  decision 
in  the  case  of  Greenwood  v.  Roberts  (a),  the  more  so  as 
that  case,  if  correct,  seems  to  me  to  govern  the  present 
one,  and  as  it  has  undergone  some  discussion  since  in  a 
very  learned  work  on  this  subject  (6),  and  has  been 
supposed  to  be  inconsistent  with  the  decision  of  Sir 
Lancelot  Skadwell  in  Chriffith  v.  PowruUl{c).  But 
upon  the  best  consideration  I  can  give  to  the  case  it 
appears  to  me  quite  consistent  with  Griffith  v.  Powncdl^ 
and  to  govern  the  present  case. 

In  Griffith  v.  Pownall  there  was  a  power  to  appoint 
a  fund  amongst  all  the  children  of  a  named  person, 
begotten  and  to  be  begotten,  and  their  issue,  and  in 

default 

(a)  15  Beav.92,  2nd  ed. 

(6)  1  Jarmm  on  Willi,  p.  226,  (c)  13  Sim.  393. 
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1858.  default  of  appointment  it  was  given  to  the  children 
^•^^'^^^  equally.  The  donee  of  the  power  had  six  children,  all 
BBtTBE  ^j.  whom  were  alive  when  the  power  was  created,  and 
BoDDiMOTOM.  the  appointor  had  directed,  by  his  will,  that  the  share 
which  every  child  of  the  donee  begotten  or  to  be 
begotten  was  entitled  to  in  default  of  appointment 
should  be  held  in  trust  for  that  child  for  life,  and  after 
his  death  for  his  children.  The  donee  of  the  power 
appointed  the  fund  among  many  objects,  which  were 
perfectly  good  at  the  time.  It  was  held  that  the 
appointment  was  perfectly  good  with  respect  to  all 
those  children,  because  it  was  u  separate  and  distinct 
matter  and  could  be  kept  separate  and  distinct,  and  that 
therefore  the  appointment  was  good  to  the  extent  to 
which  it  was  within  the  limits  of  perpetuity,  but  bad  to 
the  extent  that  it  went  beyond  it. 

I  not  only  approve  of  that  decision,  but  think  it  is 
quite  consistent  with  my  decision  in  Chreenwood  v. 
Roberts  (a). 

In  Greenwood  v.  Roberts  the  gift  was  to  the  children 
of  Thomas  living  at  his  decease,  in  equal  shares  and 
proportions,  and  there  was  this  direction  contained  in 
the  will.  ''  And  I  further  direct,  that  if  any  of  the 
children  of  my  brother  Thomas  shall,  at  bis  decease,  be 
dead  and  have  left  issue,  such  issue  shall  nevertheless 
be  entitled  among  them,  if  more  than  one,  to  the  same 
sum  of  money  as  they  would  eventually  have  been 
entitled  to  had  their  parent  outlived  them."  Now  the 
validity  of  the  bequest  there  could  not  depend  upon  the 
fact  whether  the  children  of  Thomas  who  were  alive  at 
the  date  of  the  will  survived  Thomas  or  not,  and  if  they 
all  died  leaving  children,  the  children  would  have  to 

share 
(a)  15  Beav,  92. 
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fthare  with  the   other  children  of   Thomas  who  were        1858. 
bom  after  the  death  of^  testator,  but  had  predeceased       >^^/'^' 
Thomas,  and  this  would,  undoubtedly,  have  been  good         "^"* 
if  the  clasa  were  to  be  ascertained  at  the  death   of  Boddimotom. 
ThomaSy  but  they  took  no  vested  interests  until   they 
attained  twenty-one,  so  that  if  the  children  of  Thomas 
who  we're  living  at  the  date  of  the  will  died   before 
Thomas  and  left  children,  who  died  under  twenty-one 
years  leaving  remoter  issue,  it  would  not  be  until  these 
remoter  issue  attained  twenty-one  that  the  class  would 
be  ascertained,   or  the  number   of  shares  ascertained 
into  which  the  fund  would  be  divisible.     If  at  Thomases 
death  he  had  no  child  living,  but  all  his  children  had 
died  leaving  issue  and  were  all  infants,  and  they  could 
not  take  until  twenty-one,  they  might  again  have  died 
leaving  remoter  issue,  who  would  not  take  until  twenty- 
one,  so  that,  in  point  of  fact,  the  class  was  not  to  be 
ascertained  until  a  period  beyond  a- life  and  lives  in 
being  and  twenty-one  years  afterwards. 

In  Cattlin  v.  Brown  (a),  Vice-Chancellor  Wood  has 
very  carefully  considered  this  case;  he  takes  the  dis- 
tinction which  I  have  already  stated,  and  expresses  his 
approbation  of  that  case.  The  case  there  was  simply 
this: — It  was  "  a  devise  to  Thomas  Cattlin  for  life,  with 
remainder  to  all  and  every  the  children  of  Thomas 
Catlin  during  their  natural  lives,  in  equal  shares,  and 
after  the  decease  of  any  or  either  of  them,  the  part 
or  share  of  the  child  so  dying  unto  his,  her  or  their 
children  or  child,  and  his,  her  or  their  heirs  for  ever,  as 
tenants  in  common."  The  Vice-Chancellor  there  held, 
that  they  were  distinct  and  separate  gifts,  and  that 
therefore  those  that  were  given  to  the  children  of  Tho- 
mas  Catlin,  who  were  alive  at  the  death  of  the  testator, 

would 

(a)  11  Hare,  372, 
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1868.  would  be  perfectly  good.  I  fully  acquiesce  in  the  pro- 
priety of  that  decision,  and  I  fully  concur  in  the  five 
"1'/"'  rules  which  he  lays  down  in  that  case,  in  which  he 
BoDDiNOTOM.  specifies  what  are  the  leading  principles  which  govern 
these  cases.  I  think  it  necessary  to  refer  to  the  fifth 
rule  which  he  mentions  in  page  377,  because,  if  this  case 
does  not  come  within  that  rule,  it  must  be  too  remote. 
The  yice-Chancellor  says,  **  The  fifth  and  last  rule  to 
which  I  need  to  advert  is  this . — that  where  there  is  a 
gift  or  devise  of  a  given  sum  of  money  or  property  to 
each  member  of  a  class,  and  the  gift  to  each  is  wholly 
independent  of  the  same  or  similar  gift  to  every  other 
member  of  the  class,  and  cannot  be  augmented  or 
diminished,  whatever  be  the  number  of  the  other  mem- 
bers, then  the  gift  may  be  good  as  to  those  within  the 
limits  allowed  by  law.''  I  fully  concur  in  these  expres- 
sions, and  the  case  of  Griffith  v.  Poumall(a)  is  brought 
within  the  principle  of  the  rule  by  the  gift  of  a  power  to 
a  person  who  might  select  objects  who  were  not  beyond 
the  proper  limits. 

But  I  think  that  the  present  case  cannot  be  brought 
within  that  rule.  If  I  am  right,  that  the  direction  as 
to  the  attainment  of  twenty-one  years  is  essential  to 
enable  any  member  of  the  class  to  take,  it  is  obvious, 
on  the  face  of  the  will,  that  there  is  this  very  possible 
result,  viz.,  that  before  the  decease  of  Lady  Webster  the 
grandchildren  then  alive  might  all  have  died  leaving  chil- 
dren or  remoter  issue,  that  some  of  her  children  might 
also  have  been  born  to  Lady  Webster  after  the  death  of 
the  testator,  that  all  these  might  have  predeceased  her 
and  left  children  under  twenty-one,  and  that  all  these 
might  have  been  infants  at  the  death  of  Lady  Webster. 
The  class  could  not  then  be  ascertained,  for  no  one  would 
have  attained  the  age  when  it  was  to  vest,  and  it  was  not 
to  be  divided  until  some  member  of  the  class  had  attained 

the 
(a)  13  5tiif.  309. 
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the  age  of  twenty-one  years  after  her  decease,  and  it  is        1868. 
not  by  any  means  clear,  that  this  event  would  take  place       ^•^^^•^ 
within  twenty-one  years  after  her  decease,  because  the  ^, 

infant  child  or  issue  of  Lady  Webster^  then  alive,  might  Boddikotom. 
have  died  in  their  infancy,  leaving  children  or  remoter 
issue  who  would  not  have  attained  twenty-one,  and 
therefore  would  not  have  attained  vested  interests  until 
more  than  twenty-one  years  after  the  death  of  Lady 
Webster.  It  is  manifest  in  this  case,  as  I  observed  with 
reference  to  the  case  of  Oreenwood  v.  Roberts^  that  the 
validity  of  the  testamentary  disposition  cannot  depend 
on  the  fact  whether  the  grandchildren  who  were  alive 
at  the  date  of  the  will  survived  Lady  Webster  or  not. 
It  would  be  contrary  to  every  principle  to  allow  sub- 
sequent events  which  have  occurred  to  determine  the 
validity  of  a  devise  or  bequest.  It  is  obvious  that  it 
must  be  good  or  bad  in  its  inception,  and  as  soon  as 
the  will  takes  eflfect,  viz.,  on  the  death  of  the  testator,  it 
takes  effect  and  is  a  good  disposition  or  not,  either  in 
whole  or  in  part;  but  the  number  of  the  class  to  be 
ascertained,  as  they  may  die  leaving  children  or  remoter 
issue,  could  not  be  ascertained  until  after  the  death  of 
Lady  Webster^  nor  until  it  had  been  ascertained  that 
some  of  the  issue  of  the  class  had  attained  the  age  of 
twenty-one  years. 

I  am,  therefore,  of  opinion,  upon  the  best  consideration 
that  I  can  give  to  this  will,  that  the  existing  grandsons 
formed  only  a  portion  of  a  class,  which  was  not  to  be 
ascertained  until  a  period  which,  by  possibility,  might 
exceed  the  life  of  Lady  Webster  and  twenty-one  years 
after  her  decease,  and,  therefore,  I  think,  that  the  gift 
to  them  is  too  remote. 
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1858. 


CHRISTY  V.  COURTENAY. 

Feb.  8. 
Voluntary  gift  nHHIS  case  18  reported  ante  (a),  on  which  occasion 
by  another  to  ^^'**^  Lnngdale  directed  a  reference,  in  order  to 

his  sons,  in       ascertain  whether  the  testator  was  solvent  at  the  time 
1841,  set  aside,  he  made  the  voluntary  settlements  on  his  sons  in  1835 
It  being  ascer-   ^nd  1841. 
tamed,  on  a 
reference,  that 
at  those  pe-  Part  of  the  testator's  estate,  consisting  of  chambers 

tlor's  debts  ex-  '"  the   Temple^  held   for  lives.     These  were  in    1836 

ceeded  his        mortgaged  to  Messrs.  Milne  for  8,000/. 
auets.  ^  °  * 

duce  of  the  By  the  decree,  the  chambers  were  ordered  to  he  sold, 

M^e,  under  the  f^^^  f^^,^  ^]^^  mortgages,  in  case  the  mortgagees  con- 
holds  for  lives  sented,  and  the  surplus  of  the  produce,  after  paying  the 
SrlSutor  mortgagees,  was  ordered  to  be  paid  into  Court,  and 
held  legal,  and  "  that  the  question  whether  such  proceeds  of  sale  con- 
Assefai.        **    stitute  legal  or  equitable  assets  be  reserved," 

The  chambers  were  accordingly  sold,  and  the  mort- 
gagees having  been  fully  paid,  the  surplus  produce  was 
paid  into  Court,  and  carried  to  a  separate  account,  in- 
tituled ''The  proceeds  of  disputed  Chambers'  Account" 

The  Master  made  his  report,  by  which  he  found,  that 
the  saleable  value  of  the  testator's  property  on  the  1st 
day  of  il/ay,  1835  (other  than  the  chambers  which  w^re 
transferred  into  the  joint  names  of  his  sons  Philip 
Warner  Courtenay  and  Francis  Foljambe  Courtenay 
on  the  1st  day  of  May,  1835),  was  54,833/.  19«.  9(i, 
and  the  amount  of  the  debts  and  liabilities  of  the  tes- 
tator, on  the  same  day,  was  57,505/.  Xs.  9d.,  leaving  the 
testator  indebted  in  the  sum  of  2,671/.  2s,  beyond  the 

value 
(a)  13  Beav.  96. 
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value  of  his  property ;  and  that  1,848/.  16«.  (part  of  the 
value  of  the  testator's  estate  on  the  1st  day  of  May^ 
1835)  represented  the  value  of  shares  in  mining  com- 
panies, which  shares  were  liable  to  fluctuation  and  might 
become  wholly  valueless. 

And  he  found,  that  the  saleable  value  of  the  testator's 
property  on  the  29th  of  January ^  1841  (other  than  the 
chambers  transferred  into  the  names  of  his  sons  Philip 
Warner  Courtenay  and  Francis  Foljambe  Cuurtenay  on 
the  1st  day  of  May,  1835,  and  29th  of  January,  1841), 
was  64,611/.  13*.  7d.  or  thereabouts,  and  the  amount  of 
the  debts  and  liabilities  of  the  testator  on  the  same  day 
was  75,506/.  9s.  lOd.,  leaving  a  sum  of  20,894/.  16*.  3^. 
due  from  the  testator  beyond  the  value  of  his  assets; 
and  that  1,251/.,  part  of  the  value  of  the  testator's 
estate  on  the  29th  day  of  January,  1841,  was  the  value 
of  shares  in  mining  companies,  which  shares  were  liable 
to  fluctuation  and  might  become  wholly  valueless. 

And  he  found,  that  the  estimated  value  of  the  cham- 
bers transferred  into  the  names  of  his  sons  Philip 
Warner  Courtenay  and  Francis  Foljambe  Courtenay  on 
the  1st  day  of  May,  1835,  according  to  the  books  of  the 
said  testator  (a),  was  6,941/. 

And  he  further  found,  that  the  estimated  value  of  the 
chambers  transferred  into  tiie  names  of  Philip  Warner 
Courtenay  and  Francis  Foljambe  Courtenay  on  the 
29th  day  of  January,  1841,  including  the  right  of 
transfer  which  was  then  exercised  in  favor  of  Philip 
Warner  Courtenay  (which  the  testator  valued  at 
1,950/.),  was  6,191/. 

The 

(a)  In  these  books,  the  testator  rents,  of  the  Inner  Temp/e,  of 
estimated  the  value  of  chambers  which  he  was  a  Bencher,  at 
Md  by  him,  io  1840,  at  nomiual      29,527/. 
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1868.  The  testator's  specialty  debts  were  16,628/.,  and  bis 

simple  contract  debts  18,029/.,  and  the  Master  found, 
that,  by  the  order  dated  the  18th  day  of  March,  1860, 
CooRTBMAT.  H  was  ordercd,  that  the  question  whether  the  proceeds 
of  sale  which  might  be  carried  to  the  accooot  entitled 
**  Proceeds  of  disputed  Chambers' Account,"  constituted 
legal  or  eqaitable  assets  should  be  reserved. 

The  Master  therefore  found,  that  until  it  had  been 
decided  what  fund,  if  any,  was  to  be  considered  equitable 
assets,  there  was  no  fund  applicable  to  the  payment  of 
the  simple  contract  creditors  of  the  testator. 

The  cause  now  came  on  for  further  consideration* 

Mr.  Greene,  for  the  Plaintiffs,  now  contended  that 
the  surplus  produce  of  the  sales  formed  equitable  assets, 
and  was  divisible  port  piueu  amongst  the  specialty  and 
simple  contract  creditors. 

Mr.  Selwyn,  contrd. 

Rakestraw  v.  Brewer  {a);  Cunningham  v.  Wegff{b); 
Price  V.  North  (c) ;  Silk  v.  Prime {d),  were  cited  ;  and 
see  Cook  v.  Oregson  (e) ;  Shee  v.  French  (/). 

The  Master  of  the  Rolls  declared,  that  the  transfers 
made  by  Mr.  Courtenay  to  his  sons,  in  1836  and  1841, 
were  void  under  the  Statute.  He  held  that  the  surplus 
produce  of  the  chambers  formed  part  of  the  legal  assets 
of  the  testator,  and  directed  the  Plaintiffs'  costs  to  be 
paid  out  of  the  funds,  and  the  residue  to  be  apportioned 
amongst  the  specialty  creditors. 

(a)  2  P.  Wm»,  511.  (rf)  1  Bro,  C  C.  138. 

(b)  2  Bro,  C.  C.  241.  (e)  3  Drew.  547. 

(c)  1  FhiL  85.  (/)  Ibid,  716. 

Note.—  Reg.  Lib.  1857,  A.foL  741. 
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MUIR  t;.  JOLLY.  j^^^ 

TN  1811,  on  the  marriage  of  Joseph  8,  Muir  and  his  A  trustee 
-*■     wife,  two  legacies  of  lOOi.  and  200/.,  a  sum  of  60Z.  ^^  on  be^ 

due  ixomJackMn.  and  160Z.  due  on  the  promissory  note  lialf  of  the 

^  ^  .  .         ,         _    ,  ,  V.   ,  *ro«t    The 

of  Dakj  were  assigned  to  Jackson  and  Dale  upon  trust  vendor  exe- 

for  Mrs.  Muir  for  life,  and  afterwards  for  the  children  ^*®^  *  *;°°- 
'  ^  ^  veyance  to  the 

ef  the  marriage.    The  trustees  were  authorized  to  invest  trustee,  which 
all  or  any  part  of  the  trust  funds  in  freeholds.  [^|^  an/that 

the  trustee 

There  were  five  children  of  the  marriage.     In  1843,  trust  monies 

I>aU  entered  into  negotiations  with  Jolly  for  the  pur-  ""fficjent  to 

chase  of  a  freehold  house  and  garden,  and  by  an  inden^  chase  money, 

ture  dated  in  1843,  made  by  Jolly  and  others  of  the  one  J^n^S  ^rJl 

part,  and  JDah  (described  as  the  only  acting  trustee  of  ceipt  for  the 

the  settlement)  of  the  other,  after  reciting  the  marriage  ^a^se  money. 

settlement,  and  that  Dale  had,  at  the  request  of  Muir  1"  fact,  only 

part  was  paid, 
and  wife,  contracted  with  Jolly  for  the  purchase  of  the  and  the  trustee 

property  for  370/.,  and  that  Dale,  for  the  purpose  of  f^J^^^^^^ 

enabling  him  to  pay  the  purchase  money,  had  called  in  randum  of  de- 

and  obtained  payment  of  a  sufficient  part  of  the  trust  JSciencyl^the 

monies  which  were  vested  in  him  upon  the  trusts  of  the  latter  reciting 

said  settlement,  it  was  witnessed,  that  in  consideration  ^^^  hg^  lent 

of  370/.  in  full  for  the  said  purchase  money  to  Jolly,  the  trustee  that 
.,__.._  ,  -    ,         .  ,  .  sum  to  enable 

paid  by  Dale,  by  and  out  of  the  said  trust  monies  gotten  him  to  com- 

in  and  received  by  him  as  the  acting  trustee  (the  receipt  Fw^j/ygn- 

whereof  Jolly  thereby  acknowledged),  the  property  was  dor  had  no 

conveyed  to  Dale,  his  heirs  and  assigns,  upon  the  trusts  ^^e^eeds  in 

of  the  indenture  of  settlement  of  the  6th  day  of  De-  !»"  possession 

for  the  unpaid 
cember,lS\\.  purchase 


money. 


A  receipt  for  the  370/.  was  indorsed  on  the  convey- 
ance, and  signed  by  Jolly  the  vendor,  but,  in  fact,  200/. 
only  were  paid  to  Jolly,  and  the  170/.  bad  never  been 

paid. 
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1858.  paid*  Dale^  however,  executed  a  bond,  dated  the  22nd 
d^Ly  of  April,  1843|  for  securing  io  Jolly  the  payment  of 
the  sum  of  170/.  and  interest  on  the  22nd  day  of  October 

Jolly.  then  next.  He  also  signed  a  memorandum  of  the  same 
date,  which  was  to  the  following  effect :— It  recited  that 
Jolly  had  that  day  advanced  and  lent  to  Dale  170/,  in 
order  to  enable  him,  as  a  trustee  under  the  marriage 
settlement  of  Muir  and  wife,  to  complete  the  purchase 
of  a  certain  freehold,  &c.  purchased  by  Dale  as  such 
trustee  as  aforesaid ;  and  that,  as  a  further  considera- 
tion and  inducement  to  Jolly  for  making  the  loan. 
Dale  had,  on  that  day,  delivered  unto  and  deposited 
with  Jolly  the  title-deeds  and  writings  of  the  property. 
It  then  witnessed  and  Dale  thereby  declared,  that  the 
deeds  had  been  deposited  by  him  with  Jolly  as  a  pledge 
for  better  securing  to  him  the  payment  of  170/.  and 
interest.  And  Dale  agreed  to  execute  all  deeds  neces- 
sary for  conveying  the  property  to  Jolly,  by  way  of 
mortgage,  for  securing  the  170/.  and  interest. 

Jolly  retained  possession  of  the  purchase  and  title- 
deeds,  and  after  his  death,  this  suit  was  instituted 
against  his  representatives  by  a  child  of  the  marriage, 
insisting  that  Jolly  was  not  an  equitable  mortgagee  of 
the  property,  inasmuch  as  Dale  had  no  right  or  power 
to  make  such  deposit  or  to  sign  or  execute  such  memo- 
randum, and  that  the  same  were  null  and  void  as 
against  the  Plaintiff  and  the  other  parties  beneficially 
interested  in  the  property.  The  bill  prayed  a  declaration 
that  the  representatives  of  Jolly  were  not  entitled  to 
any  mortgage  or  lien  upon  the  premises  or  the  title- 
deeds,  and  that  they  might  be  delivered  up.  It  alleged 
that  Jolly  well  knew  that  the  premises  were  purchased 
with  trust  money,  and  it  was  his  duty,  therefore,  to  have 
required  the  immediate  payment  thereof  by  Dale^  who 
had  then  in  his  hands  trust  monies  amply  sufficient  for 

the 
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the  purpose;  and  that  if  Jolly  permitted  any  part  of  the 
purchase  money  to  remain  unpaid,  he  did  so  by  arrange- 
ment between  himself  and  Dale,  and  for  the  conve- 
nience of  one  or  both  of  them. 

The  Defendants,  by  their  answer,  declined  to  give  up 
the  deeds,  except  on  payment  of  the  170Z.  unpaid  pur- 
chase money  and  interest. 

Mr.  B.  Palmer  and  Mr.  Sheffield  for  the  Plaintiff, 
relied  on  Whiter.  Wakefield  (a). 

Mr.  Oiffard  in  the  same  interest. 

Mr.  Selwyn  and  Mr.  Foeier^  contrdy  argued,  that  it 
being  clearly  proved  that  the  whole  of  the  purchase 
money  had  not  been  paid,  the  vendor,  on  the  established 
principles  of  this  Court,  retained  a  lien  for  it,  which  he 
had  not  waived  by  the  securities  on  the  estate.  As  to 
the  incompetency  of  the  vendor  to  contradict  the  recitals 
of  payment  of  the  trust  funds,  they  said  it  was  the  or- 
dinary case,  for,  in  all  instances  of  lien  for  unpaid 
purchase  money,  the  vendor  had  been  permitted  to 
contradict  the  recitals  of  payment  and  the  receipt  for 
the  purchase  money;  Sug,  Vend,{h).  They  argued, 
that  it  was  contrary  to  the  plainest  principles  of  equity 
to  allow  purchasers,  whether  trustees  or  cestuis  que 
trust,  to  obtain  an  estate  without  fully  paying  the  con- 
sideration for  it. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  Plaintiff  is  entitled  to  a 
decree.  The  only  question  is,  whether  the  sum  of  170/. 
18  unpaid   purchase  money  or  a  loan.     If  it  be  the 

former, 

(a)  7  Sim.  401.  (b)  Page  552. 

VOL.  XXVI.  L 
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1868.  former,  the  vendor  undoubtedly  i«  entitled  to  a  lien  for 
it,  but  if  the  vendor  made  a  loan  to  the  trustee,  to  enable 
him  to  complete  the  purchase,  and  took  a  mortgage 
of  the  trust  estate,  then  I  am  of  opinion  that  be  is 
entitled  only  to  such  lien  as  the  person  who  created  it 
had  the  power  of  giving.  Mr.  Selwyn  suggested  the  case 
of  an  ordinary  purchaser,  but  in  that  case  the  question 
could  not  arise,  because,  whether  the  vendor  had  his 
ordinary  lien  or  a  mortgage,  the  charge  on  the  estate 
would  be  the  same.  If  Jolly,  the  vendor,  lent  this 
money  to  Dale  to  enable  him  to  complete,  it  would  be 
impossible  that  Jolly  could  say  he  had  any  charge  or 
interest  on  the  estate  except  such  as  Dale  could  give 
him. 

The  real  question,  therefore,  is,  whether  this  sum 
of  170/.  is  unpaid  purchase  money  or  a  loan  ?  Does  it 
lie  in  the  mouth  of  Jolly  to  say  that  it  is  unpaid  pur- 
chase money?  The  purchase  deed  recites  that  Dale 
had  ^'called  in  and  obtained  payment  of  a  suflBcient 
part  of  the  trust  money  ;*'  Jolly  therefore  knew  that  it 
was  impossible  for  Dale  to  contradict  that  assertion. 
What  does  Jolly  do?  First,  he  takes  a  bond  for  the 
payment  of  the  170/.  That,  however,  is  not  the  material 
part  of  the  transaction,  there  is  this,  which  is  infinitely 
more  important,  I  mean  the  memorandum  which  clearly 
explains  under  what  circumstances  the  title  deeds  re- 
main in  the  possession  of  Jolly.  It  is  in  these  words : 
"Whereas,  &c.  (a)."  That  is  the  document  which 
Jolly  requires  as  a  security  for  the  170/.  The  recital  is 
not  that  Jolly  as  vendor  had  not  received  the  whole 
purchase  money,  but  that  he  had  advanced  the  170/.  to 
Dale  to  enable  him  to  complete  the  purchase  on  behalf 
of  the  trust.  How  is  it  possible,  after  this,  for  Jolly  to 
say  that  this  is  a  case  of  unpaid  purchase  money  ?  it 

is 
(fl)  See  ante,  p,  144. 
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18  inconsistent  with  the  written  documents  and  the  1868. 
character  of  the  transaction.  The  document  admits  the 
receipt  of  the  whole  purchase  money,  this  by  itself  I 
should  regard  as  nothing,  but,  coupling  it  with  the  other 
declarations,  I  think  it  impossible  to  treat  this  as  an 
ordinary  case  of  a  purchase  by  one  on  his  own  account. 
The  facts  take  it  out  of  the  ordinary  rule  and  raise  this 
question : — whether  Jolly  is  entitled,  not  as  against 
Dale  (for  as  against  him  he  is  entitled  to  every  security 
he  could  give),  but  as  against  the  cestuis  que  trttst,  to 
retain  the  title  deeds.  I  am  of  opinion  that  he  is  not, 
and  there  must  be  a  decree  to  deliver  up  the  deeds  to 
the  new  trustees  of  the  settlement,  with  costs  up  to  and 
including  the  hearing. 


THRUPP  V.  COLLETT.   (No.  2.) 

July  26. 

rpHE  testator  by  his  will,  dated  in  February,  1849,  Under  a  be- 

^      after  giving  a  legacy  of  600/.  to  James  King,  if  ^^tor's 

in  his  service  at  his  decease,  gave  to  his  executors,  to  "  servanu  in 
,  .,,..»,.  1,1  «  .     .  .     hi8  service  at 

be  equally  divided  between  all  the  other  servants  m  his  the  time  of 

service  at  the  time  of  his  decease,  the  sum  of  LOOOZ.       Jl"  ^^/'u 

'  '  the  Court  heldf 

that  two  out- 
There  were  eight  servants   who  were  boarded  and  door  iervants, 
^      .  ,  continuously 

lodged  on  the  premises  occupied  by  the  testator,  and  employed  at 

they  claimed  the  legacy.    Besides  these,  WUliam  Cole$,  ;^^J„J[5fd? 

the  gardener,  William  Clarke,  the  under-gardener,  and  hut  that  a  boy, 

Joseph  Wearn,  an  errand  boy,  as  servants  of  the  testator,  fe^^montht  in 

in  his  service  at  the  time  of  his  decease,  claimed  to  be  *he  jewr,  * 

.  ,    ,  ,  .111  .  .  whilst  the  tc»- 

entitJed,  together  with  the  other  servanto,  to  participate  tator  was  at 

ia  tbe  legacy  of  1,000/.  ^^ZT^t 

The  weekly  wages, 
to  carry  letters 
to  the  post,  and  who  was  so  employed  at  the  testator's  death,  was  not  entitled. 

l2 
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1868. 


The  evidence,  so  far  as  relates  to  these  three  claimants, 
was  as  follows: — William  Coles  and  William  Clarke 
were  in  the  service  of  the  testator  at  the  time  of  his 
decease  and  for  tf  period  of  about  twelve  months  pre- 
viously at  weekly  wages,  living  oflp  the  premises.  They 
were  employed  during  the  whole  of  each  working  day 
in  the  week,  and  William  Coles  generally,  and  William 
Clarke  occasionally,  attended  on  a  part  of  each  Sunday 
to  feed  the  cattle,  and  they  had  no  other  employment 
from  any  other  person. 


Joseph  Weartif  aged  fourteen  or  thereabouts,  was  the 
son  of  a  day  labourer  in  the  neighbourhood,  and  was 
employed  by  the  testator,  while  at  Arnewood  (his  country 
residence),  in  the  month  of  June^  1865,  to  carry  letters 
and  papers  to  and  from  the  post  office  while  the  testator 
was  resident  at  Arnewood,  and  received  Bs,  9d.  per  week 
during  such  service.  Joseph  Wearn  was  so  employed 
from  June  to  November  in  the  year  1865,  and  from  June, 
1866,  until  the  death  of  the  testator  (28th  November, 
1866),  but  when  the  testator  was  absent  from  Arnewood, 
Joseph  Wearn  was  not  employed  by  him. 


Mr.  Bagshawe,  for  Coles  and  Clarke,  referred  to  and 
commented  on  the  cases  of  Chilcot  v.  Bromley  {a), 
where  a  coachman^  provided  by  a  job-master,  was  held 
by  Sir  W,  Grant  not  to  be  a  servant  living  with  him  at 
bis  death;  Bulling  v.  JEllice{b),  in  which  a  farm  bailiff 
had  been  held  to  be  a  "servant;"  Ogle  v.  Morgan (c), 
where  the  head  gardener,  living  in  one  of  the  testator's 
cottages,  and  was  not  dieted  by  the  testator,  was  held  not 
to  be  a  "servant  in  my  domestic  establishment,"  and 
Blackwell  v.  Pennant  (d),  where  a  bequest  to  "  servants 
living  with  me/'  was  held  not  to  exclude  servants  living 

in 


(a)  12  Vet.  114. 
(6)  9  Jur.  936. 


(c)  1  De  Oex,  M.  ^  G.  359. 

(d)  9  Hare,  551. 
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in  a  different  house;  Howard  v.  TFi&07i(a);  Towtm^        1868. 

hend  V.  Windham  (J),  in  which  case  the  bequest  was, 

unto  "  such  of  my  servants  as  shall  be  living  with  me  at 

the  time  of  my  death."    The  Lord  Keeper  said  *'the 

steward  of  courts,  and  such  who  are  not  obh'ged  to  spend 

their  whole  time  with  their  master,  but  may  also  serve 

any  other  master,  are  not  servants  within  the  intention 

of  the  will,  but  I  will  not  narrow  it  to  such  servants  only 

that  lived  in  the  testator's  house,  or  had  diet  from  him/' 

Mr.  Swanston,  jun.,  for  the  boy  Wearn,  argued,  that 
he  was  a  servant,  and  had  lost  his  situation  by  the  death 
of  the  testator,  and  that  it  was  the  intention  of  the 
testator  to  make  some  compensation  to  persons  in  his 
employ,  who,  by  his  death,  would  lose  their  occu- 
pation. 

Mr.  Shapter  argued,  that  the  three  claimants  who 
had  but  weekly  salaries,  and  resided  off  the  property, 
were  not  entitled  to  participate  in  the  1,000/.  He  re- 
ferred to  Jones  V.  Henley  (c),  where  a  testator  be- 
queathed "  100/.  apiece  to  all  his  servants,"  the  Court 
declared,  that  such  only  as  were  menial  servants,  and 
lived  along  in  the  house  with  the  testator.  He  also 
referred  to  Booth  v.  Dean(d)y  where  the  bequest  was  '*  to 
each  of  my  servants  one  year's  wages  over  and  above 
what  may  be  due  to  them  at  the  time  of  my  decease," 
Sir  John  Leach  held,  that  a  person  working  under  the 
testator's  gardener,  at  weekly  wages,  and  a  cowboy,  who 
had  served  the  testator  for  some  time  at  weekly  wages, 
but  neither  of  whom  resided  with  or  formed  part  of  th^ 
testator's  family,  were  not  entitled  under  the  bequest, 
he  being  of  opinion,  that  the  testator  meant  only 
family  servants  usually  hired  by  the  year. 


Mr. 


(a)  4  Hagg.  Ecc.  Rep.  107.  (c)  2  Bep.  in  Ch.  361. 

(6)  2  Vem.  646.  (d)  1  Myl.  *  K.  560. 
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Mr.  Boffffallay,  in  the  same  interest,  argued,  that  one 
test  of  the  claimants  coming  within  the  class  was, 
whether  they  would  be  entitled,  as  servants,  to  mourn- 
ing, which  he  considered  they  clearly  would  not. 

The  Mabter  of  the  Rolls. 

I  think  that  on  authority  and  on  the  terms  of  the 
will,  both  the  gardener  and  under-gardener  were  ser- 
vants of  the  testator  in  every  sense  of  the  word.  The 
case  of  Townsend  v.  Windham  (a)  determines  that  mere 
residence  is  not  a  fact  on  which  the  Court  ought  to 
proceed  in  determining  the  question,  whether  a  person 
was  a  servant  within  the  words  *'  living  with  me  at  the 
time  of  my  death/'  This  case  b  much  stronger,  the 
residence  of  these  men  might  be  equally  convenient  and 
quite  as  close  as  if  their  cottages  belonged  to  the  tes- 
tator. As  to  the  weekly  wages,  I  believe  that  to  be  a 
very  common  mode  of  payment  in  such  cases.  The 
gardener  was  more  than  a  year  in  the  testator's  service, 
and  during  that  term,  he  was  continuously  employed  by 
him  in  discharge  of  his  duties,  and  his  master  would  be 
liable  to  pay  the  tax  for  him  as  a  gardener. 

The  same  observations  apply  to  the  under-gardener, 
and  I  think  it  impossible  to  say  that  they  were  not 
servants  in  the  service  of  the  testator  at  the  time  of  his 
decease. 

As  to  the  boy,  all  the  arguments  which  have  been 
used  in  his  favor  would  apply  to  a  day-labourer  and 
more  strongly,  for  a  day-labourer  might  be  continu- 
ously and  exclusively  employed.  The  boy  was  only 
employed  during  six  months  in  the  year,  and  neither 

continuously 
(fl)  2  Fern.  546. 
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coDtiDuously  nor  exclusively ;  for  he  was  at  liberty  to  1868. 

work  for  any  one  else,  and  the  testator  could  not  have  ^''^^ 
treated  him  as  his  own  servant.      A  charwoman,  who  «. 

came  once  a  week  to  a  family,  might  be  held  to  be  a  ^m'^Y V 
servant  of  a  testator  with  as  much  reason  as  the  boy. 


Re  ATKINSON  and  PILGRIM. 

April  16. 
rpHIS  was  a  very  long  special  petition  for  taxation  A  client  pre- 

-■-     of  some  bills  of  costs.  ^*^titior 

for  the  taxation 

The  Petitioners,  the  executors  of  a  testator,  continued  ijcitor'i  bill, 

to  employ  the  Respondents,  the  testator's  solicitors,  in  ^P^^**]^ 

the  management  of  his  estate  and  affairs.     The  solicitors  licitor  had 

entered  into  a  series  of  legal  proceedings  against  the  p^^^^g^ 

Southampton  and  Dorchester  Railway  Company,  re-  and  praying 
*•        *u     u   -I  J-  r  11     *  *•  *u     *         that  the  costs 

specting  the  building  of  a  small  station  near  the  tes-  of  them  might 

tator's    property.      These   were   characterized    by  the  1^,  wholly  dis- 
^.1.  o  11  1.  ,1        allowed  on 

Petitioners  as  being  of  a  reckless  and  imprudent  cha-  taxation. 

racter,  and  consisted  of  a  suit  in  Chancery,  and  five  ^^io^ag^d 

successive  actions.  to  be  un- 

necessary, and 
the  Petitioner 

The  result  in  respect  of  costs  was  as  follows  : —  ^**  ordered  to 

"^  pay  the  costs 

The  costs  of  the  proceedings  against  the  railway  of  it- 
company,  as  appeared  by  the  bills  of  costs,  amounted  to 
1,419/.  4s.  9d,,  and  in  respect  of  which,  30/.  only  was 
recovered  from  the  company  for  damages,  and 
628/.  4$.  6d.  for  costs,  leaving  a  balance  in  respect  of 
costs  of  the  proceedings  of  791/.  0$.  3d,,  which  sum  was 
now  claimed  against  the  executors. 

The  petition  alleged » that  neither  the  Petitioners,  nor 
any  one  interested,  were  ever  advised  by  the  solicitors, 

that 
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1858.  that  they  would  incur,  or  suspected^  in  the  slightest 
degree,  that  they  were  incurring  or  could  incur,  any 
regponsibilities  or  risk  in  respect  of  any  proceedings 
against  the  railway  company.  That  if  it  had  ever 
once  been  suggested  by  the  solicitors,  that  there  was 
any  risk,  or  that  expenses  amounting  to  anything  like 
700/.  were  likely  to  be  incurred,  the  said  proceedings 
would  not  have  been  taken.  That  in  instituting  and 
carrying  on  the  proceedings,  the  solicitors  were  wanting 
in  their  duty  towards  the  Petitioners,  as  executors,  and 
ought  at  least  to  have  pointed  out  the  risk  attending 
them,  and  the  probable  amount  of  costs  that  would  be 
incurred,  and  who  would  be  liable  in  respect  thereof. 

The  petition  alleged,  that  no  advantage  could  possibly 
have  resulted  to  the  said  estate  from  the  actions,  and 
that  the  Petitioners  were  advised,  that  the  extent  of  the 
said  litigation  was  and  is  in  no  way  warrantable,  and 
that,  under  the  circumstances,  the  costs  of  the  actions 
ought  to  be  wholly  disallowed. 

The  petition  prayed  that  it  might  be  declared,  that 
no  sum  whatever  ought  to  be  allowed,  by  way  of  costs,  in 
respect  of  the  actions,  and  that  such  parts  of  the  bills  of 
costs  as  might  not  be  wholly  disallowed  might  be  taxed, 
with  such  special  directions  as  might  be  fitting  and  all 
usual  directions. 

Mr.  R.  Palmer  and  Mr.  Selwt/n,  in  support  of  the 
petition,  argued,  that  a  special  order  was  necessary,  as 
upon  an  order  of  course,  the  Applicant  must  admit  bis 
liability  on  some  part  of  the  bills. 

Mr.  Lhyd  and  Mr.  C.  Barber,  contri,  did  not  resist 
the  common  order  for  a  taxation,  but  contended  that  a 
special  petition  was  unnecessary,  as  the  taxing  master 

would 
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would  take  the  matters  complained  of  into   his  con- 
sideration. 


7%tf  Master  of  the  Rolls. 

I  am  of  opinion  that  the  taxing  master  can  go  into 
these  matters.  That  was  the  statement  made  by  Mr. 
JFoUett,  the  taxing  master,  in  Re  Clarke  (a),  and  it  was 
concurred  in  by  the  Lords  Justices.  Lord  Langdah 
was  also  of  opinion  that  the  taxing  master  had  full 
authority  to  go  into  these  questions.  The  Petitioners 
roust  pay  the  costs  of  the  petition. 

(a)  1  Dt  G.,  M.  ^  G.  p.  46. 
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In  re  THE  NATIONAL  LIVE  STOCK 
INSURANCE  COMPANY. 

May  24. 
HIS  was  a  petition  presented  by  three  shareholders  A  comDany 
for  the  dissolution  and  winding-up  of  this  com-  1353  ^xeA 

since  carried 
on  its  business 

The  company  was  established  and  registered  in  1853^  every  year, 
and  a  deed  of  settlement  prepared  and  executed  in  the  «nounting  in 

^     ^  .  the  whole  to 

usual  way.     The  capital  was  to  be  250^000/.,  in  100,000  6,507/.  There 

shares  of  2/.  10**.  each.     The  preliminary  expenses  were  uri^JJJ^j^Jbe 

6,082/.,  and  although  about  70,000  shares  had  been  manage- 

subscribed  for,  the  calls,  amounting  to  \0$,  a  share,  had  directors  had 

been  paid  on  31,171  only.    The  chairman  and  the  five  not  paid  for 

siiares  suo- 
directors  had  themselves  signed  the  deed  for  14,000  scribed  for  by 

shares,  of  which  they  had  cancelled  11,000,  together  hl^b^n^'^d 
with  many  others,  amounting  to  about  24,000/.  On  outofcamtd, 
the  whole,  17,086/.  only  had  been  paid  up  for  deposits,   ^n^^^t  the 

bankers  had 


The 


been  reduced 
to  300/.;  on 


the  other 

hand,  the  calls  on  the  shares  had  hitherto  been  one-fifth  only :  Held,  by  the  Ma$ter  qf 
the  Rolls  and  the  Lords  Justices  (on  appeal),  that  there  was  no  case  for  winding  it  up. 
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The  compaDy  carried  on  tlieir  business  for  some  time, 
but  the  shareholders  becoming  dissatisGed,  a  committee 
of  investigation  was  appointed,  who  employed  an  Actuary 
to  investigate  their  affairs.  He  made  his  report,  by 
which  it  appeared  that  the  company  had  been  con- 
ducting their  business  at  a  loss.  That  although  the 
annual  receipts  in  the  years  1854,  1865,  1856  and  1857 
had  been  8,228/.,  13,048/.,  13,619/.,  and  17,696/.,  still, 
after  deducting  the  expenses,  there  bad  been  a  loss  in 
every  year,  and,  notwithstanding  this,  dividends  were 
paid  on  the  shares,  but  out  of  the  capital.  The  fol- 
lowing is  the  summary  of  losses : — 

£      «.    d. 
Loss  in  1854 340    5  10 

„      1855 1,103    6     1 

„      1856 4,485  13    2 

„      1857 178    0    2 

£6,507    4    3 


The    amount    subscribed    had   been    employed  as 
follows : — 

£  t.  d. 

To  amount  received  on  34,171  shares     •     .      17^085  10  0 

By  preliminary  expenses    £5fiSZ  18     6 

Less  written  off  4  years  .        2fi3S     3     4 

3,049  15  2 

Losses  on  business .       6,607  4  9 

Dividends  paid 1,473  8  3 

Balance 6,055  ft  4 

£17,085  10  0 


There  were  liabilities  of  the  company  amounting  to 
1,000/.,  and  outstanding  policies  exceeding  500,000/.,  to 
be  provided  against,  and  at  the  same  time,  the  com- 
pany's 
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pany*8  balance  at  the  bankers  had  been  reduced   to 
300/. 

The  Actuary  recommended,  that  all  parties  who  had 
signed  the  deed  of  settlement  should  be  required  to  pay 
the  deposit  on  the  shares  they  had  subscribed  for, 
which,  he  said,  would  provide  sufficient  capital  to  carry 
on  the  affairs  of  the  company,  and  afford  the  only 
chance  of  preventing  a  stoppage  for  want  of  funds. 
He  recommended  that  no  further  dividends  should  be 
paid  except  out  of  the  profits,  and  that  the  expenses 
of  management  should  be  reduced. 

At  the  adjourned  meeting  of  shareholders,  held  on 
the  19tb  of  Marchy  1858,  the  report  was  received  and 
adopted,  and  it  was  resolved,  that  the  directors  should 
convene  an  extraordinary  meeting  to  consider  as  to  pro* 
priety  of  winding-up  the  company.  The  directors  im- 
mediately afterwards  made  a  call  of  b$.  per  share,  pay- 
able on  the  28th  of  Aprils  and  convened  a  special 
meeting  for  the  14th  of  May ^  sixteen  days  after  the  call 
would  be  payable,  so  as  to  exclude  all  shareholders  who 
bad  not  paid  up  this  call. 

Mr.  72.  Palmer  and  Mr.  Roxhurgh/\n  support  of  the 
petition.  It  will  be  for  the  interest  of  all  the  share- 
holders that  this  company  should  be  wound  up;  it  is 
useless  to  continue  to  carry  on  a  business  by  which  a 
loss  is  annually  incurred.  The  expenditure  exceeds  the 
receipts,  and  all  the  subscribed  capital  has  been  sunk, 
so  that  the  company  is,  in  truth,  insolvent. 

The  conduct  of  the  managing  body  shews  that  it  is 
necessary  for  the  Coui*t  to  interfere ;  the  directors,  who 
have  signed  the  deed  for  14,000  shares,  have  only  paid 
deposits  on  600  each,  and  they  have  attempted   to 

cancel 
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cancel  the  rest  of  their  shares^  together  with  others, 
amounting  to  24,000.  They  are  liable  for  all  the  shares 
they  have  subscribed  for ;  Williams  v.  Page  (p).  The  ma- 
nagement is  not  bond  fide;  flourishing  and  unwarranted 
statements  have  been  made  as  to  the  affairs  of  the  com- 
pany, and  dividends  have  been  paid  out  of  capital. 
They  cited  Ayre^s  Case(b)\  Ex  parte  Spackman(c); 
and  see  11  ^  12  Vict.  c.  45,  s,  5,  cl.  8. 


Mr.  Selwyn  and  Mr.  W.  W,  Cooper,  for  the  company, 
after  observing  that  the  course  taken  by  the  directors 
was  that  recommended  by  the  Actuary,  were  stopped 
by  the  Court. 

The  Mastbr  of  the  Rolls  was  of  opinion,  that  the 
grounds  alleged  were  not  sufficient  for  ordering  the 
company  to  be  wound  up.  That  the  company  might  be 
entitled  to  call  upon  the  directors  to  pay  on  the  shares 
originally  subscribed  for  by  them,  and  to  enforce  the 
payment  of  the  calls,  which,  he  observed,  would  make 
a  great  difference  in  the  amount  of  the  funds  of  the 
company. 


He  thought  that  this  was  not  a  case  for  winding-up, 
and  dismissed  the  petition  with  costs. 


(a)  24  Bern).  654. 
(6)  25  Beav.  513. 


(c)  1  Mac,  ^G.  170;  1  HaU 
4-  TwelU,  229. 


Note. — AfBrmed  by  the  Lords  Justieei,  22  June,  1859. 
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HUSKISSON  V.  LEFEVRE. 

Ju/5fl6,19,20. 
npHE  testatrix,  by  her  will  dated  in   1855,  devised  Underatmst, 

^      her  Eartham  estate  to  trustees  for  twenty-one  fnl*"! j^*"*^" 

•'  one  yean, 

years  (a),  in  trust  to  accumulate   the   rents  until   the  to  accumulate 
same,  "together  with   her   residuary  personal   estate,  *< should 

thereinafter  directed  to  be  accumulated,  should  amount  a™o"nt  to  the 

aggregate  lum 
to  the  aggregate  sum  or  value  of  25,000/,"  which  sum  or  value  of 

she  directed  them  to  lay  out  in  the  purchase  of  lands  fheS^Vwuf 

convenient  to  be  held  with  the  Eartham  estate.     Sub-  in  land,  the 

ject  thereto,  she  gave  the  Eartham  estate  to  the  Plain-  of  Ae  pro^ 

tiff  for  life,  with  remainder  to  his  first  and  other  sons  perty  being 

....  .    ,  yariable,  it  was 

m  tail,  with  remamder  over.  ^/^  that  the 

trust  for  ac- 
cumulation 
And  the  testatrix  bequeathed  all  such  shares  as  she  ceased  on  the 

might  have,  at  her  decease,  in  the  Sun  Fire  and  Life  ^l^^\J^ 

Offices  to  her  trustees,  upon  trust,  with  the  dividends  would  orodaee 

and  annual  proceeds  thereof,  to  renew  her  leaseholds,      ' 

&c. ;  and,  subject  thereto,  she  declared  her  will  to  be, 

that  the  said  dividends  and  annual  proceeds,  and  the 

said  shares,  should  constitute  pait  of  her  residuary  per* 

sonal  estate,  but  that  the  said  shares  should  not  be  sold 

until  all  other  her  residuary  personal  estate  thereinafter 

directed  to  be  invested  in  the  purchase  of  lands  should 

be  exhausted,  nor  unless  the  person  for  the  time  being 

entitled  in  possession  to  her  Eartham  estate  (he  being 

of  full  age)  should  in  writing  consent  to  such  sale." 

The  testatrix  gave  all  the  residue  of  her  personal 
estate,  after  payment  of  her  debts,  &c.,  unto  the  same 

trustees, 
(a)  24  Beav.  403. 
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1868.  trustees^  upon  trust,  ''  with  all  convenient  speed  after 
her  decease,  to  sell,  dispose  of,  call  in  and  convert  the 
same  into  money,  and  stand  and  be  possessed  of  the 
moneys  to  be  produced  by  such  sale,  disposition,  calling 
in  and  conversion,  upon  trust,  by  such  investment 
thereof  and  the  income  thereof,  as  was  before  declared 
of  the  rents  and  profits  of  her  JBariham  estaLie,  to  permit 
the  same,  for  a  period  not  exceeding  twenty-one  years 
from  her  decease,  to  accumulate,  until,  by  such  means 
and  by  means  of  the  accumulation  of  the  rents  of  her 
said  Eartham  estate,  as  aforesaid,  the  full  sum  of 
25,000/.  should  be  accumulated,  and  then  the  same  was, 
as  aforesaid,  to  be  laid  out  in  the  purchase  of  such 
estates  as  aforesaid. 

The  testatrix  died  in  1866,  possessed  of  110  Globe 
shares.  Their  value  was  very  uncertain,  being  seldom 
bought  or  sold  in  the  market.  They  were,  however, 
now  of  the  estimated  value  of  17,630/. 

The  aggregate  of  the  present  estimated  value  of  the 
shares,  together  with  the  accumulated  rents  and  the 
personal  estate  invested  in  Consols,  now  amounted 
altogether  to  22,062/.,  and  the  Plaintiff  had  paid  into 
Court  2,948/.  to  make  up  the  26,000/.,  in  order  that  he 
might  be  let  into  possession  of  the  Eartham  estate,  this 
sum  had  also  been  invested  in  the  funds. 

Several  questions,  under  these  circumstances,  arose, 
which  were  made  the  subject  of  a  special  case. 

The  next  of  kin  contended,  that  the  corpus  of  the 
Sun  shares,  beyond  the  necessary  accumulations  of  the 
'^  dividends  and  annual  proceeds,"  to  make  up  the 
26,000/.,  were  undisposed  of.  Another  question  was, 
whether  the  Sun  shares  could  be  sold  by  the  trustees, 

and 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY. 

and  a  third  at  to  the  time  at  which  the  shares  and  the 
other  funds  were  to  be  valued^  so  as  to  ascertain  whether 
^the  aggregate  sum  or  value"  of  the  accomulations 
amounted  to  95,000/.  Three  periods  were  suggested 
for  that  purpose ;  first,  the  death  of  the  testatrix ; 
secondly,  the  present  time;  and  thirdly,  at  the  time 
when  the  25,000/.  had  been  actually  made  up  by  the 
Plaintiff  (January,  1838). 

The  points  principally  argued  were,  that  after  the 
25,000/.  had  been  made  up,  there  was  an  intestacy  as 
to  the  corpus  of  the  Obbe  shares,  a  limited  accumulation 
of  the  dividends  alone  having  been  directed.  That  no 
sale  could  take  place  until  the  25,000/.  had  been  made 
up,  and  that  no  consent  could  be  given  by  the  tenant 
for  life  until  that  period ;  and  that  there  was  no  present 
mode  of  making  up  the  25,000/.  in  consequence  of  the 
constant  change  in  the  value  of  the  securities. 

Mr.  Stlwyn  and  Mr.  Pemberton  for  the  Plaintiff,  the 
tenant  for  life. 

Mr.  R.  Palmer  and  Mr.  Wright  for  the  trustees. 

Mr.  Follett  and  Mr.  Wintle,  for  the  next  of  kin. 
Mr.  Sdwyn,  in  reply. 

The  Master  of  the  Rolls. 

I  think  there  is  no  intestacy  here  under  any  circum- 
stances. The  testatrix  declared  that  the  '^  dividends 
and  annual  proceeds"  of  the  shares,  and  the  shares, 
should  form  part  of  her  residuary  personal  estate. 
**  She  gave  all  the  residue  of  her  personal  estate  to  be 
sold  and  invested  and  accumulated.  There  is  no  want 
of  diapositioii  of  the  residuary  personal  estate  which 

may 
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may  exceed  25,000/. ;  but  the  period  when  25,000/.  has 
been  accumulated  is  fixed  for  the  investment  in  land, 
and  for  letting  the  tenant  for  life  into  possession.  The 
testatrix  did  not  intend  that  there  should  be  an  intes- 
tacy, but  she  fixed  a  period  when  the  accumulations 
were  to  cease,  namely,  when  they  should  amount  to 
25,000/,  and  therefore  what  was  to  be  invested  was 
the  produce  of  the  general  personal  estate. 

She  gave  **  all  the  residue  of  her  personal  estate"  in 
trust  to  convert  "  the  same"  (that  is  the  whole  residue) 
and  stand  possessed  of  the  moneys,  upon  trust  to  permit 
''  the  same"  to  accumulate  until  the  full  sum  of  25,000/. 
should  be  accumulated,  and  then  **  the  same"  (which  is 
not  the  25,000/.  but  the  whole  residue  as  before)  is  to  be 
laid  out. 

1  am  also  of  opinion  that  the  trust  for  accumulation 
ceases,  and  for  making  the  investment  arises,  when  the 
whole  funds  and  accumulations  would  produce  the  ag- 
gregate sum  or  value  of  25,000/.,  and,  at  that  period, 
the  Plaintiff  will  become  entitled  to  enter  into  posses- 
sion and  have  the  benefit  of  the  accumulated  fund. 
In  addition  to  that,  my  view  with  respect  to  the  Sun 
shares  is,  that  there  is  not  an  absolute  and  imperative 
trust  on  the  trustees  to  sell  the  shares,  and  invest  the 
produce  in  lands,  but  that  they  can  only  be  sold  with 
the  consent  of  the  tenant  for  life. 

I  will  mention  the  case  again  to-morrow. 


The  Master  of  the  Rolls. 

July  20.  On  reconsidering  the  matter  I  am  of  opinion,  that 

the  testatrix  meant  the  value  to  be  ascertained  at  the 

time 
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time  when  all  the  accamulations,  if  realized,  would  pro- 
duce a  clear  25,000/.  The  trusts  for  accumulations  were 
then  to  cease,  and  those  for  investment  to  arise.  She 
gave  to  her  trustee  a  power  of  conversion  but  directed 
that  it  should  not  extend  to  the  Globe  shares^  unless 
with  the  consent  of  the  tenant  for  life  for  the  time 
being,  who  was  to  be  at  liberty  to  have  them  retained  if 
he  thought  fit; 


SALTER  V.   BRADSHAW. 
BRADSHAW  v.  SALTER. 

Jti/5f19,20,21. 

XN  1796,  and  prior  to  the  marriage  between  James  The  purchase 

-■-     Salter  and  Elizabeth  Busby ^  articles  were  executed,  cannot  stand 

whereby  it  was  covenanted  that  some  real  estate  at  j"  «<l?**y  *>"*" 

less  the  pur- 
Bethnal  Green  belonging  to   Mrs.  Salter  should   be  chaser  shews 

settled  on  Mr.  and  Mrs.  Salter  for  their  lives,  and  after-  {^'^^  P^Je 

wards,  **  to  be  equally  divided  between  the  issue  of  the  for  it 

intended  marriage  (if  any),  share  and  share  alike,  and  ^  reversion  set 

in  case  there  should  be  no  such  issue,  then  as  therein  a^^e  ^^   , 

forty  years,  the 

mentioned.  vendor  having 

instituted  pro- 
ceedings for 
The  marriage  took  place  in  1795.  that  purpose 

a  year  after  it 
fell  into  pos- 
In   1796,  a  settlement  was  executed,  whereby  the  session,  and 

the  Duixihaser 

property  was  limited  to  the  use  of  James  Salter  for  life,  having  failed 

with  remainder  to  Mrs.  Salter  for  life,  with  remainder  ^  P«>y«  ^^^^ 

he  had  paid 
to  the  use  of  the  child,  if  only  one,  and  if  more  than  fuU  value  for 

one,  then  of  all  the  children  of  James  Salter  on  the  ^^ 
body  of  Elizabeth  King  Salter,  his  wife,  lawfully  to  be 
begotten,  to  be  equally  divided  between  them,  if  more 
than  one,  as  tenants  in  common  in  tail,  with  cross  re- 
mainders between  them  in  tail,  and  on  failure  of  the 
issue  of  all  such  children,  to  the  use  of  the  survivor  of 
VOL*  XXVI.  M  James 
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James  Salter  and  Elizabeth   King,  bis  wife,  in   fee 
simple. 

There  was  issue  of  the  marriage  one  child  only,  tiz., 
the  Plaintiff,  the  Beverend  Henry  George  Salter,  who 
attained  twenty-one  in  1817.  He  was  then  absolutely 
entitled  in  fee  or  in  tail  to  the  property,  subject  to  the 
life  interest  in  possession  of  his  father  James  Salter 
(who  was  then  aged  fifly-four  years),  and  to  the  life 
interest  in  remainder  of  Elizabeth  King  Salter  (who 
was  then  aged  forty-seven  years)  therein,  and  (as  the 
Defendants  alleged,  but  the  Plaintiff  did  not  admit) 
subject  to  the  contingency  of  there  being  one  or  more 
other  child  or  children  born  of  the  said  marriage  of 
James  Salter  and  Elizabeth  King  Salter,  his  wife* 

In  1818,  the  Plaintiff,  being  in  want  of  money,  sold 
his  reversionary  interest  in  the  property  to  Mr.  Brad" 
show  for  1,200/.,  and  conveyed  it  by  indentures  of  the 
21st  and  22nd  of  February,  1818,  and  by  a  fine  to  the 
purchaser,  and  he  covenanted  to  suffer  a  recovery  in 
order  to  bar  the  entail. 

The  Plaintiff's  mother  died  in  1839,  and  his  father  in 
1855,  and  the  Plaintiff's  estate  then  fell  into  possession. 
In  May,  1856,  the  Plaintiff  instituted  the  first  suit 
against  the  representatives  of  Bradshaw,  who  was  dead, 
claiming  two  charges  on  the  estate  of  333/.  and  436/., 
which  he  derived  from  his  father  in  1847,  and  also 
seeking  to  set  aside  the  purchase  of  the  reversion  in  1818, 
on  the  ground  of  its  being  a  sale  by  him  of  a  rever- 
sionary interest,  at  an  undervalue,  while  in  difficulties. 

1.  The  bill  prayed,  that  .the  indentures  of  the  20th 
and  2l8t  days  o{  February,  1818,  and  the  fine,  might 
be  declared  to  constitute  and  stand  as  a  security  only 

for 
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for  tbe  ttmottnt  actually  adtanced  by  Bradshaw  to  the 
PlaioUff^  with  interest  thereon. 

2.  Or  if  this  Court  dhouM  be  of  opinion  that  the  in* 
dentures  of  the  20tb  and  2Ut  days  of  Febrnaryy  1818, 
and  the  fine,  operated  as  an  effectual  and  absolute 
<^Mteyance^  frotn  which  the  Plaintiff  was  not  entitled 
to  be  relieved,  then  that  an  account  might  be  taken  of 
the  two  charges,  and  that  tbe  said  Defendants  might 
be  decreed  to  pay  the  Plaintiff  what  should  appear  due 
thereon^  and  in  default,  might  be  foreclosed. 
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The  representatives  of  Bradskaw  instituted  the  cross 
suit  against  Mr.  Salter^  for  the  performance  of  his 
covenant  to  bar  the  entail,  by  a  disposition  under  the 
Fines  and  Recovery  Act,  and  for  a  conveyance  of  the 
property  to  them. 

Evidence  was  entered  into  by  the  Defendants  as  to 
the  value  of  the  reversion  at  the  time  of  the  sale,  but  it 
is  only  necessary  to  state,  that,  in  the  result,  the  Court 
was  not  satisfied  that  the  full  value  had  been  given. 

Mr.  Selwyn  and  Mr.  W.  H.  Terrell  for  the  Plaintiff, 
Mr.  Salter. 

Mr.  R.  Palmer,  Mr.  FoUett  and  Mr.  Sheffield,  for 
the  Defendants. 


Edwards  v.  Burt  (a) ;  Bowes  v.  Heaps  (J) ;  Headen 
V.  Rasher  (c);  Potts  v.  Curtis  (d)  were  cited,  as  to  the 
principles  on  which  the  Court  acts  in  setting  aside 
purchases  of  reversions. 

The 


(«)  2  De  Gex,  M,  ^  G.  55. 
(b)  8  F«t.  4-B.  117. 


(f)  M*CUL  *  F.  89. 
(rf)   Yaunge,  543. 


m2 
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The  argument  turned  principally  on  the  value  of  the 
reversion  at  the  time  of  the  sale,  and  on  the  reduction 
on  the  calculated  value,  in  consequence  of  the  doubt 
whether  the  Plaintiff  was,  under  the  articles  and  settle- 
ment tenant  in  tail  or  in  fee,  and  the  chance  of  other 
issue  of  the  Plaintiff's  parents  being  bom  who  would 
have  shared  with  him,  and  the  effect  of  lapse  of  time  (a). 


The  Mastbr  of  the  Rolls  said,  bis  impression  was, 
that  this  purchase  could  not  stand,  that  there  was  a 
question,  whether  the  Plaintiff  was  tenant  in  fee  or  in 
tail;  but  still  it  was  the  duty  of  the  Defendants  to 
shew  that  full  value  had  been  given. 


The  Master  of  the  Rolls. 

July  21.  After  reading  the  papers  in  this  case,  I  have  come  to 

the  same  conclusion  as  that  which  I  expressed  yesterday* 


Modern  decisions  have  established  this : — that  the  bur- 
den of  establishing  that  a  full  price  has  been  given  for 
a  reversion  lies  upon  the  purchaser,  and,  in  order  to 
maintain  the  validity  of  such  a  transaction,  it  is  essential 
that  he  should  preserve  abundant  evidence  that,  at  the 
time  he  purchased  the  reversion,  it  was  of  the  value,  and 
of  no  greater  value,  than  that  which  he  gave  for  it.  In 
the  present  case,  the  purchaser  has  not  only  preserved 
no  such  evidence,  but  he  has  made  it  impossible  that 
any  such  evidence  should  be  obtained.  It  is  out  of  the 
question  to  suppose  that  the  Court  can  arrive  at  any 

satisfactory 


(a)  See  Gowland  v.  De  Farta^ 
17  Ve$.  p.  27,  which  was  com- 
promified  by  Gotoland  giving  to 
De  Faria  a  mortgage  for  5,375/., 


or  about  half  as  much  more  as 
De  Faria  would  have  obtained 
under  the  decree. 
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satisFactory  conclusion  from  speculative  opinions  as  to 
the  probable  value  of  the  property  at  the  time  of  the 
sale,  derived  from  its  value  nine  years  previous  (a),  or 
from  its  value  at  the  present  time.  It  is,  as  I  have 
already  observed,  a  perfectly  bond  fide  case,  but  it  is 
one  in  which  the  purchaser  has  not  thought  fit  to  pre- 
serve any  evidence  of  its  value  vehen  he  bought  it, 
nor  in  fact  did  he  ascertain,  at  the  time,  what  was  its 
value,  for  that  is  very  clearly  shewn;  and  it  is  this 
circumstance,  now,  when  it  has  fallen  in,  which  has 
made  it  impossible  to  ascertain  what  the  value  was. 
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I  think,  also,  the  time  cannot  be  reckoned  as  a  bar 
to  the  Plaintiff's  demand,  although  I  feel  strongly 
disposed  to  give  the  purchaser  every  advantage  that 
can  be  derived  from  the  great  length  of  time  which  has 
elapsed  since  the  transaction  took  place,  namely  forty 
years;  but  the  reversion  did  not  fall  into  possession  until 
three  years  ago,  and  the  bill  was  filed  a  year  after.  If 
it  had  been  shewn  to  me  that  pains  had  been  taken  to 
ascertain  the  value  at  the  time,  that  a  person  had  been 
employed  to  value  it,  but  that,  by  reason  of  death  or 
other  circumstances,  the  evidence  could  not  now  be 
procured,  it  would  have  been  a  matter  of  great  im- 
portance, but  it  is  proved  to  me  that  the  value  was  not 
ascertained,  and  the  result  is,  the  transaction  must  be 
set  aside. 

Declare  the  purchase  ought  to  be  set  aside,  and  that 
the  conveyance  ought  to  stand  as  a  security  for  what 
may  be  found  due  to  the  Defendants. 

Take  an  account  of  the  1,200Z.  and  sums  expended 
for  lasting  repairs  and  interest  at  five  per  cent,  on  the 

1,200/. 

(fl)  On  a  partition,  in  1818,  the  property  was  valued  at  7,603/. 
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1/200/.  aod  an  accouqt  of  tbe  ranU  rec^v^  by  the 
Defendaota^  and  direct  a  recooveyaoce,  od  paynawt  of 
the  balance* 

No  cost^  up  to  and  including  tba  bearing. 


Note. — ^The  taiU  were  compromised,  upon  paymeat  to  the  Plaiiitiff 

of  ]  1,000/.  (30th  Jti/^,  1859).    The  present  rental,  which  had  gre«t|y 
increased,  iVom  accidental  circumstances,  was  said  to  be  928/.  5f .  a  year. 


Nov.  4. 

Bequest  to  A, 
and  his  wife 
for  their  lives, 
and,  after  their 
decease,  in 
trust  for  their 
children  "  then 
living,  or 
their  legal 
personal  repre- 
sentatives, 
share  and 
share  alike." 
A  daughter 
died  in  the 
life  of  the  tes- 
tator, with- 
out leavinff 
issue:  Helrf, 
that  her  next 
of  kin  were 
entitled,  and 
not  Ker  bus- 
band  who  had 
taken  out  ad* 
ministration 
to  her. 


KING  V.  CLEAVELAND.    (No.  2.) 

rpHIS  case  is  reported,  and  (a).    The  present  quaa- 
^     tion  arose  under  the  following  cireumstancea : — 

The  testator,  by  his  will  dated  in  1841,  bequeathed 
a  sum  of  4,000/.  Three  and  a  half  per  Cents,  to  trus- 
tees, upon  trusts  which  be  declared  in  tbe  following 
terms:— ^' Upon  trust  to  stand  possessed  thereof,  and 
to  pay  and  apply  the  interest  and  dividends  thereof  to 
and  for  the  use  and  behoof  of  my  brother  Bichard 
Francis  Cleaveland,  and  his  wife  Elizm  Cleaveland,  and 
the  survivor  of  them,  for  his  and  her  natural  lives ;  and 
after  the  decease  of  my  said  brother  and  his  said  wife, 
then  in  trust  to  pay  and  apply  the  said  sum  of  4,000iL 
Stock  equally  amongst  my  nephews  and  nieces  (children 
of  my  said  brother  Richard  Francis  CUavebtnd  and  his 
said  wife)  then  living ^  or  their  legal  personal  represenia- 
tiveSf  share  and  share  alike.'* 


The  testator  died    in    1844,    his  brother  Bichard 

Francis  died  in  1849,  and  his  wife  in  1867.    They  had 

seven 
(o)  Page  26. 
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seven  cbildren,  one  of  whom,  Henrietta  married  St, 

Barhe^  and   died    without    issue   in    1843,  after    the 

date  of  the  will,  but  in  the  life  of  the  testator.     Mr. 

St.  Barbe  took  out  administration   to   his  wife,  and  Clbavblamd. 

claimed  one-seventh  of  the  fund  as  her  ''  legal  personal 

representative." 

Mr,  Selwyn  and  Mr.  Hobhanse,  for  Mr.  St.  Barbe, 
argued  that  the  husband,  whom  the  law  designated 
as  the  representative  of  his  wife,  was  *'  the  legal  per- 
sonal representative"  in  every  sense,  and  that  he  and 
not  her  next  of  kin  were  entitled.  They  cited  Dixon  v. 
Dixon  (a) ;  Crawford*8  Trusts  (b) ;  Jacobs  v,  Jacobs  (c) ; 
Smith  V.  Palmer  {d);  Doody  v.  Higginsie);  Low  v. 
Smith  (J) ;  In  re  Walton's  Trust  (g). 

Mr.  R.  Palmer,  Mr.  Lhyd,  Mr.  Teed,  Mr.  Follett, 
Mr.  Osborne  and  Mr.  Martelli  were  not  heard. 


The  Mastbr  of  the  Rolls. 

I  am  satisfied  that  this  question  is  involved  in  my 
previous  decision.  I  decided,  on  the  former  occasion, 
that  the  words  '^  legal  personal  representative"  meant 
next  of  kin,  and  when  it  is  contended,  that  the  husband 
is  entitled,  it  can  only  be  in  the  character  of  one  of  the 
next  of  kin. 

It  is  important  to  distinguish  between  the  cases  where 

property  is  given  to  the  legal  personal  representatives, 

in  the  ordinary  and  primary  sense  of  the  word,  from 

those  cases  where  it  is  given  to  such  representatives  in 

a  secondary 

(a)  24  Bern,  129.  («)  2  Kay  Sf  J.  729. 

(6)  2  Drewry,  238.  (/)  25  L.  J.,  CA.,  503. 

(c)  16  Beac.  557.  (g)  25  X.  J.,  CA.,  569. 

(d)  7  Hare,  225. 
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1858.        a  secondary  sense,  or  to  the  next  of  kin;  for  where  it  is 
„  '^^^      given  to  the  person  who  happens  to  prove  the  will  or 
V.  take  out  administration,  the  same  question  arises  as  in 

^"No'20'^*  ^"i?  ^-  W^atkinson{a),  whether  they  take  in  the  cha- 
racter of  representatives  or  beneficially. 

I  have  already  decided  in  this  case,  that  'Megal  per- 
sonal representative*'  means  next  of  kin,  and  I  am 
bound  by  that  decision.  Then  the  question  is,  does  a 
husband  sustain  the  character  of  next  of  kin  of  his  wife. 
I  wanted  to  hear  some  case  cited  in  which  the  words 
'*  legal  personal  representatives/'  when  held  to  be  "  next 
of  kin,^  had  ever  been  extended  beyond  next  of  kin 
according  to  the  statute :  if  it  means  next  of  kin  ac- 
cording to  the  statute,  the  husband  is  excluded,  for  it  is 
admitted  that  he  does  not  take  under  the  statute  but 
paramount  to  it;  and  the  Court  has  always  held  that 
next  of  kin  according  to  the  statute  does  not  include 
the  husband. 

(a)  17  Beav.  471. 
2^  OTE.— Affirmed  by  the  full  Court  of  Appeal,  2nd  Juljf,  1859. 
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CARNOCHAN  v.  THE  NORWICH  AND 
SPALDING  RAILWAY  COMPANY. 

March  22,  23. 
A    FARM  had  been  devised  to  Elizabeth^  the  wife  of  A  railway 
-^     Thomat  Edward  Savage,  for  life,  and  after  her  ^oU^of'"'' 
decease  to  her  children  and  their  heirs  equally.    Eliza-  tenant  at  will 
heth  Savage  died,  leaving  nine  children,  of  whom  Eliza'  t],e  ian£^aud 

heth' Johnson,  as  one,  was  entitled  to  one-ninth  of  the  ^^^y  ^f^ 
_-  -r-i »         ,    rr  .      1    .  allowed  to 

property.     Thomas  Edward  oavage  remained  m  pos-  take  posses- 
session  of  the  devised  property  as  tenant  at  will.     He  "ie"e  AdMine 
had  also  other  adjoining  property  of  his  own.    The  Afterwards,  a 
Defendants'  railway   passed  through  both  properties,  ^^a^'bw-^ 
and  Mr.  Savage  was  represented,  in  the  book  of  refer-  quently  tothe 
ence,  as  being  the  owner,  or  reputed  owner,  of  both  chased  ooe- 
these  properties.     In  May,  1866,  the  railway  company  ?*"j^^^® 
served  notice  upon  Mr.  Savage  that  certain  parts  would  bill,  merely 
be  required  for  the  railway,  and  he  forwarded  his  assent  f,J^nc§J^to 

thereto.  restrain  ^e 

railway  com- 
pany from 
On  the  8th  of  July,  1836,  Elizabeth  Johnson  and  her  entering  ujkmi, 

continuraff  in 

husband  mortgaged  her  ninth  of  the  property  to  the  possession  of, 

PlainUffto  secure  200/.  or  otherwise 

mterfenng 
with  the  land* 

In  March,  1866,  the  company  were  allowed  to  take  aismissecLiSth 
possession  of  the  property  required  for  the  construction  costs, 
of  the  railway,  including  about  half  an  acre  of  the  de- 
vised property.    They  fenced  it  off,  and  in  July,  1866, 
had  completed  the  railway,  except  as  to   laying  the 
rails. 

In  January,  1867,  the  Plaintiff  purchased  from  Mr. 
a«d  Mrs.' Johnson  their  equity  of  redemption  in  their 

one-ninth 
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1858.        one-ninth  of  the  property.     He  then  commenced  a  cor- 
^"^^^"•^      respondence  with  the. company,  who  asked  him  to  pro- 
V.  duce  his  title  deed,  and  a  long  correspondence  ensued. 

ThB  NotWICH 

AMD  Spalding 
Railway  The  Plaintiff  insisted  that  Mr.  Savage  had  no  autho- 
rity to  act  for  Mr.  and  Mrs.  Johnson^  and  he  required 
'^  his  rights  as  owner  of  the  soil  to  be  respected/'  and  a 
proper  compensation  rendered  for  the  trespass  com- 
mitted by  the  company.  The  Defendants  proposed  a 
valuation  by  reference  and  payment,  which  the  Plaintiff 
declined,  and  ultimately,  in  July^  1857,  the  Plaintiff 
filed  this  bill,  insisting  that  no  agreement,  instrument 
or  conveyance  had  been  entered  into  by  Mr.  and  Mrs. 
Johnson,  and  that  the  company  had  not  taken  the 
usual  steps,  by  notice,  to  obtain  possession  under  the 
acts. 

Mr.  Sebcyn  and  Mr.  WiUiam  Foster  for  the  Plaintiff. 

Mr.  R.  Palmer  and  Mr.  C.  L.  Webb  for  the  Defend- 
ants. 

Mr.  Selwyn  in  reply. 

The  following  authorities  were  referred  to:— Webster 
V.  llie  South  Eastern  Railway  Company  {a);  Adams 
V.  The  London  and  Blackwall  Railway  Company  (b); 
Deere  v.  Guest  (c) ;  8  &  9  Vict.  c.  18,  sects.  37, 68,  77, 
108  to  114,  124. 


The  Master  of  the  Rolls. 

It  is  obvious  that  the  injunction,  which  is  the  only 
relief  asked,  cannot  be  granted. 

la 

(a)  1  Sim.{N.  S.)  272.  (c)  1  Myl.  if  Craig,  516. 

(b)  2ilae.4-G.ai8. 
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Carnochan 

V. 

The  Norwich 


Railway 
Coup  AM  T. 


In  May,  1855^  the  railway  company  gave  the  proper 
notice  to  a  person  in  possession,  apparently  as  owner, 
and  at  that  time,  the  Plaintiff  had  no  interest  whatever 
in  the  property.  The  company  were  allowed  to  take  ^^^  Spalding 
poasession  in  Mareky  1856,  and  they  immediately  begun 
to  construct  their  railway,  and  completed  it  in  July^  1 866, 
except  laying  the  rails.  The  Plaintiff  became  purchaser 
in  January^  1867,  of  the  land  of  which  possession  had 
been  given,  and  on  which  the  railway  has  been  con- 
structed. He  was,  in  truth,  but  the  purchaser  of  an 
interest  in  the  purchase-money.  In  this  state  of  things, 
Deere  v.  Ouesl  is  strictly  applicable;  this  is  a  much 
stronger  case,  for  there  possession  had  been  obtained 
from  the  tenant  by  circumvention  and  fraud.  Here 
possession  has  been  given,  the  railway  has  been  con- 
structed, and  it  is,  therefore,  impossible  to  grant  an 
injunction  to  restrain  that  which  is  complete. 


I  am  of  opinion,  that  the  Plaintiff  cannot  have  the 
relief  be  asks,  although  he  may  be  entitled  to  some 
relief  under  the  act  or  by  ejectment.  I  will  dispose  of 
the  costs  to-morrow. 


The  Mastbr  of  the  Rolls. 

I  retain  the  opinion  I  have  already  expressed,  that  March  23. 
this  suit  fails  altogether.  The  Plaintiff  must  pay  the 
general  costs  of  the  suit,  but  he  must  be  allowed  the 
costs  of  the  Defendants  contesting  his  title.  The 
reason  is  obvious  :  in  the  view  I  take  of  the  case,  the 
Plaintiff  was  not  entitled  to  the  injunction;  he  has  a 
right  to  be  paid  for  the  land,  but  not  in  a  Court  of 
Equity.  His  title  therefore  was  not  a  matter  to  be 
determined  in  this  suit. 
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November  3. 

When  an  order 
is  made  under 
tbeTnutee 
Act,  to  be 
actc^  on  by 
the  Bank  of 
England,  the 
order  should 
shew  that  the 
case  comes 
within  the  act. 


In  re  MAINWARING. 

nnHIS  was  a  petition  for  the  appointment,  under  the 
Trustee  Act^  of  two  new  trustees,  and  the  transfer 
to  them  of  money  in  the  public  funds.     One  of  the 
trustees  was  resident  out  of  the  jurisdiction. 

The  order  was  made  in  JtUy  last,  but,  as  drawn  up, 
it  did  not  state  that  it  appeared  to  the  Court  that 
the  trustee  was  resident  out  of  the  jurisdiction,  so  as  to 
bring  the  case  within  the  Trustee  Act.  The  Bank 
objected,  that  it  did  not  appear,  on  the  face  of  the 
order,  that  the  case  came  within  the  Trustee  Act 

Mr.  Prendergatt  applied  to  vary  the  order,  by  stating 
that  it  appeared  to  the  Court  that  the  trustee  was  resi- 
dent out  of  the  Jurisdiction. 

The  Mast£B  of  the  Rolls  ordered  the  recital  to  be 
inserted. 

Note.— See  Ell'u'i  Settlement^  24  Bern,  426. 


April  24. 

The  creditors' 
representa- 
tive appointed 
under  the 
20&21  Vict. 
c.  78,  is  en- 
titled to  attend 
on  the  settle- 
ment of  the 
list  of  con - 
tributories. 


In  re  THE  MEXICAN  AND  SOUTH  AMERICAN 
MINING  COMPANY.  (No.  1.) 

f\^  the  24th  of  November j  1857,  an  order  was  made 
^^  for  winding-up  this  company.  Under  the  20  &  21 
Vict  c.  78,  s.  1,  a  creditors*  representative  was  appointed, 
who  applied  to  the  Chief  Clerk  for  leave  to  attend  at 
the  settlement  of  the  list  of  contributories.  The  i^ 
plication  was  adjourned  into  Court. 

JMr.  Follett  and   Mr.  Southgate,  for  the  creditors' 

representative, 
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representative,  argued,  that  it  was  necessary,  for  the        1858. 
interests  of  the  general  body  of  contribntories,  that  the      ^^^^^/^^ 
creditors*  representative  should  attend  in  order  that  no  j^^  i^e^can 
solvent  contributory  should  escape.  and  South 

AlCBtlCAM 
MlMIMO 

Mr.  R.  Palmer  and  Mr.  Roxburgh,  for  the  Official  ^.^J^T* 
Manager,  argued,  that  it  would  be  incurring  an  un- 
necessary expense^  to  allow  the  creditors'  representative 
to  intervene  in  every  case  where  the  simple  question 
was,  whether  a  man  was  or  was  not  a  contributory. 
They  urged  that  the  advertisement  referred  to  in  the 
first  section  of  the  act,  to  appoint  an  official  manager 
"to  represent  all  the  creditors  of  the  company"  in  and 
about  the  said  proceedings,  *^  or  in  and  about  so  many 
and  such  of  the  same  proceedings  as  to  the  judge  or 
master  should^  from  time  to  time  seem  expedient," 
shewed  that  there  was  a  discretion  committed  to  the 
Court,  to  be  exercised  from  time  to  time,  as  to  what 
proceedings  the  creditors'  representatives  should  attend. 
They  refered  to  The  London  and  Eastern  Banking 
Corporation  (a) ;  Re  The  Royal  British  Bank  (&). 

Mr.  Selwyn  and  Mr.  Cotton,  for  two  contributories. 


The  Master  of  the  Rolls. 

I  am  of  opinion,  that,  under  the  act,  the  creditors' 
representative  has  a  right  to  attend  the  settlement  of 
the  list  of  contributories.  I  have  looked  at  the  act 
with  an  inclination  to  come  to  a  different  conclusion, 
for,  unfortunately,  the  expense  will  fall  on  the  contri- 
butories. 

(a)  4  JToy  ^  J.  273.  (b)  3  Drew,  637. 

NoTB. — Affirmed  by  the  Lords  Ju$lice$f  5th  May^  1858. 
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SCOTT  V.  JOSSELYN. 

J4m.  11. 
Atettatorbe-   (JHARLES  LIONEL  SCOTT,  the  testator  ia 
Set)  tJ^  this  case,  gave  all  the  residue  of  his  esUte  and 

teet,npon  effects,  of  what  nature  or  kind  aoerer,  unto  bis  said 
hifl'wi^  to"^   wife,  and  James  Jossdyn^  upon  trust  to  pemrit  his  said 

receive  the  an-  ^i^ife  to  receive  or  retain  the  annual  produce  thereof  fiir 

Dual  produce 

durioff  her  life,  her  own  use  and  benefit  during  her  life,  and  also  to 

and  also  to       apply  to  her  own  use  and  benefit  so  much  and  svch 

apply  to  her  rr  j 

own  use  such  parts  of  the  capital  thereof  as  she  should  think  proper, 

capita?  as  she  *"^'  ^^^  ^^  decease,  the  testator  directed  that  James 

should  think  Josselyn  or  the  trustees  for  the  time  being  of  bis  will 

afte^her  de-  should  stand  possessed  of  the  residue  of  bis  estate  and 

cease  to  stand  effects,  OT  SO  much  thereof  as  should  remain  after  such 

possessed 

thereof,  upon    appNcatfon  of  any  portions  thereof  by  his  wife  in  aaanner 

•uch  Arsons  •'^''^•»^<^>  "P^o  trust  fof  soch  person  and  persons  and 
as  she  should  for  such  intents  and  purposes  in  all  respects  as  his  wife 
point'  anSTin     ^y  ^^^  ^'''  ^^  ^X  ^"X  testamentary  paper  by  her  legally 

default,  upon    executed  should   direct  or  appoint;  and  in  default  of 

trust  to  pay 

certain  Jega-     &ny  such  direction  or  appointment,  and  so  far  as  any 

rtTt  th  ^*^''d'     such,  if  incomplete,  should  not  extend,  he  directed  that 
took  a  life         the  residue  of  his  estate  and  effects,  or  so  much  thereof 
whSi^ower  of   ^^  should  remain  as  afoiesaid,  should  be  holden  upon 
disposition  of    trust  to  pay  thereout  the  sums  of  money  therein  specified 
during  her  life  ^^^^  ^®  several  persons  therein  named,  and  amongst 
and  of  appoint-  others  the  s«m  of  1^600/.  to  bis  nephew,  a  legacy  of 
and  not  an  '    1,500/.  to  the  Plaintiff  Mr.  Scott^  his  nephew ;  and  as 
ahsoluteinte-    ^^  ^jj  ^j^^  gu^plus  of  the  residue  of  his  estate  and 
effects,  the  testator  gave  the  same  upon  trust  for  the 
said   Defendant  Josselyn^  his  executors  and  adminis- 
trators for  his  and  their  own  use  and  benefit  absolutely ; 
and  in  case  his  wife  should  apply  to  her  own  use  such 

an 
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an  amount  of  bis  residuary  estate  as  would  reduce  the 
same  to  a  sum  of  money  insufficient  to  discharge  all  the 
legacies^  then  the  testator  directed  that  the  legatees 
thereof  should  receive  a  proportional  abatement  of  their 
respectiTe  legacies. 

The  testator  died  in  1846,  and  his  widow  received  the 
annual  produce  of  the  residue  of  the  testator's  estate 
and  effects  during  her  life,  but  she  did  not  apply  to  her 
own  use  and  benefit  any  part  of  the  capital  thereof.  By 
her  will  dated  in  1854,  she  expressly  declared  her  mind 
and  will  to  be,  that  nothing  therein  contained  should  be 
deemed  or  construed  to  be  an  execution  or  exercise  of 
the  power  of  appointment  given  or  reserved  to  her  in 
and  by  the  last  will  and  testament  of  the  said  Charles 
lAonel  Scott  her  late  husband  deceased,  as  to  the 
residue  of  his  estate  and  effects,  or  in  any  manner  alter 
or  affect  the  directions,  trusts  and  dispositions  in  the 
said  will  expressed,  declared  and  contained  thereof  in 
defeult  of  appointment ;  but  that,  on  the  contrary,  the 
same  trusts,  directions  and  dispositions  should  be  and 
remain  in  full  force  and  effect.  And  the  testatrix 
thereby  nominated  and  appointed  her  brother  the  above- 
named  Defendant  James  Josselyn^  and  her  nephew 
James  Jasseltfti,  executors  of  her  said  will. 

She  died  in  April,  1868. 

The  Plaintifis  filed  this  bill  for  payment  to  them  of 
the  legacies  bequeathed  by  the  testator's  will.  The 
question  was,  what  interest  the  widow  took  under  the 
g^ft  of  residue. 

Mr.  JR.  Palmer  and  Mr.  Elderton  argued,  that  she 
took  a  life  interest  with  a  power  of  appointment    They 

cited 
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1859.       cited  Reith  v.  Seymour  (a) ;  Surman  t.  Sunnan(b);  Re 
Sanderson's  Trust  {c). 

Mr.  Selwyn  and  Mr.  R.  Moore  argued,  that  there 
was  an  absolute  gift  in  the  first  instance,  followed  by  a 
power  and  a  gift  over  in  default  of  appointment,  incon- 
sistent with  the  prior  gift,  and  therefore  void.  They 
cited  Hughes  v.  Ellis  (d);  Holmes  v.  Godson  {e); 
Barton  v.  Barton  (/). 

The  Mastbr  of  the  Rolls. 

It  is  obvious,  that  this  is  a  power  in  the  proper  sense 
of  the  term.  There  is  a  gift  of  the  residue  to  trustees 
upon  trust  to  permit  the  widow  to  receive  the  annual 
produce  during  her  life,  and  also  to  dispose  of  such 
parts  of  the  capital  as  she  should  think  proper,  that  is 
in  efiecty  that  they  were  to  pay  it  to  any  person  she  might 
direct  in  her  life ;  then  follows  a  power  to  her  to  appoint 
what  might  remain  by  her  will,  and  a  gift  in  default  of 
appointment  to  the  Plaintiffs  and  others.  I  think  this 
a  plain  case  of  a  life  interest,  with  two  powers  of 
appointment,  and  as  the  widow  has  not  executed  them 
either  in  her  life  or  by  her  will,  the  residue  must  go  as 
the  testator  has  directed  it  to  go  in  default  of  appoint- 
ment. There  must  be  a  decree  for  payment  to  the 
Plaintiffs  of  their  legacies,  with  41,  per  cent.,  from  the 
death  of  the  testatrix. 

(a)  4  Rvtt.  263.  (d)  20  Beav.  193. 

(b)  5  Mad.  123.  (e)  2  Jur,  {N.  5.)  383. 
(f)  3  Kay  *  J.  497.  (J)  3  Kay  Sf  J.  512. 
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BARCLAY'S  CASE. 

In  re  THE  MEXICAN  AND  SOUTH  AMERICAN 

MINING  COMPANY.  .,    , 

May  7. 

THIS  company  was  established  in  London  in  1836  for  Prior  to  the 
.    .  .      ,#-     .  1   r,       f     ^         .        Joint  Stock 

naming  purposes  in  Mexico  and  South  America.  Compauiet' 

It  was  what  is  termed  "  a  scrip  company^'  having  no  Hep^tration 

deed  of  settlement,  the  only  regulations  being  indorsed  corporated 

00  the  scrip  certificates.    The  company  was  established  ^toS^^eJ** 

prior  to  the  passing  of  "  The  Joint  Stock  Companies*  whose  shares 

Registration  Act"  (7  &  8  Vict.  c.  110),  and  had  neither  jlvery.   \\X 

been  incorporated  by  act  of  parliament  nor  by  royal  Court  (with- 

ri     •  •/•  •  J         i-»  L  out  expressing 

charter.      Scrip  certificates   were   issued,   which   were  any  opinion 

signed  by  three  directors,  and  were  transferable  by  deli-  ^^l^^^^com-^^ 

very ;   these  certificates  stated,  that  the  holder  thereof  pany)  held^ 

was  entitled  to  a  specified  number  of  shares  in  the  com-  of^haresat 

pany.     Additional  shares  were  afterwards  issued,  and,  *!»«  ^«*e  of  the 
:J1_  ^r,^^         r>i  i-»»-  1  winding-up 

m  February y  1855,  a  (ieneral  Meeting  passed  a  reso-  order,  who  was 

lotion  to  create  10,000  additional  shares  of  10/.  each,  Xttee'blu"*^ 

to  stand  on  the  same  footing  as  the  original  shares,  and  had  purchased 

which  were  issued  at  6/.  \0s,  per  share.     The  company  cefved^divi^ 

became  embarrassed,  and  ultimately  an  order  was  made  dends,  was  a 

on  the  24th  of  November ^  1857,  to  wind  it  up.  liberty  was  ' 

reserved  to 
him  to  move 
At  the  date  of  the  winding-up  order,  Mr.  Barclay  *?  discharge 
was  the  holder  of  eight  certificates  for  five  shares  each,  up  order,  on 
or  of  forty  of  the  new  shares.     He  was  not  an  original  |J^  Se^^JiHy  of 
allottee,  but  had  purchased  them  on  the  Stock  Ex-  the  company, 
change,  and  he  had  paid  one  call  and  received  two 
dividends  on  these  shares. 

VOL.  XXVI.  N  The 
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1868.  The  Official  Manager  now  sought  to  place  Mr.  Bar- 

clay  on  the  list  of  contributories  for  forty  shares. 


Mr.  R.  Palmer  and  Mr.  Roxburgh  for  the  Official 

The  Mexican  Manager.    Mr.  Barclay  is  the  possessor  of  these  shares, 

American     and  has  received  the  profits  and  been  admitted  as  a 

Company,     niember^  he  is  therefore  a  contributory  towards  its  losses* 

They  cited  Bagshaw  v.  The  Eastern  Union  Railway 

Company  (a) ;  Straffon's  Executors^  Case  (6), 

Mr.  Selwyn  and  Mr.  Cotton  for  Mr.  Barclay.  A 
company  professing  to  create  shares,  transferable  by 
delivery,  is  an  illegal  association,  in  the  affairs  of  which 
this  Court  will  not  interfere.  It  professes  to  place  the 
holder  for  the  time  being  of  a  scrip  share  in  the  precise 
situation  of  the  previous  holder,  and  to  give  the  former 
all  the  rights  and  to  impose  on  him  all  the  liabilities  of 
the  latter.  This  can  only  be  done  by  Act  of  Parliament 
or  by  royal  charter.  The  pretending  to  create  transfer- 
able stock  is  pretending  to  act  as  a  corporation,  and 
**  persons  who,  without  the  sanction  of  the  legislature, 
presume  to  act  as  a  corporation  are  guilty  of  a  contempt 
of  the  King  by  usurping  on  his  prerogative."  The  acting 
therefore  as  such  a  corporation,  without  a  charter  from 
the  Crown,  or  authority  from  the  legislature,  is  contrary 
to  law  ;  Blundell  v.  Winsor  (c) ;  Clough  v.  Ratcliffe  (d) ; 
Duvergier  v.  Fellows  (c). 

2nd.  The  creation  of  the  new  shares  was  wholly  un- 
authorized by  the  partnership  contract,  and  the  terms 
on  which  they  were  issued  were  such  as  not  to  bind  the 
members  of  the  company;  Ex  parte  Morgan (f). 

3nl.  If 

(a)  7  Hare,  114.  (e)  5  BiR^.248;  1  Cl.^Fm. 

(6)  1  De  Gex,  M.  Sf  G.  576.  39. 

(c)  8  Simons,  601.  (J)  1  Mac.  *  Gor,  225. 
{d)  IDeGexSf  Sm.  164. 
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3rd.  If  any  one  be  liable  for  these  shares  it  is  the 
original  allottees,  for  there  is  no  contract  or  other  legal 
means  by  which  the  mere  holders  can  be  substituted  for 
them  and  put  in  their  place. 

4th.  The  winding-up  order  is  irregular;  this  is  not 
such  a  company  as  can  be  Wound  up  under  the  Acts. 


1858. 

Barclay's 
Case. 

In  re 

Tae  MexicAR 

AND  Sooth 

American 

MmiNd 

CoMfAIfT. 


The  Masteb  of  the  Rolls. 

Three  questions  arise  in  this  case.  The  first  and 
most  important  is,  whether  this  is  an  illegal  association, 
and  consequently  one  which  this  Court  cannot  sanction 
or  notice,  so  as  to  make  any  decree  or  order  for  ascer- 
taining the  rights  and  liabilities  of  the  various  share- 
holders and  partners  among  themselves ;  but  must  alto* 
gether  withhold  the  exercise  of  its  powers  and  functions, 
and  decline  to  interfere  at  all  in  the  matter.  It  was 
said,  in  argument,  that  this  question  has  already  been 
decided  by  the  winding-up  order  which  the  Court  has 
made  hi  this  case.  That  is  true,  but  I  am  of  opiniou 
that  that  order  does  not  bind  Mr.  Barclayy  who  is  now 
sought  to  be  made  a  contributory.  If  the  association 
be  illegal,  it  is  obvious  that  no  stranger  has  any  interest 
in  the  question  whether  this  Court  will  interfere  in  the 
matter  or  not,  or  whether  the  attention  of  the  Court  has 
been  properly  called  to  the  fact  that  this  association  is 
one  in  favor  of  which  it  will  not  exercise  its  powers.  But 
on  the  other  hand,  as  soon  as  a  person  is  sought  to  be 
made  a  contributory  or  a  partner  in  the  partnership, 
it  then  becomes  a  matter  of  vital  importance  to  him 
to  submit  to  the  Court  the  grounds  upon  which  he 
considers  the  association  to  be  one  in  respect  of  which 
this  Court  ought  not  to  interfere  at  all.  Although  I 
think  that  Mr.  Btxrclay  cannot  raise  the  question  on 

N  2  this 


May  8. 
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1858.        this  occasion,  and  although   I  shall  assume  that  the 
^-^'^       winding-up  order  is  correct,  still,  if  I  make  him  a  con- 
^Cam^  *     tributory,  I  ought  to  give  him  leave  to  move,  within  a 
In  re         reasonable  time,  to  discharge  the  order  for  winding  up 
The  Mexican  ^j^g  Company.     In  that  event,  he  must  give  due  notice 
AMBticAM     to  the  other  side,  in  order  that  they  may  be  prepared  to 
Gdmpamt      °^®^^  ^^™>  which  they  can  hardly  be  expected  to  be 
upon  the  present  occasion.     I  must  therefore,  for  the 
present,  assume  the  order  to  be  right,  and  shall  not  ex- 
press any  opinion  as  to  whether  this  association,  which 
professes  to  create  stock  assignable  by  the  mere  transfer 
of  the  scrip,  and  was  established  prior  to  the  Joint  Stock 
Companies'  Registration  Act  (a),  is  or  is  not  illegal. 

With  respect  to  the  other  two  points,  I  think  it  is 
only  necessary  for  me  to  refer  to  the  second,  which  is 
this : — whether,  assuming  the  legality  of  this  company, 
the  new  shares  could  be  issued  consistently  with  the 
scope  and  meaning  of  the  provisions  of  the  partnership 
which  these  persons  have  entered  into  ?  I  am  of  opinion 
that  Mr.  Barclay  has  bound  himself,  by  his  own  acts, 
not  to  take  that  objection,  that  it  does  not  lie  in  his 
mouth,  and  that  it  is  not  in  his  power  to  assert,  that 
these  shares  were  not  lawfully  and  legally  issued  by  the 
company.  The  question  arises  thus: — the  original  shares 
were  10/.  shares,  and  in  February^  1855,  additional 
4)hares  were  created,  giving  the  holders,  upon  payment 
of  6/.  10«.  only  per  share,  the  same  rights  and  privileges 
as  the  original  shareholders  who  had  paid  10/.  per  share. 
It  is  said  that  this  was  not  within  the  ordinary  scope  of 
a  partnership  which  necessarily  professes  equality,  and 
that  it  could  only  be  done  with  the  sanction  and  consent 
of  all  the  other  shareholders  of  the  company.  Now, 
assuming  that  to  be  so,  and  that  every  shareholder  in 

the 
(fl)  7  *  8  Vict,  c.  110  (5M  Sept,  1844). 
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AmeHicam 
Mining 

CoifPANT. 


the  company  who  had  not  attended  the  meeting  and        1868. 
sanctioned  that  particular  proceeding  could  raise  that      *^-*^^"^ 
objection,  if  he  thought  fit,  I  am  still  of  opinion  that  Mr.         Qabe,  • 
Barclay  cannot  raise  it,  because  the  scrip  which  he  took        In  re 
expressly  stated  these  facts,  and  gave  him  notice  of  the     "^^  South* 
very  objection;  and  subsequently  to  that,  he  sends  a 
written  notice  to  the  company  claiming  the  benefit  of 
his  shares,  and  insisting  on  the  payment  of  the  divi- 
dends, two  of  which  were  actually  paid  to  him.     He  is 
no  more  able  to  take  that  objection  than  a  shareholder 
would  be  able  to  say  that  these  shares  were  illegally 
issued  and  ought  to  be  taken  away  from  Mr.  Barclay. 
If  the  converse  case  had  occurred,  and  this  company  had 
turned  out  a  prosperous  and  profitable  speculation,  and 
one  of  the  old  shareholders,  who  had,  with  full  know- 
ledge of  the  circumstances,  received  the  benefit  of  the 
money  paid  for  the  new  shares,  had,  after  the  concern 
had  turned  out  successful,  sought  to  set  aside  the  new 
shares,  for  the  benefit  of  the  original  shareholders,  upon 
merely  repaying  to  the  new  shareholders  the  deposit 
and  interest,  and  making  them  account  for  the  dividends 
which  they  had  received,  I  should  hold,  that,  in  the 
events   which    have   happened,  no   shareholder  could 
adopt  that  course. 


Exactly  in  the  same  way  and  by  the  same  course  of 
reasoning,  I  am  of  opinion,  in  the  converse  case,  that 
Mr.  Barclay  cannot  now  insist  upon  that  objection. 
In  saying  this  I  assume  the  company  to  have  been 
legal,  and  I  express  no  opinion  whatever  as  to  whether 
these  shares  were  or  were  not  legally  issued  by  the 
company,  or  whether  a  person  who  had  no  notice  of 
the  circumstances  and  had  not  acquiesced  in  it  could 
now  set  it  aside. 

The  result  is,  that  Mr.  Barclay  must  be  put  on  the 

list 
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liet  of  coDtributories,  but  with  liberty  to  biro,  if  be 

should   think  fit,   to  move  to  discharge   the  original 

Casb.        winding<up  order,  which  is  the  foundation  of  the  whole 

In  re        proceedings  in  this  matter. 

The  Mexican 

AND  South 

American 

Mining 

Company. 

FINLAY,  HODGSON'S  CASE. 

/n  re  THE  MEXICAN  AND  SOUTH  AMERICAN 
MINING  COMPANY. 

May  12. 
Shares  in  a       fT^HlS  was  a  "  scrip  company,"  neither  chartered  nor 
scn^ompany    j.      registered,  and  the  shares  were  transferable  by 
mere  delivery,  delivery,  as  stated  ante  (a).    The  Official  Manager  now 
London  bank-   sought  to  place  Messrs.  Finlay,  Hodgson  &  Co.  on  the 

ers  who  had      | jg^  ^f  contributories. 
in  their  hands, 
at  the  date  of 

up^oTder*"^"  '^^'^  ^^^  ^®^®  general  merchants  and  foreign  bankers 
shares  belong-  in  London,  and  in  1837  they  had  purchased  sixty  shares 
cowspond-      "^  ^^^  company,  on  which  they  had  received  seven  divi- 

ents,  and  on  dends,  and  they  were  the  holders  of  these  shares  at  the 
which  they  ,'' 

had  received  date  of  the  winding-up  order, 
the  dividends, 
were  not  con- 
tributories. Besides  these  sixty  shares,  Mefisrs.  Finlay,  Hodgson 

&  Co.,  at  the  date  of  the  winding-up  order,  were  the 
holders  of  1,395  other  shares  in  the  company,  not  as 
owners,  but  on  account  of  Messrs.  Muriel,  their  cor- 
respondents in  Paris,  to  whom  they  really  belonged. 
Messrs.  Muriel  had  left  them  in  the  hands  of  Finlay, 
Hodgson  &  Co.,  as  their  bankers,  to  receive  the  divi- 
dends, it  being  a  great  part  of  the  business  of  Messrs. 
Finlay,  Hodgson  k  Co.  to  receive  dividends  for  their 
foreign  correspondents.     As  the  dividends  became  due 

Messrs. 
(a)  Barclmf*s  Case,  p.  177. 
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Messrs.  Finlay,  Hodgson  &  Co.  detached  the  coupons        18$8 

from  the  scrip  and  sent  in  to  th«  company  a  claim  for      ^  '^^ 

the  amount,  which  they  received  and  accopnt^d  fpr  to    Hodosom'* 

their  correspondents.    They,  however,  gave  no  police        ^^■■* 

to  the  company  that  they  held  these  shares  as  agents  j^^  Mbxicau 

for  their  foreign  correspondents.  and  South 

American 

MiMINO 

Mr.  R.  Palmer  and  Mr.  Roxburgh  for  the  OflScial  Compamt. 
Manager,  and  Mr.  Follett  and  Mr.  Southgate  for  thie 
creditors'  representatives.  These  shares  passed  by  de- 
livery, and  the  holders,  at  the  date  of  the  order  to  wind 
np,  are  contrihutpries,  and  Messrs.  Hodgson^  who  were 
the  holders  at  the  time,  should  therefore  be  placed  on 
the  }ist.  They  gave  no  notice  that  they  were  trustees, 
Messrs.  MurUl  were  unknown  to  the  company,  and 
the  only  persons  known  or  recognized  were  Messrs. 
Hodgson^  who  received  the  dividends  in  their  own  name^ 
Whatever  may  be  the  rights  as  between  them  and 
Messrs.  Muriel,  they  alone,  as  regards  the  company, 
were  the  legal  owners  of  the  shares. 

Again,  if  an  agent  deals  with  another,  without  dia*^ 
closing  his  principal,  he  renders  himself  personally 
liable ;  that  is  the  case  he/e,  and  they  have  rendered 
themselves  liable  for  the  debts  of  the  concern  by  holding 
themselves  out  as  partners  in  it.  If  ^  man  might  escape 
being  made  a  contributory  on  the  plea  of  being  a  trustee, 
he  might  go  on  receiving  dividends  until  the  last  moment, 
and  then  say  that  he  is  a  trustee  for  some  one  elsCi  who 
might  be  a  pauper.  They  cited  Foley  on  Principal  and 
Agent  (a) ;  Story  on  Principal  and  Agent  (6) ;  Tho^^p- 
ion  V.  ^peirs  (c). 

Mr.  Selwyn  and  Mr.   Cotton,  for  Messrs.  Finlay, 

Hodgson 
(a)  PageZn.  (b)  Page  261.  (c)  13  5im.469. 
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1858. 

FlNLAT, 

Hodgson's 
Case. 

Ill  re 

The  Mexican 

AND  South 

American 

Mining 

-  Company. 


Hodgson  k  Co.,  admitted,  that  as  to  the  sixty  shares, 
they  were  bound  by  the  decision  in  Barclay's  Case  (a). 
They  were  not  called  on  by  the  Court  as  to  the  other 
1,395  shares  held  in  trust. 

The  Master  of  the  Rolls. 

As  regards  the  shares  which  Messrs.  Finlay,  Hodgson 
k  Co.  held  as  trustees  for  other  persons,  I  think  they 
are  not  liable  as  contributories. 


It  is  undoubtedly  true,  that  an  agent,  who  deals  as 
vendor  or  purchaser  without  disclosing,  at  the  time  of 
the  contract,  that  he  is  a  mere  agent,  renders  himself 
personally  liable.  But  that  is  not  the  question  which 
arises  in  this  case,  but  it  is  as  to  the  liabilities  of  mem- 
bers of  a  partnership  inter  se.  I  intend  to  express  no 
opinion  as  to  the  liability  of  Messrs.  Finlay,  Hodgson 
&  Co.  to  the  creditors  of  the  concern,  on  the  ground 
of  their  having  held  thembclves  out  to  the  world  as 
partners  in  the  concern.  Although  they  may  not  be 
liable  as  between  partners  or  as  contributories,  I  do  not 
mean  to  say  that  they  may  not  be  liable  to  the  creditors 
of  the  concern,  who  may  have  dealt  with  the  partnership 
on  the  faith  of  their  being  members,  on  the  ground  of 
their  having  held  themselves  out  ostensibly  as  partners 
of  the  concern,  and  of  their  having  given  a  sanction  and 
credit  to  its  stability  which  it  would  not  otherwise  have 
acquired. 

The  ground  on  which  I  proceed  is  this: — I  observe 
nothing  which  makes  it  illegal  for  a  person  to  become 
a  partner  merely  as  trustee,  in  which  case  he  would 
only  be  a  partner  in  name,  and  the  real  and  substantial 

partner 
(a)  Ante,  p.  177. 
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partner  would  be  his  cestui  que  trust.     I  find  no  rule        1858. 

of  the  company  which  prohibits  a  person  becoming  a       ^-^"v-^^ 

trustee  of  shares  for  another;  and  I  find  from  the  evi-     Hodgson's 

dence  that  in  one  instance,  at  least,  the  directors  knew         ^^■** 

that  Messrs.  Finlay,  Hodgson  &  Co.  held  shares  merely  rp^^  Mexican 

as  trustees  for  others.     That  being  the  case,  I  am  of    ^^^  South 

.    .  r  t  •  American 

opmion  that  this  partnership  was  formed  upon  the  prm-       Mining 

ciple,  that  persons  might  hold  shares  in  trust  for  others, 
whose  names  were  unknown  to  the  concern.  Again, 
I  find  no  rule  of  this  company  making  the  vah'dity  of 
assignments  of  shares  depend  upon  any  sanction  of  the 
company  itself,  in  which  case,  it  might  be  impossible  for 
persons  to  hold  shares  as  trustees  for  others,  unless  the 
company  knew  that  the  cestuis  que  trust  were  solvent 
persons  and  approved  of  them.  But  as  there  is  no  rule 
that  persons  shall  not  hold  as  trustees  for  others,  and 
as  it  was  known  to  the  company  in  one  instance  at  least, 
that  they  did  so,  I  see  nothing  to  prevent  persons,  who 
are  nominally  shareholders  upon  the  books,  from  hold- 
ing shares  as  trustees  for  other  persons  who  will,  as  be- 
tween the  partners  themselves,  be  entitled  to  the  benefit, 
and  liable  to  the  obligations  of  the  concern. 


This  question  might  be  very  important  to  the  in- 
terests of  the  company  in  whichever  way  it  was  decided. 
In  some  instances,  the  trustee  might  be  a  very  wealthy 
man,  and  the  cestui  que  trust  a  very  fK>or  one,  and  in 
others  it  might  be  the  reverse  ;  but  all  these  cases  must 
be  regarded  with  reference  to  the  dealing  and  practice 
of  the  company,  and  to  the  rules  that  have  been  sanc- 
tioned by  them,  and  the  practice  which  admits  of  this 
mode  of  dealing. 

Undoubtedly,  the  case  suggested  in  the  argument 
might  arise,  viz.  of  a  person  getting  rid  of  hb  shares  at 

the 
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1858.       the  last  moment,  and  then  asserting  that  he  had  never 

^1^'"'''^*^      been  the  beneficial  owner  of  the  shares,  but  that  he  held 

Hodgson's    them  only  as  a  trustee  for  another  person.     |f  that  were 

^^*>         esU^blishedy  the  person  who  had  so  got  rid  of  the  shares 

The  Mexican  ''*  order,  unfairly,  to  get  rid  of  his  liability,  would  b^ 

AND  South    placed  on  the  list  as  a  contributory,  and  would  by  this 

MiNiMtf       Court  be  held  to  be  liable  to  the  same  obligations  ^  if 

CoMFANT.      jj^  ij^j  j^Q^  endeavoured  to  get  rid  of  his  shares  in  this 

mode.    The  utmost  that  can  be  said  in  those  cases  is, 

that  it  may  sometimes  create  difficulties  in  respect  of 

evidepce. 

I  am  of  opinion,  in  this  case,  that  Messrs.  Fialay^ 
Hodgson  k  Co.  must  be  put  on  the  list  of  contributories 
in  respect  of  the  sixty  shares  which  they  held  bene- 
ficially, but  not  in  respect  of  the  TeiHAining  shares^  of 
which,  it  is  established,  that  they  were  bon&fde  trustees 
for  other  persons. 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY. 


In  re  CAREW'S  ESTATE.  ^^-  20. 

Bec,Z. 

SOME  land  was  sold  by  auction  under  the  Court  in  On  a  lale 
lot8,  and  lot  2  adjoined  the  lands  of  Mr.  Peek  and  "^^^^^ 
Mr,  Watney.  On  the  day  of  the  sale,  Mr.  Peek  and  Mr.  perwni  agreed 
Watney  entered  into  an  agreement  not  to  bid  against  against  each 

each  other,  but  that  Pee*  should  buy  the  lot,  if  it  could  other,  but  that 

,     one  ihould  bid 
be  got  for  1,600/.,  and  then  divide  it  between  them  in  up  to  1,500/. 

certain  proportions.     Accordingly,  Mr.  Peek  bid  at  the  j^t^b^twf^n^^ 

auction,  and  became  the  purchaser  for  650/.  them.    They 

bought  it  for 
650/.     HMt 
The  reserved  bidding  had,  unknown  to  them,  been  that  this  agree- 

fixed  at  600t  JH:"^'- 

ground  for 

The  sale  was  confirmed  by  the  Court,  the  title  was  ?Pf ?.^"«  *^® 

^  ,    biddings,  or 

accepted  and  the  conveyance  approved  of,  but  before  it  annulling  the 

was  executed,  Mr.  Peek  and  Mr.  Watney  disagreed  as       * 
to  the  division  of  the  property,  and  notice  of  the  agree- 
ment was  given  to  the  vendors,  who  took  out  a  summons 
to  set  aside  the  sale,  which  was  adjourned  into  Court. 

Mr.  Sautigate  for  the  vendors.  This  purchase  was 
inequitable  and  Toid,  it  is  the  exact  case  stated  by  Lord 
Sc,  Leonard*  (a)  in  which  this  Court  will  rescind  a  sale. 
He  says : — *^  Fraud  will,  of  course,  he  a  sufficient  ground 
for  opening  the  biddings.  Therefore,  if  the  parties  agree 
not  to  bid  against  eaeh  other/'  .  .  .  ^'  the  Court  would 
open  the  biddings,  although  the  report  had  been  abso«> 
lutely  confirmed.^*  In  Scott  v.  Nesbitib),  the  Lord 
Chancellor  said,  that  "  if  it  could  be  clearly  and  un- 
equivocally established  that  there  was  any  private  agree- 
ment 

{a)  Sag.  Vendon,  93  (13/A  ed.).  (6)  3  Bro.  C.  C.  475. 
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1868.        ment  between  the  bidders  not  to  bid  against  each  other, 
^■^^"^^^       that  is  a  practice  the  Court  ought  to  prevent/'     Here  it 
Carew's       's  clear,  that  the  parties  themselves  valued  this  lot  at 
Estate.       1,600/.,  and  that  they  were  prepared  to  give  that  sum 
for  it,  but  by  this  private  arrangement  they  have  obtained 
it  for  660/.    There  has  been  no  fair  competition  between 
the  persons  to  whom  this  land  was  an  object,  and  who 
were  most  disposed  to  bid  for  it  against  each  other ;  it 
has  been  prevented  by  a  private  arrangement  between 
the  respondent,  and  the  sale  ought  therefore  to  be  an- 
nulled. 

Mr.  J.  T.  Wood  for  Peek.  There  is  no  authority  for 
the  proposition,  that  two  persons  may  not  agree  to  be- 
come joint  purchasers  of  a  property  sold  by  the  Court. 
Lord  St.  Leonards^  statement  is  wholly  derived  from 
Scott  V.  Nesbit,  which  is  a  mere  statement  of  Counsel 
arguendo^  and  has  never  yet  received  the  sanction  of 
the  Court. 

There  is  nothing  whatever  objectionable  in  this  pur- 
chase ;  these  two  persons  were  not  prepared  to  buy  the 
whole  lot,  and  they  agreed  to  purchase  it  for  their  mutual 
benefit  and  divide  it  according  to  their  requirements. 
The  vendors  have  no  reason  to  complain  ;  they  have 
obtained  for  this  lot  60/.  more  than  the  reserved  price, 
at  which  they  were  ready  to  sell  it.  After  the  confir- 
mation of  a  sale,  the  Court  will  not  open  the  biddings 
upon  a  mere  advance  of  price,  here  no  advance  whatever 
is  offered,  and  on  a  second  sale  the  property  might  pro- 
duce less. 

Mr,  Dickinson  for  Watney, 

Mr.  Southgate  in  reply. 


The 
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The  Master  of  the  Rolls.  1858. 

This  is  an  application  to  open  a  sale  made  under  the 
direction  of  the  Court,  on  the  ground  of  an  inequitable 
agreement  between  two  persons  desirous  of  becoming 
the  owners  of  Lot  2  not  to  bid  against  each  other. 
The  reserved  price  of  the  lot  was  600/.,  and  it  sold  for 
6501.  It  appears  that  Mr.  Watney  and  Mr.  Peeh  entered 
into  an  agreement,  on  tlie  day  of  the  sale,  not  to  bid 
against  each  other,  but  that  one  should  buy  the  lot,  if  it 
could  be  got  for  1,500/.,  and  that  then  it  should  be 
divided  between  them  in  certain  proportions. 

I  am  not  aware  of  any  case,  or  of  any  principle  which 
establishes  that  such  an  agreement  is  inequitable.  It  is 
the  amount  which  has  here  given  rise  to  the  question, 
for  if  the  agreement  of  these  gentlemen  had  been  that 
they  would  go  as  far  as  700/.  and  no  further,  instead  of 
1,500/.,  I  should  not  have  heard  of  it.  But  how  can 
the  amount  affect  the  principle  or  the  validity  of  the 
purchase?  Its  validity  must  depend  on  the  legality  of 
such  an  agreement,  and  not  on  the  amount  to  be  given. 
Suppose  the  reserved  price  had  been  1 ,200/.  or  1 ,400/., 
would  not  the  agreement  have  been  the  same  in  cha- 
racter ?  for  it  is  on  the  ground  of  fraud  alone,  if  at  all, 
that  the  sale  can  be  opened.  This  is  not  like  a  case  of 
opening  biddings  on  the  ground  of  an  advance  in  price; 
here  no  such  offer  is  made,  and,  if  it  were,  it  would  be 
too  late  after  the  purchase  had  been  confirmed,  the  title 
accepted,  and  the  conveyance  approved. 

If  the  sale  can  be  set  aside  on  the  ground  of  fraud, 
time  would  not  affect  the  question;  it  might  be  set 
aside  even  after  the  conveyance,  and  as  soon  as  the 
fraud  had  been  discovered ;  but  I  have  been  unable  to 
discover  any  principle  on  which  this  application  can  be 

supported. 
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1868.  supported,  and  I  should  not  have  reserved  my  judgment 
if  I  had  not  been  referred  to  a  passage  in  Sugden*s 
Vendors,  to  this  effect : — **  Fraud  will,  of  course,  be  a 
sufficient  ground  for  opening  the  biddings.  Therefore, 
if  the  parties  agree  not  to  bid  against  each  other,  or  Sec. 
&c."  He  then  goes  through  instances  which  are  distinct 
and  manifest  frauds  and  concludes,  **  the  Court  would 
open  the  biddings."  On  this  statement  I  was  desirous 
of  considering  the  point  more  fully,  and  I  have  referred 
to  the  case  there  cited,  Watson  v.  Birch  (a),  but  I  find 
that  it  does  not  bear  out  the  proposition,  that  a  mere 
agreement,  between  two  persons,  each  desirous  to  buy 
a  lot,  that  they  will  not  bid  against  each  other,  is  suffi- 
cient to  invalidate  a  sale  to  one  of  them ;  nor  do  I  think 
that  Lord  St.  Leonards  intended  to  state  the  proposition 
to  that  extent.  However,  I  am  not  aware  of  any  rule 
to  that  effect. 

I  cannot  therefore  set  aside  this  sale  on  the  ground 
that  these  gentlemen  have  entered  into  this  agreement 
All  that  is  proved  is,  that  the  persons  who  have  sold  the 
estate  were  not  aware  of  the  real  value  of  this  lot,  and 
it  is  to  be  inferred,  that  if  they  had  known  what  the 
Court  now  knows,  they  would  have  fixed  a  much  higher 
reserved  price,  but  this  is  no  reason  for  opening  the 
sale. 

I  am  of  opinion  I  cannot  set  it  aside,  and  that  I  must 
refuse  the  application. 

(a)  2  VeMJun.  51. 
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1858. 


WHITE,  on  behalf,  &c.,  v.  JAMES.    (No.  2.) 

Nov,  17. 

J^OBURT  8MALE  w&b  seised  in  fee  of  a  plot  of  A  sale  of 
ground  on  ffeumlow  Heath,  on  which  six  cotttiges  to^ralse  wwan 

frere  erected  *  of  a  rent- 

charge  granted 
with  powers  of 

By  an  indenture  of  the  30th  of  January,  1846,  Robert  f^j^^'^^hTrt 

Smak,  in  consideration  of  60Z.,  granted  to  the  Plaintiff  being  nothing 

for  ever  a  rent-charge  of  40«.,  issuing  out  of  this  piec^  of  J^^ '^"^  ^°* 

land  and  the  six  cottages.     8maU  thereby  covenanted,  heing  twenty 

that  if  it  should  be  in  arrear  for  forty-one  days,  the  ^^t  rent- 

crantee  might  enter  and  distrain,  and  sell  the  distresses  charge*  with 
7      ,  -       ,  like  remedies. 

in  like  manner  as  distresses  reserved  by  lease  or  corn-      Cupit  v. 

mon  demise;  and  that  if  in  arrear  six  months,  the  pjl!f^72n 

grantee  might  enter  and  hold  for  his  own  use  until  the  followed. 

arrears  should  be  paid.     He  also  covenanted  for  title,  grantee  of  a 

and  that  the  hereditaments  should,  for  ever,  remain  rent-charge, 

1  <       •  1       1  1  n         i*  «t    .  on  behalf  of 

charged  with   the  rent'^charge,  free   from  all  mcum-  himself  and 

brances,  except  those  in  the  schedule.  twenty  others, 

'  '^  to  raise  the 

arrears  by  sale 

The  schedule  specified  twenty  similar  grants  of  rent-  '«»<^'^®°«^ 
charges  of  40^^  which  had  been  granted  out  of  the  same 
property  on  the  same  day* 

In  JUarmh,  1845>  Smaie  sold  and  conveyed  the  pro- 
perty, thus  charged  with  the  rent^charges,  to  the  De- 
fendant James^ 


The  Plaintiff's  rent-charge  had  fallen  into  arrear  since 
January^  1854.  In  May,  1864,  two  of  the  tenants 
quitted   possession,  in  consequence  of  the  Plaintiff's 

threatening 
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threatening  to  distrain,  and  in  Avgnst^  1854,  the  Plain- 
tiff and  other  grantees  having  distrained  for  55/^  the 
other  tenants  quitted.  The  premises  remained  unoccu- 
pied, there  was  nothing  on  which  a  distress  could  be 
levied,  and  they  were  totally  unproductive  and  falling 
into  decay. 

The  Plaintiff  White  filed  his  bill,  '*  on  behalf  of  him- 
self  and  all  other  the  grantees  of  yearly  rent-charges  of 
40^.  each  issuing  out  of  the  hereditaments  in  the  plead- 
ings mentioned,"  against  JameSy  praying  an  account  of 
the  arrears,  and,  in  default  of  payment,  that  the  amount 
might  be  raised  by  sale  or  mortgage,  and  ''that  the 
residue  of  the  purchase-money  might  be  invested,  for 
the  purpose  of  securing  the  due  payment  of  such  rent- 
charges  for  the  future." 

On  a  former  occasion  (a)  a  receiver  had  been  ap- 
pointed, and  the  cause  now  came  on  for  hearing. 

Mr.  R.  Palmer  and  Mr.  W.  Morris  for  the  Plaintiff. 
In  this  case,  there  are  twenty-one  concurrent  rent- 
charges,  having  concurrent  remedies  by  distress  and 
entry;  it  is  therefore  impossible  that  they  can  all  be 
made  available,  one  distress  would  have  the  effect  of 
rendering  the  property  tenantless.  The  state  of  things 
at  present  is  this : — the  houses  are  abandoned  and 
falling  into  ruin,  and  there  is  nothing  on  the  premises 
to  distrain  on,  and  no  available  remedy  for  any  of  the 
grantees  of  the  rent-charges.  The  j  urisdiction  of  Courts 
of  Equity  to  lend  their  aid,  wherever  there  are  diflBculties 
in  the  way  of  the  legal  remedies  (&),  is  clearly  settled, 
and  the  rent-charge  being  an  incumbrance  on  the  es- 
tate, the  Court,  if  necessary,  will  raise  the  arrears  by 

sale 

(a)  22  Bern  72.  734 ;  U,  if  Go.  81,  nole,  and  I 

(b)  See  6  Ve$.  73;  13  Price,      C.  P.  Cooper,  p.  363,  note. 
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skle  of  the  eistate  itdelf,  U  Was  AoM  in  t^Xi  V.  Jitck-^       1($6B. 
iWt  (a). 


sell  this  estate  for  the  payment  of  the  arrears  of  rent- 
charges  created  with  limited  remedies.  The  grantees' 
rights  are  defibed  by  their  deeds,  which  ^t6  iher^  gtahts 
with  powers  of  distress  ^nd  entry,  and  iidthing  inorb; 
ThSd  is  an  attempt  to  6)ct6bd  the  legal  rights  land  tttae- 
dies  of  the  grantees,  and  to  alter  the  contract  between 
the  parties.  In  Cupit  v.  Jackson  the  Chief  Baron  k^^lied 
on  the  Duke  of  LeecU  V.  Tki  Corporatioh  of  Nevd  Rad- 
nor  (ft),  but  that  case  do^s  not  beak*  but  the  di^cision. 
Vupit  V.  Jackson  has  fVequ^ntly  been  disapproved  of, 
the  Vice-^Ohancellor  of  England  in  Graves  r.  Hicks  (c) 
would  not  follow  it,  and  it  is  also  questioned  in  JarfnafCh 
Bythewood{d).  In  Phillips  v.  Phillips  (e),  a  testator 
devised  his  real  estates  to  trustees  in  fee,  on  trust,  out 
of  the  rebts,  issues  and  profits,  to  pay  certain  life  an- 
nuities, and  by  sale  or  mortgage  to  raise  money  for  fjay- 
ment  of  his  debts,  kd,  and  then  to  settle  the  estates  to 
the  use  that  the  annuitants  should  receive  their  annbitied 
out  of  the  same  premises,  with  powers  of  distress  and 
entry,  and,  subject  thereto,  to  one  for  life,  with  remain- 
der over^  Lord  Langdale  held,  that  the  annuitants  were 
not  entitled  to  be  paid  the  arrears  out  of  the  corpus, 
though  the  rents  were  inilufficient  to  keep  dowb  all  the 
incumbrances. 

Secondly.  The  Plaintiff  c^bbdt  represebt  the  absent 
gfaiitees  in  a  procei^ding  which  seeks  to  destroy  their 
rent-charge^,  and  to  substitute  a  charge  Ob  the  pur^ 

chase- 

(a)  13  Price,  721,  and  M«Cfc-  (rf)    VoL  1,  p,  628,  (a)  (2nd 

land,  495.  edit) 

ib)  2  Bro,  C.  C.  338,  518.  (0  8  Bern.  193. 

(c)  11  ^mont,  554. 

VOL.  XXVI.  O 


7 
Wfat+fe 
9. 

Mr.  Shebbeare  for  the  Defendant.    The  Court  cannot       'Lf**?- 


(Ho.  i.) 
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1868.  cbase-money  for  their  right  upon  a  real  estate.  The  ab- 
Bent  parties  will  not  be  bound  by  the  decree,  and  a  good 
title  cannot  be  made  to  a  purchaser  under  it. 

The  Master  of  the  Rolls. 

I  think  1  am  bound  by  the  case  of  Cupit  v.  Jackson, 
and  that  I  cannot  avoid  following  it,  notwithstanding 
any  observations  in  the  text  books  as  to  the  inconveni- 
ence. The  Vice-Chancellor  of  England,  in  Chraves  v. 
Hicks,  thought  that  the  Court  would  not,  as  matter 
of  discretion,  raise  the  arrears  of  a  rent-charge  by  a 
sale,  until  there  was  a  tenant  in  fee  simple  in  possession 
of  the  estate  charged.  He  said,  the  arrears  must  be 
paid  some  time  or  other,  but  that  he  had  in  that  case 
no  constat  that  they  might  not  be  paid  out  of  the  future 
rents. 

Here  there  are  perpetual  rent-charges  issuing  out  of 
the  fee  vested  in  the  Defendant.  When  are  the  arrears 
to  be  paid  ?  In  ten  or  even  twenty  years  hence  it  will 
be  exactly  the  same  question,  and  the  observation  of 
the  Vice-Chancellor  of  England  as  to  the  fee  simple 
falling  into  possession  has  occurred.  Therefore  the  fu- 
ture state  of  circumstances  cannot  be  different  from  the 
present.  Here  is  a  series  of  deeds  creating  twenty-one 
rent-charges,  and  it  is  shewn  that  they  cannot  be  paid 
out  of  the  rents  and  profits.  Am  I  to  allow  the  owner 
to  leave  them  unpaid  and  the  land  to  lie  waste?  If 
one  grantee  should  attempt  to  make  a  distress,  it  would 
make  the  property  unavailable  for  the  future  payment  of 
the  rent-charges;  for  the  tenants  would  leave,  the  pro- 
perty would  become  uninhabited,  and  of  no  value  to  any 
one.  If  therefore  it  cannot  be  made  available  by  let- 
ting, it  must  be  by  sale. 

I  do 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY. 

I  do  not  feel  pressed  by  the  objection  that  the  other 
grantees  are  not  parties ;  their  rights  are  the  same  as 
the  Plaintiff's,  and  they  must  be  served,  and  I  must 
make  the  best  title  I  can. 

I  mast  inquire  who  are  entitled  to  the  rent-charges, 
direct  an  account  of  the  arrears  and  a  sale  of  sufficient 
to  pay  the  arrears  and  costs,  and  continue  the  receiver. 


Note. — See  Nash  v.  Ftifrtf  1  Jones  6f  L.  162;  Stamper  v.  Picker- 
ingf  9  Simons,  176;  Bensley  v.  Burdon,  2  Sim,  ^  St.  519;  Fay  v. 
Fay,  5  Law  Rec.  (N.  S)  198;  Manly  v.  Hawkins,  1  Dr.  4  Walsh, 
363;  Roberts  v.  Hughes,  Realty ,  426. 


AUDSLEY  t;.  HORN.  ^^-  ^2, 13. 

Dec.  4. 
npHE  testator,  being  entitled  to  a  leasehold  property  Bequest  of 

^      in  Hansard  Place,  for  the  residue  of  a  term  of  ^"/JJ^JJ^  *^^^^ 

ninety-five  years,  by  his  will  expressed  himself  in  these  at  her  death, 
«  to  B.  and  her 

words  :—  children  ;  but 

if  they  should 
"  I  leave  Hansard  Place,  Blackfriars,  to  my  daughter  fJg^J'J^''^* 
Mary  Rossiter  during  her  life,  and  at  her  death  to  her  B.  had  no 
daughter  Amelia  Rossiter  and  Amelia  Rossiter* s  chil-  death  of  the  * 
dren ;  but  if  they  should  die  without  issue,  in  that  case  testator  or  in 
the  property  to  be  divided  between  William  Hansard,  jjeld,  that  B. 

John  Tuttle  and  John  Larry,  and  Maria  Larry."  ^^^  ^^^  ^^^^* 

^'  ^  with  remain- 

der to  her 

The  testator  died  about  the  year  1818.     In  July,  ""^fj^kie,  that 

1834,  Amelia  Rossiter  married  Joseph  Horn,  and  in  Wild's  Case  {6 

^         ,         Co.  Rep.)  does 
JJecember,  not  apply  to 
personalty. 
Where  both  a  parent  and  his  children  are  objects  of  a  bequest  of  personalty,  the 
tendency  of  modern  decisions  is,  to  construe  the  limitations  as  a  giA  to  the  parent  for 
life,  with  remainder  to  his  children. 

In  a  foreclosure  suit,  the  parties  to  the  mortgage  deed  and  those  claiming  under 
them  ought  alone  to  be  made  parties. 

o2 
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1868.        December,  1834^  Horn  and  biB  wife  mortgaged  the  pto- 
^'^^''^^^      perty  to  Audsley. 

AuMtBT 

HoEN.  Mary  Rossiter  died  in  January^  1836,  at  which  time 

there  was  no  issue  of  Amelia  Horn. 


Horn  died  in  1867^  leaving  six  children  by  his  wifii 
Amelia. 

The  question  in  this  suit^  which  prayed  both  a  decia- 
ration  of  rights  and  a  foreclosure,  was,  what  interest 
Amelia  Horn  and  her  children  took  in  the  property 
under  the  above  bequest. 

Mr.  jR.  Palmer  and  Mr.  Cory  for  the  Plaintiff. 
First,  this  bequest  to  Amelia  Rossiter  and  her  children, 
and  if  they  should  die  without  issue,  over,  gives  a  quasi 
estate  tail  to  her,  on  the  authority  of  WikTs  Case  (a), 
where  it  was  held,  that  a  devise  to  B.  and  to  his  chil- 
dren or  issue,  B.  having  no  issue  at  the  time  of  the 
devise,  is  an  estate  tail,  otherwise  where  he  has  issue  at 
the  time.  WilcTs  Case  is  applicable  to  personal  estate ,- 
Stokes  V.  Heron  (&),  and  a  quasi  estate  tail  is  equivalent 
to  an  absolute  interest  in  personalty;  Chandless  v. 
Price  (c).  Secondly.  She  took  concurrently  with  her 
children  in  joint  tenancy ;  and  there  having  been  nd 
child  living  when  the  estate  fell  into  possession,  she 
took  the  whole,  for  the  interests  of  joint  tenants  must 
vest  at  the  same  time. 

Mr.  Fischer,  for  Mrs.  Horn,  submitted  to  a  de<:re^> 
but  he  objected  that  the  evidence  entered  into  by  the 
Plaintiff  was  unnecessary,  his  title  being  admitted  by 
Mrs.  Horn. 

Mr. 

(a)  6  Rfp.  17.  (6)  12  CI.  i  Fin.  179.  (e)  8  Ve$.  98. 
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Mr.  EddU  for  the  children.    Th«  principle  of  WiUts        180H. 
Case  u  inapplicable  to- personal  property;   Heron  v.      v^-s^-^/ 
Slokesia);  Buffar  v.  Bradford {b);  Store  w.Maule{c);      Aomlet 
Snowball  v.  Procter  (d).     The  reason  of  the  rule  is       Horn. 
stated  in  Jarman  on  Wills  {e),  and  it  is  shewn  (/)  that 
DO  necessity  exists  for  applying  it  to  personalty.     If 
Wikfs  Case  be  applicable,  still  the  words  of  this  bequest 
are,  "  if  they  shall  die  without  issue/'  that  is,  if  Amelia 
and   her  children  should  die  without  issue,  and  this 
woald  confer  a  quasi  estate  tail,  not  only  on  the  mother, 
but  on  her  children  also. 

Secondly.  The  effect  of  this  limitation  is  to  give  an 
estate  for  life  to  the  mother,  with  remainder  to  her 
children*  Such  is  the  tendency  of  modern  decisions, 
and  was  most  probably  the  intention  of  the  testator; 
Goldney  v.  Crabb  (g) ;  Gordon  v.  Whieldon  (A) ;  Daw- 
son ▼.  Bourne  {i);  Jeffery  v.  De  Vitre(k);  Jarman  om, 
Wills  (/).    Ihe  v«  Bradky  {mj  was  also  cited. 

Mr.  Cory  in  reply. 


The  Ma8T6r  of  the  Rolls. 

This  is  a  suit  to  foreclose  mortgage  securities  dated  Dec.  4. 
the  6th  December,  1843,  and  the  24th  of  March,  1852. 
As  an  ordinary  rule,  nothing  can  be  well  determined, 
in  such  a  suit,  but.the  validity  or  invalidity  of  the  mort- 
gage, and  the  parties  to  the  mortgage  deed,  or  those 
claiming  under  them,  should  alone  be  parties  to  the 

cause. 

(a)  2  Dm.  ^  W,  101.  (g)  19  Beav.  338. 

(b)  2  Atk.  220.  (A)  11  Beav.  170. 

(c)  2  Simons,  490.  (i)  16  Beav.  29. 

(d)  2  r.  *  C.  C.  478.  (&)  24  Beav.  296. 

(e)  Vol.  2,  page  327.  (0   Vol.  2,  page  S3^  (2nd  ed.). 
(/)  Page  334.  (w)  16  East,  399. 
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1858.  caofle.  But,  by  a  species  of  anrmngemeDt,  or  at  least 
by  a  proceeding  od  the  part  of  the  Plaintiff,  acquiesced 
in  by  the  Defendants,  persons  not  parties  to  the  mort^ 

UoEw.  gage  are  made  Defendants  to  the  bill,  for  the  purpose 
of  aiding  and  having  determined  a  question  arising 
upon  the  will  of  Thomas  ffoMsard,  as  to  what  estate  or 
interest  Amelia  Rossiter  took  in  certain  leaseholds, 
which  are  the  subject  of  the  mortgage,  and  which  were 
bequeathed  to  her  by  the  testator.  Whatever  her  in- 
terest was,  the  whole  of  that  interest  has  been  mortgaged 
to  the  Plaintiff  and  is  the  subject  of  his  mortgage. 

The  words  of  the  will,  so  far  as  they  relate  to  this 
subject,  are  these : — "  I  leave  Hansard  Place,  Bhuk- 
friars,  to  my  daughter  Atary  Rossiter  during  her  life, 
and  at  her  death  to  her  daughter  Amelia  Rossiter  and 
Amelia  Rossiter^s  children;  but  if  they  should  die 
without  issue,  in  that  case  the  property  to  be  divided 
between  William  Hansard,  John  Tuttle,  and  John  Larry 
and  Maria  Larry'' 

The  question  is,  what  estate  these  words  gave  to 
Amelia  Rossiter.  The  gift  is  to  her  and  her  children, 
but  if  they  should  die  without  issue,  then  over.  Amelia 
Rossiter  had  no  children  at  the  date  of  the  will,  or  at 
the  date  of  the  testator's  death,  or  at  the  date  of  the 
death  of  Mary  Rossiter,  and  it  is  contended,  that  this 
is  either  a  quasi  estate  tail  in  Amelia  Rossiter,  upon  the 
principle  of  Wild's  Case  (a),  or  that  it  is  an  estate  to 
Amelia  Rossiter  and  her  children  as  joint  tenants,  and 
that  upon  the  latter  assumption,  as  there  was  no  child 
alive  at  the  time  when  the  gift  took  effect,  Amelia  Ros- 
siter took  the  whole  absolutely. 

I  think  that  WiUTs  Case  does  not  apply  here.     The 

devise 

(a)  6  Eep,  17. 
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devise  there,  according  to  the  report  in  6  JRep,  17,  was  1858. 
to  Rowland  Wild  and  his  wife,  and  after  their  decease 
to  their  children.  Here  the  gift  is  to  Amelia  Rossiter 
and  her  children,  but  if  they  should  die  without  issue, 
then  oyer,  and  this  distinction  seems  to  have  been 
commented  on  in  the  case  of  Stokes  v.  Heron  (a),  at 
least  according  to  Si.  Leonards*  note  of  that  case  in  his 
comments  upon  the  decision  of  the  House  of  Lords  (i). 
But  I  have  not  been  able  to  find  any  case,  except  that 
of  Stokes  V.  Heron^  where  it  has  been  laid  down,  or 
even  stated  obiter,  that  the  rule  in  WiUTs  Case  applied 
to  personal  estate  In  the  case  of  Stokes  v.  Heron,  this 
point  was  not  decided  by  the  House  of  Lords,  although 
Lord  Brougham  expressed  his  opinion  to  that  effect 
strongly;  he  thought  that  the  rule  applied  equally  to 
personal  estate  as  well  as  to  real  estate.  But  it  should 
be  observed,  that  it  was  not  necessary  for  the  decision 
in  that  case,  and  that  the  applicability  of  this  rule  to 
bequest  of  personalty  has  been  disputed  in  a  great 
variety  of  cases,  such  as  Knight  v.  Ellis  (c) ;  Buffar  v. 
Bradford  (rf),  and  Stone  v.  Maule  {e). 

Upon  a  review  of  the  whole  of  the  cases  upon  this 

subject,  I  think  that,  setting  aside  some  contradictory 

decisions,  which  it  is  not  very  easy  to  reconcile,  the 

tendency  of  modern  decisions  has  been,  in  cases  like  the 

present,  to  hold  that,  in  personalty,  the  bequest  gives 

an  interest  for  life  to  the  mother,  with  an  interest  in 

remainder  to  the  children.     Thus  in  Crawford  v.  Trot-- 

ter  (/),  a  bequest  to  one  and  her  children  was  held  to 

give  an  interest  for  life  to  the  mother,  with  remainder  to 

her  children ;  and  in  Morse  v.  Morse  (g),  a  bequest  of 

a  sum 

(a)  12  C/.  4-  Fin.  183.  («)  2  Sim.  490. 

(6)  Page  236.  (J)  4  Mad.  361. 

(c)  2  Bro.  a  C.  570.  (g)  2  Sim.  485. 
(</)  2  Atk.  220. 
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1868.  a  sum  of  money  to  tbe  testator's  daqgt^ter  and  ber  chil- 
dren was  held  to  give  an  interest  for  life  iq  the  danghter, 
with  repiainder  to  all  ber  children. 


AUDILBT 
V, 

HotN. 


I  certainly  cannot  say,  that  cases  ar?  not  to  be  found 
in  the  books  which  it  is  not  easy  entirely  to  reconcile 
with  this  view  of  the  subject;  but  I  think  that  the  view 
I  have  stilted  is  that  which  is  most  consistent  with  the 
line  of  modem  cases  and  their  tendency,  and  generally 
most  in  accordance  with  the  spirit  and  intention  of  the 
testator  in  these  cases.  [  also  find  that  I  have,  upon 
two  former  occasions,  adopted  the  same  view,  viz.  in 
Dawson  v.  Bourne  (a),  and  in  Jeffery  v.  De  Vitre  (i). 

In  this  case,  certainly,  I  am  of  opinion,  that  tbe  be- 
quest must  be  construed  to  give  a  life  interest  to  Amelia 
Rossiter  only,  and  that  upon  her  death  the  leaseholds 
are  to  be  divisible  among  her  children ;  consequently, 
all  the  Plaintiff  is  entitled  to  foreclose  is,  the  life  interest 
of  Amelia  Horn,  formerly  Ro^iter. 

Therefore,  as  against  the  Defendants  who  have  been 
added  by  amendment,  the  bill  must  be  dismissed,  bpth 
because  they  are  not  parties  to  the  mortgage  deed,  and 
also  because  the  only  question  on  account  of  whict^ 
they  have  been  made  parties  has  been  decided  in  th^ir 
favor. 

As  against  the  Defendant  Amelia  Horn,  I  must  make 
the  usual  decree  for  foreclosure,  but  I  am  of  opinion  I 
must  accede  to  tbe  application  of  Mr.  Fischer  upop  the, 
subject,  and  except  from  that  decree  the  costs  of  the 
evidence  gone  into  by  the  Plaintiff,  which,  as  against 
the   Defendants  added   by  amendment,  who  are  not 

affected 

(a)  16  Beav.  29.  (6)  24  Beav,  296. 
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affected  by  the  mortgage  deed,  was  unnecessary^  and  1858< 
as  respects  the  Defendant  Amelia  Rossiter,  afterwards 
Amelia  Horn,  was  improper,  as  she  admitted^  withoat 
qualification,  the  full  title  of  the  Plaintiff.  In  truth, 
all  this  evidence  ws^s  gone  into  for  the  sole  purpose  of 
proving  the  case  of  the  Plaintiff  as  against  the  oth^r 
Defendants,  who  had  either  not  admitted,  or  were  inca- 
pable of  admitting,  the  facts  alleged  by  the  Plaintiff. 
But  as  against  the  Defendant  Amelia  Horn,  the  expense 
of  this  evidence  cannot  be  allowed,  for  she  admitted  the 
facts  alleged;  and  as  against  the  other  Defendants  it 
cannot  be  allowed,  inasmuch  as  the  bill  of  the  Plaintiff 
wholly  fails  against  them,  and  they  are  ^accordingly  en- 
titled to  have  it  dismissed.  In  other  respects,  there 
must  be  the  usual  decree  for  foreclosure. 

I  do  not  think  it  will  be  right  that  I  should  msike 
any  declaration  upon  the  subject  ynless  the  Defendants 
ask  it. 
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EVANS  V.  ANGELL. 

Dec.  17,  20. 

A  testator  de-  rpHE  testator  Benedict  John  Angell  died  in  1856. 

vised  all  the  X 

freeholds  to 

which  he  By  bis  will^  he  ''gave  and  devised  all  the  freehold, 

titled  at  his       copyhold  and   leasehold    messuages,  lands,  tenements 

decease,  "situ-  and  hereditaments  to  which  he  might  be  entitled  at  his 
ate  in  the  ,  .  .        ,  .  ,      ^  ^        ,  -        ^ 

parish  of  C,     decease,   situate  m   the   parish  of  Crowhursty  in   the 

^urtenaMces^'  county  of  Surrey,  with  their  appurtenances^  unto  and 
Hc/(/,itdidnot  to  the  use  of  four  trustees,  their  heirs  and  assigns, 
fa^  fn^two""^   "P^°  ^"""s*  f^^  ^^^  Plaintiff  for  life,  and  after  his  decease 

other  parishes,  upon  trust  for  his  first  and  other  sons, 
which  had  al- 
ways beeu  let 
with  the  lands       The  testator,  at  the  time  of  his  decease,  was  seised  in 

farm  and  o€-    '®®  simple  of  an  estate  in  the  parishes  of  Crowhurst, 
cupied  hy  the    Limpsfield  and  Linfffield,  in  the  county  of  Surrey,  con- 
As  to  what    sisting  of  about  one  hundred  and  four  acres  of  land,  of 

extent  extrin-    ^hJch  ninety-three  acres  were  in  the  parish  of  Crowhurst, 

sic  evidence  is  ,  •'  ,  "^ 

admissible  in  two  acres  in  Limpsfield  and  eight  and  a  half  acres  in  Ling- 
field,  The  question  was,  whether  the  land  in  the  parishes 
of  Limpsfield  and  Lingfield  passed  under  this  devise. 

The  solicitor  of  the  testator,  in  his  evidence,  stated 
as  follows: — ''The  testator  was  well  aware  of  the  fact, 
that  his  estate  was  situate  in  the  three  parishes  of  Crow- 
hurst, Limpsfield  and  Lingfield,  and  was  accustomed, 
when  speaking  of  the  above-mentioned  estate,  to  call  it 
'  Crowhurst'  or  the  '  Crowhurst  Estate.*  " 

The  witness  said,  he  believed  the  testator,  in  the  above 
devise,  intended  to  include  the  lands  and  hereditaments 
held  and  occupied  therewith,  situated  in  the  parishes  of 
Limpsfield  and  Lingfield.     He  said,  that  the  said  lands 

and 


such  a  case. 
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and  hereditaments  had  always  hitherto  been  let  as  one 
farm  and  occupied  by  one  and  the  same  tenant. 

Mr,  R.  Palmer  and  Mr,  De  Oex,  for  the  Plaintiff, 
argued,  that  the  lands  in  question  passed  by  the  devise. 

Mr.  Lloyd,  Mr.  Jessel,  Mr.  O.  L.  Russell,  Mr.  Bird 
and  Mr.  Turner,  contra,  argued  that  parol  evidence  of 
intention  was  inadmissible;  and,  secondly,  that  these 
words  were  not  suflBcient  to  pass  the  adjoining  lands  in 
different  parishes ;  Doe  v.  Chichester  (a)  ;  Ricketts  v. 
Turquand  (i)  ;  Horwood  v.  Griffith  (c) ;  Boocher  v. 
Samford{d)  ;  Newton  v.  Lucas  {e);  Hobson  v.  Black-- 
hum  (f)  ;  Gauntlett  v.  Carter  (^). 

T/ie  Master  of  the  Rolls. 

My  present  impression  is,  that  this  devise  will  not 
carry  the  property  in  Limpsfield  or  Lingfield,  He  de- 
vises "  all  the  freeholds,"  &c.  &c.  **  to  which  he  might 
be  entitled  at  his  decease,  situate  in  the  parish  of  Crow^ 
hurst,  in  the  county  of  Surrey.'*  If  it  had  stopped 
there,  there  would  be  an  end  of  the  question ;  the  cases 
are  too  strong.  If  he  had  said  "  the  Crowhurst 
estate,"  it  would  be  treated  in  a  different  manner.  But 
he  adds  '*  with  their  appurtenances,''  that  is,  with  the 
appurtenances  to  his  lands  '^  situate  in  the  parish  of 
Crowhurst"  On  looking  at  the  map,  it  appears  that 
there  is  only  one  piece  of  land  in  Lingfield,  which 
is  adjacent  to  the  Crowhurst  property,  and  which  just 
touches  it.  There  are  two  other  pieces,  a  good  way  off, 
in  the  parish  of  Lingfield,  and  four  other  pieces  of  land, 

at 

(a)  4  Bow.  65.  (e)  6  Sim.  54  ;  1  Myl  Sf  Cr, 

(b)  I  H.o/L,  Cos.  490.  391. 

(c)  4  De  G.,  M.  if  G.  700.  (/)  1  Myl.  4-  K.  571. 

(d)  Cro.  ELis.  113.  (g)  17  Beav.  586. 
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at  a  distance  in  Limpsfidd.  None  of  these  actually 
adjoin  the  Crowhurst  property  except  one^  and  it  ia 
very  diflBcult  to  say,  that  they  are  appurtenant,  in  the 
ordinary  sense  of  the  word,  to  lands  in  Crowhurst. 

I  will  look  at  the  decisions  as  to  the  word  ''ap- 
purtenancesy**  and  also  consider  what  extrinsic  evidence 
is  properly  admissible.  Primd  facie  evidence  of  Inten* 
tion  would  not  be  admissible. 

From  the  evidence,  it  is  highly  probable  the  testator 
intended  to  pass  **  the  Crowhurst  estate/'  but  h^  has 
only  devised  the  lands  "  to  which  he  might  be  entitled 
at  his  decease  situate  in  the  parish  of  Crowhurst  J* 


The  Master  of  the  Rolls. 

Dec.  20.  So  fer  as  this  depends  on  anything   but   the  word 

^*  appurtenances,"  it  is  dear,  that  the  pieces  in  the  two 
adjoining  parishes  do  not  pass.  Some  doubt  might 
have  arisen,  if  he  had  called  it  ^'  his  Crowhurst  estate,** 
but  as  be  devises  his  lands,  ftc.  ^  situate  in  the  parish  of 
Crowhurst,'*  on  these  words  it  is  clear,  that  the  outlying 
pieces  would  not  pass.  The  authorities  on  this  point 
are  clear,  and  the  distinction  is  taken  in  Richetts  ▼• 
Turquandia),  where  the  Lord  Chancellor,  in  the  course 
of  his  judgment,  says,  ^'  If  he  (a  testator)  describes 
lands  in  a  particular  parish  by  a  particular  name, 
or  in  a  particular  locality,  you  cannot  go  into  evi- 
dence to  shew  he  Baeant,  by  the  general  appella- 
tion, to  include  something  out  of  it ;  you  cannot  do 
that  without  contradicting  the  express  terms  used. 
Here  is  a  term  which  included  more  or  less  land,  ac- 
cording 

(a)  1  H.  of  L.  Cat.  490, 
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cording  to  what  was  meant  by  the  term  used,  &nd  all 
we  are  in  search  of  is  the  particular  meaning  of  the 
expression  which  is  used.  It  does  not  appear  to  me 
that  we  have  found  that  upon  this  willy  and  that  there 
IB  not  the  least  doubt  that  the  Master  of  the  Rolls  has 
eome  to  a  right  conclusion."  This  is  consistent  with 
the  other  authorities,  Doe  d.  Oxenden  t.  Chtcku-^ 
tef(A). 


206 


1858. 


V. 

Amosll. 


Therefore,  if  these  pieces  of  land  pass  at  all,  they 
must  do  so  under  the  word  *'  appurtenances."  This 
is  a  question  of  another  character,  and  depends,  to 
some  extent,  on  a  different  class  of  cases,  and  requires 
a  separate  examination.  In  the  first  place,  it  is  to  be 
observed,  that  the  word  here  is  simply  **  appurtenances," 
not  ^'  lands  appertaining  to,"  or  any  equivalent  words. 
It  must,  therefore,  be  distinguished  from  that  class  of 
cases  which  rest  on  such  words.  This  distinction  is 
taken  in  Heam  v.  Allen  (b) — [jE?w  Honor  stated  it.] 


The  word  **  appurtenances'*  has  a  distinct  and  definite 
meaning,  and  though  it  may  be  enlarged  by  the  coptext, 
yet  the  burthen  of  proof  lies  on  those  who  so  contend* 
Primd  facie,  it  imports  nothing  more  than  what  is 
strictly  appertaining  to  the  subject  matter  of  the  devise 
or  grant,  and  which  would,  in  truth,  pass  without  being 
specially  mentioned.  The  cases  in  which  the  word 
''  appurtenances"  used  in  a  will  has  been  extended  be* 
yond  this  are  not  few,  but  I  think  that  they  all  rest  on 
peculiar  circumstances  belonging  to  each  case.  The 
fltst  case  is  Boocher  v.  Samford{c),  there  the  descrip- 
tion was  held  to  mean  all  that  H,  B.  occupied,  and  as 

the 


(a)  4  Dow.  65. 
{b)  Cro,  Car.  57. 


(f)  Cro,  Elig.  113. 
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1868.  the  real  was  increasedy  and  as  it  all  passed  by  one  grant, 
this  seemed  to  be  reasonable.  The  next  case  is  Doe  d. 
Lemprierev,  Martin(a) — [His  Honor  stated  it] — ^There  it 
appeared  that  the  testator  had  actually  laid  the  ground 
in  question  into  and  made  it  a  part  of  the  court  yard 
of  the  house  devised.  I  ihink  it  must  be  held,  that  this 
was  property  made  by  him  an  ^'  appurtenance"  to  the 
house  devised.  It  is  true,  that  this  was  held  under  a 
different  title,  but  this  I  think  will  not  get  over  the 
other  very  material  circumstance.  It  decided  nothing 
more  than»  that  by  the  words,  ^'  outhouse,  garden  and 
appurtenances  belonging  to  the  messuage/'  the  whole 
of  the  court  yard  passed. 

The  next  case  is  Buck  d.  Whalley  v.  Nurton  (6),  where 
the  question  was  whether  sixty-four  acres  passed  under 
a  devise  of  house  and  the  lands  held  and  enjoyed  there- 
with with  the  appurtenances. 

These  are  the  cases  which  principally  bear  on  this 
subject;  there  are,  however,  some  other  cases  which 
bear  indirectly  on  this  point,  the  first  is  Hobson  v. 
Blackburn  (c) ;  the  next  is  Arkell  v.  Fletcher  (rf),  which 
is  a  stronger  case  than  the  one  before  me. 

There  is  a  still  further  class  of  cases  which  must  be  dis- 
tinguished from  those  to  which  I  have  already  referred, 
where  the  words  are  not  simply  **  appurtenances,"  but 
"  lands  appurtenant"  or  "  lands  appertaining  thereto," 
and  the  like.  They  rest  on  a  totally  different  footing, 
and  if  these  had  been  the  words  used  here,  I  should 
have  held,  on  the  authority  of  Ongley  v.  Chambers  (e), 

Doe 

(a)  2  W.  Bl.  1143.  (d)  10  Sim,  299. 

(6)  1  B.  4-  P.  63.  («)  1  Bing.  483. 

(c)  1  Afy/.4-IC.571. 
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Doe  d.  Oore  v,  Langton  (a),  and  that  class  of  cases,  that 
the  outlying  pieces  of  land  in  the  adjoining  parishes 
would  have  passed,  but  here  the  word  is  simply  ''ap- 
purtenances/' Primd  facie^  that  must  be  held  to  have 
the  restricted  meaning  of  appurtenant  to  the  lands  de- 
vised, and  I  find  nothing  in  the  will  to  extend  that  con- 
struction. 

I  think  it  unnecessary  to  say  anything  about  the  ad- 
mission of  extrinsic  evidence,  because,  after  it  is  admitted, 
my  opinion  remains  the  same,  but  the  only  evidence 
which  could  be  properly  admitted  here  is  the  evidence  of 
the  position  and  situation  of  these  lands,  and  the  manner 
in  which  they  were  held  by  and  under  the  testator. 

I  retain  the  opinion  which  I  expressed  at  the  hear- 
ing, that  the  outlying  pieces  of  lands  in  the  two  adjoin- 
ing parishes  of  Limpajield  and  Lingfield  do  not  pass 
under  the  words  of  this  devise. 

(a)  2  fi.  4-  Ad,  680. 


In  re  WARD'S  LEGACY. 

Bee,  21. 

UNDER  the  will  of  a  testator  who  died  in  1847,  the  Bond  fide  ^\t 
Petitioner  Samuel  P.  Ward  was  entitled  to  a  JropTn^^^^^^ 
legacy  of  1,400Z.  contingently  on  his  surviving  his  wife,  the  creditors' 
He  had,  in  1855,  mortgaged  the  legacy  to  the  Edinburgh  without  the    ' 

Life  Insurance  Company  for  500/.,  and  also  to  a  Mr.  ^^^"P^'TfSf®  , 
_  __  ,,i,.^,o  of  the  Official 

Brown.     He  was  declared   bankrupt  m  Aprils  1857,  Assignee,  held 

and  Mr,  Roffe  was  appointed  creditors'  assignee,  and  ^^*°' 

Mr.  Patrick  Johnson  official  assignee. 

In  January^  1858,  Samuel  P.  Ward  obtained  his  cer- 
tificate, and  the  insurance  company,  to  whom  500/. 

and 


Digitized  by  VjOOQIC 


308  CASES  IN  CHANCfitiy. 

1858.        ^nd  a  considerable  arrear  df  ihtereot  wad  dtiie,  having 

^^^^*^      threatened  to  aell  the  contingent  legacy,  Samud  P. 

WA»D*f        Watd  entered  into  A  n^gociation  with  Mr.  Roffe,  the 

Lmact.      ereditoi-s*  assignee,  for  the  purchase  df  the  assigneea* 

inteilsst    therein.     That   interest    Was    talued    by    att 

a<^t(lary  at  616/.  and  the  mortgages  on  it  amounted  to 

about  600/. 

Ultimately,  Rojffi  signed  an  agreement,  dated  the 
9th  of  February,  1858,  for  th6  sale  of  thai  interest  to 
Samuel  P.  Ward  for  the  sum  of  36/.,  payable  on  the 
10th  of  July,  1858.  The  oflScial  assignee  did  not  join 
in  the  contract. 

The  Petitioner's  wife  Mrs.  Ward  died  on  the  10th  of 
March,  185B,  and  the  legacy  thfen  became  payable  to 
Samuel  P.  Ward  and  his  assignees. 

On  the  9th  of  July,  1858,  Samuel  P.  Ward*8  solicitor 
produced  the  agreement  and  tendered  the  purchase- 
money  of  35/.  to  Mr.  Patrick  Johnson,  the  official  as- 
signee, but  he  refused  to  receive  it,  on  the  ground  that 
the  sale  had  not  been  concurred  in  or  consented  to  by 
him  or  by  the  commissioner^  and  therefore  was  not 
binding  on  him.  Thereupon,  Samuel  P.  Ward,  on  the 
10th  of  July,  1858,  tendered  the  sum  of  35/.  to  Mr. 
Roffe,  who  accepted  the  same  and  indorsed  a  receipt  on 
the  agreement. 

Samuel  P.  Ward  having  given  notice  of  thfe  agree- 
ment to  the  trustees  of  the  fund,  they  paid  it  into  Court 
under  the  Trustee  Relief  Act.  Samuel  P.  Ward  now 
presented  a  petition  praying  that  his  mortgagees  tbight 
be  paid  out  of  the  fund,  and  that  the  surplus  might  be 
paid  to  him. 

Mr. 
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Mr.  R,  Palmer  and  Mr.  Parker^  in  support  of  the 
petition,  relied  on  Hughei  v.  Morris  (a),  where  it  was 
held  by  Sir  Oeorge  Turner y  that  the  official  assignee 
was  bound  by  contracts  entered  into  by  the  company's 
assignees.  They  also  referred  to  12  &  13  Vict.  c.  106, 
8s.  40,  49. 

Mr.  Baffskawe  and  Mr.  Parker,  for  Mr.  Jtoffe. 

Mr.  I^ed  and  Mr.  Sheffield,  for  mortgagees. 

Mr.  Wickens,  for  the  trustees. 

Mr.  Higgins,  for  the  official  assignees,  argued,  first, 
that  a  contract  entered  into  by  the  trade  assignee  alone 
was  not  binding;  and,  secondly,  that  this  was  not  such 
a  contract  as  the  Court  would  enforce,  being  a  purchase 
of  a  reversionary  interest  for  a  small  sum,  payable  at 
a  future  period. 

The  Master  of  the  Rolls  held,  that  the  contract  of 
the  creditors'  assignee  was  binding  and  not  affected  by 
the  early  death  of  the  tenant  for  life.  That  having 
been  entered  into  after  negotiation  and  valuation,  and 
not  being  impeached  on  the  ground  of  fraud  or  any 
inadequacy  of  consideration,  it  must  be  acted  on,  and 
that  the  order  must  be  made  as  prayed. 

(a)  9  Hare,  645. 


VOL.  XXVI. 
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SMITH  V.  ACTON. 

Dec.  17. 
A  testator  died  jyALTHALL  RIDGWAY  SMITH  died  in 
!!J^B  ^iiU  ^^^^'  *"^  letters  of  administration,  with  his  will 
mdmjniitrator,  annexed,  were,  in  1821,  granted  to  John  Acton.  His 
and  pfaced^**  children  were  entitled  to  his  residuary  estate.  John 
tbem  in  a  Acton  got  in  certain  personal  estate  and  effects  of  the 
account—  testator,  and  thereby  realized  the  sum  of  600/.,  which  he 
"  J.  B.'s  true-  pj^jj  j^^^  ^^  h^vk  of  Messrs.  Kinnersley  &  CJo.  to  an 
where  they  account  intituled  "Mr.  John  Acton's  trustee,  600/." 
^A^B^XeT^'  This  sum  had  not  been  since  dealt  with,  but  still  re- 
in 1853,  and  mained  in  the  bank  at  interest,  at  2/.  per  cent  and 
8titu*ed  by""  with  its  accumulations  it  now  amounted  to  the  sum  of 

theadmimV  about  1,060/. 
trator  de  bonis 
non  of  the 
original  tes- 
tator against  Iq  1852,  the  children  of  the  testator  applied  to  John 

the  representa-  j^^ton  for  an  account  of  their  father's  estate,  and  a  cor- 

and  the  respondence  ensued  between  him  and  their  solicitors, 

cover^the fiin^  which  produced  no  result;  in  the  course  of  the  corres- 

tbe  representa-  pondence,  however,  it  was  stated,  that  the  money  was 

uvesofA  B.  .      ,      ,       ,       ^  ,,             r^.           ,        ,     ,       , 

set  up  the  I"  the  hands  of  Messrs.  Kinnersley^  the  bankers. 

Statute  of 
Limitations, 

but  the  bank-  j^^hn  Acton  died  in  August,  1853.    After  his  decease, 

ers  were  wd-  ....                           ^       '                                                 * 

ling  to  pay  administration  de  bonis  non  of  the  estate  and  effects  of 

Se/rthat  VhT  ^«^'*««  Ridgway  Smith  was  granted  to  the  Plaintiff, 

statute  was  in-  who  instituted  this  suit  in  1858  against  the  represen- 

and  a  decree  Natives  of  John  Acton  and  a  Mr.  Meigh,  (the  represen- 

was  made  for  tative  of  the  surviving  banker,)  praying  a  declaration, 

Held,  also,  that  the  sum  of  1,060/.  formed  part  of  the  estate  of 

f  suVt"th*e''*'  Smith,  and  that  John  Acton  held  the  same  in  trust  for 

representatives  the  persons  entitled  to  the  personal  estate  of  the  tes- 

not  be  chMved  ^^^^^'    '1''*^*  ^h^  principal  sum  paid  into  the  bank  of 

with  interest  Kinnersley 
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KinnersUy  k  Co.,  together  with  interest  thereon  at  bl.  1858. 
per  cent,  with  annual  rests,  ought  to  be  paid  to  the 
Plaintiify  as  the  legal  personal  representative  of  the  tes- 
tator Smith,  to  be  administered  by  him.  That  the  sum 
of  1,060/.  with  interest  from  the  28th  of  February,  1853, 
might  be  paid  to  the  PlaintiflF  by  the  Defendant  Meigh, 
and  that  the  difference  between  what  should  be  paid  by 
Meigh,  and  the  amount  of  the  said  principal  and  interest 
with  annual  rests,  might  be  paid  to  the  Plaintiff  by  the 
other  Defendants. 

The  bill  alleged,  "  that  John  Acton  was  a  trustee  for 
the  Plaintiff  and  the  other  residuary  legatees,  as  to  the 
said  sum  of  1,060/.  paid  by  him  into  or  left  by  him  in 
the  hands  of  Messrs.  KinnersUy,  and  that  the  Plaintiff 
and  the  other  residuary  legatees  of  the  testator  were 
entitled  to  the  sum  of  1,060/.,  together  with  interest 
thereon,  as  part  of  the  clear  residuary  estate  of  the 
testator  appropriated  by  John  Acton,  for  such  residuary 
legatees." 

**That  although  the  1,060/.  was  or  is  standing  in  the 
name  of  John  Acton,  it  formed  no  part  of  his  estate, 
but  was  and  is  part  of  the  personal  estate  of  the  testator 
Walthall  Ridgway  Smith,  as  the  said  John  Acton  had 
acknowledged.'* 

The  representatives  of  John  Acton  relied  on  the 
Statute  of  Limitations,  and  insisted  that  he  was  not  a 
trustee  for  the  residuary  legatees. 

Mr.  Meigh  admitted  payment  into  the  bank  of  three 
sums  of  money,  in  1827,  1831  and  1833,  to  the  credit 
of  John  Acton,  and  which,  with  interest,  now  amounted 
to  1,027/.,  and  he  was  willing  to  pay  it,  on  receiving  a 
sufficient  acquittance  and  discharge  for  the  same. 

p  2  Mr. 
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1868.  Mr.  R.  Palmer  and  Mr.  Sidney  Smith,  for  the  Plaia- 

tiff,  argued  first,  that  this  was  a  trust  fund  aod  was 
ear*roarkedy  that  it  dow  belonged  to  the  representatiFes 

AcTov.  of  Smith,  that  the  Statute  of  Limitatious  was  inappli- 
cable, and  that  the  case  had  been  taken  out  of  the 
statute  by  the  correspond^ice. 

Mr.  C.  Swanston,  jnn.,  for  Acton*i  executors,  argued 
that  the  claim  was  barred  by  the  statute,  and  that  the 
case  had  not  been  taken  out  of  the  operation  of  the 
statute  by  what  had  occurred. 

Mr.  John  Stuart,  for  Meigh,  submitted  to  act  ai  the 
Court  might  direct,  and  asked  for  his  costs. 

As  to  the  Statute  of  Limitations,  the  following  cases 
were  cited:-' Stansfield  t.  Hob8on(a);  Tullock  v. 
I>unn{b);  Rackham  v.  Marriott  (c) ;  Prance  v.  Symp^ 
ion(d);  Morrell  v.  Frith  {e);  GrenfeU  v.  Oirdlee- 
tone{f). 


Hie  Master  of  the  Rolls. 

I  think  there  has  been  some  confusion  during  the 
argument,  which  makes  it  necessary  to  distinguish  be- 
tween two  classes  of  cases.  If  the  1,060/.  had  been 
mixed  up  with  the  estate  of  John  Acton,  instead  of 
being  separated  from  it,  it  would  then  have  been  ne- 
cessary to  have  an  account  of  Smithes  estate  as  against 
the  representatives  of  Acton,  and  if  it  were  made  out 
that  Acton  had  retained  the  money  and  had  used  it  for 
his  own  benefit,  his  estate  might  be  charged  with  in- 
terest, with  or  without  annual  rests.     In  such  a  suit  the 

Statute 
(ci)  3  De  G.,  Jf.  4-  G.  620.  (d)  Kay,  678. 

{b)  Ryan  if  M.  416.  {e)  3  Mee.  ^  W.  402. 

(c)  2  Exch.  Rrp,  196.  (/)  2  r.  *  C.  (JErcA.)  662. 
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Statute  of  Limitations  (a)  would  be  properly  pleadable,        1868. 
and  the  question  which  has  been  argued  of  a  subsequent      ^'T*^ 
promise  to  pay  would  then  arise.  v, 

ACTOV* 

But  if  the  fund  does  not  belong  and  never  did  belong 
to  Acton's  estate,  but  was  part  of  Smith's  estate  de- 
posited with  Messrs.  Kinnersley,  and  the  object  be 
simply  to  recover  it  from  Mr.  Meiffh,  then  the  estate 
of  John  Acton  could  not  be  charged  with  interest  and 
the  Statute  of  Limitations  as  regards  his  representatives 
would  not  be  applicable.  The  cases  are  separate  and 
distinct.  It  is  therefore  properly  charged  in  the  bill, 
that  this  money  is  part  of  Smith's  estate,  separated  and 
in  the  hands  of  Mr.  Meigh^  who  is  a  mere  stakeholder. 
The  question  which  arises  is  simply  this : — To  which  of 
the  two  estates  does  it  belong  ?  that  once  decided,  then 
it  follows  that  the  persons  entitled  to  that  estate  are 
entitled  to  the  money.  I  stopped  the  argument  as  to 
the  Statute  of  Limitations,  treating  this  fund  as  in  the 
bands  of  Mr.  Meigh,  who  is  the  only  person  who  could 
properly  set  up  that  defence,  and  who  might  say  "I  am 
entitled  to  it  as  against  all  the  world.'*  But  Mr.  Meigh 
does  not  raise  that  contention ;  he  disclaims  all  interest 
in  it ;  the  fund  therefore  belongs  to  one  of  the  two 
estates,  and  there  is  a  clear  admission  on  the  part  of 
John  Acton,  that  it  did  belong  to,  and  was  solely  derived 
from.  Smith's  estate. 

The  Plaintiff  is  entitled  to  a  decree  for  the  money. 
I  cannot  give  the  Actons  any  costs,  but  Mr.  Meigh  must 
have  his  costs,  for  he  is  a  mere  stakeholder. 

(a)  Sec  3  4-  4  WUl.  4,  c.  27,  f.  40. 
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Re  The  DEAN  AND  CHAPTER  OF  WEST- 
MINSTER. 

Re  The  HAMPSTEAD  JUNCTION  RAILWAY 
l^o».  13. 24.  COMPANY. 

A  Railway  fTlHE  above  railway  company  had,  under  the  powers 
some  lands  contained  in  their  acts  (which  incorporated  the 

belonging  to     Lands    Clauses    Consolidation    Act)  (a),     taken    two 
an  ecclesias- 
tical corpora-     pieces  of  land  at  Hampsiead,  belonging  to  the  Dean 

tion  which  at   3Qd  Chapter  of  Westminster. 
the  time  was  let  '^ 

on  lease,  and 

warfwaiSed         '^^^  ^^^  consisted  of  about  eight  acres,  which  had 

as  a  compen-    been  demised  in  1808,  for  the  lives  of  three  persons, 

principle  of       ^^^  of  the  Survivor  (all  of  whom   were  living),  at  a 

the  lessee  con-  yearly  rent  of  \L  I2s.    The  second  consisted  of  about 

tinuingtopay    "^  ,      i    ,-  i  .  , 

the  rent  re-      one  and  a  half  acre,  which  was  subject  to  an  agreement 

U^  The*"    ^^^^^  '"  ^^^^'  ^^^  ^  ^^™'^®  thereof,  with  other  lands, 
land  being        for  ninety-nine  years,  at  an  aggregate  yearly  rent  of 
valuable  for        ^«|,    ,^ 
building  pur-     ^^^^'  ^^^^ 
poses,  and  it  be- 
ing the  custom 
of  the  corpora-      The  Arbitrators,   duly  appointed,  awarded    to    the 

it'Tvdlllble  b  ^®*°  *"^  Chapter  the  sum  of  3,300/.,  for  the  absolute 
accepting  sur-  purchase  of  their  estate  and  interest  in  the  eight  acres 
r^^a"t?ng  ^^  *^"^*  subject  to  the  lease  of  1808,  and  the  further  sum 
building  leases  of  106/.  for  the  absolute  purchase  of  their  estate  and 

at  A  cffifit  &d' 

vanceofrent,  interest  in  the  one  and  a  half  acres,  subject  to  the 
the  Court,  on  agreement  of  1866,  and  3,700/.  by  way  of  compensation 
heldy  that  the  for  the  damage  or  injury  sustained  or  to  be  sustained 
w'S^mitird  to  ^y  ^^  ^^^^  *"^  Chapter,  by  reason  of  the  execution 
the  dividends  of  the  works  of  the  Company,  and  of  the  severing  of 
pensation  '      ^^^  lands  from  their  other  lands,  or  otherwise  injuriously 

money,  in  ad-   affecting  such  other  lands,  by  making^  the  tunnel,  rail- 

ditiontothe  ^  >     J  & 

rent  during  way 

^VteTbythe  (a)  8  *  9  Fio*.  c.  18. 

lease. 
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1858. 
The  Dean 


way  and  works.  And  the  arbitrator  stated,  in  his 
awards  that  he  bad  fixed  the  above  amounts  on  the 
principle,  that  the  lessees  were  to  continue  to  pay  the 
whole  of  the  rents  reserved  by  the  lease  of  1808  and  ^^^  Chapter 

OF  WE8T- 

by  the  agreement  of  1855  to  the  Dean  and  Chapter      minstbe. 

during  the  residue  of  the  terms.  Re 

^  The 

Hampstead 
The    three    sums,    with     interest,    amounting    to     Junctioh 

7,632/.    Is.  3d,,  having   been  paid    into    Court,  the     Coup  ant. 

Dean  and  Chapter  now  presented  a  petition,  praying 

payment  to  them  of  so  much  of  the  fund  as  consisted 

of  interest,  and  for  payment  to  them  of  the  dividends 

to  accrue  due,  from  time  to  time,  on  the  remainder  of 

the  fund. 


The  question  raised  was,  whether,  under  the  Lands 
Clauses  Consolidation  Act  (a),  the  Petitioners  were 
entitled,  until  the  expiration  of  the  terms  of  the  leases 
of  1808  and  1855,  to  anything  more  than  the  rent 
stipulated  to  be  paid  by  the  lessees.  The  effect  of  this 
would  be,  to  allow  the  income  to  be  accumulated  during 
those  periods  for  the  benefit  of  the  successors. 

There  was  evidence  to  the  following  effect : — that  the 
Dean  and  Chapter  of  Westminster  had,  for  many  years 
past,  refused  to  renew  the  leases  held  on  lives,  with  a 
view  of  improving  their  property,  by  letting  it  out  on 
building  leases  at  the  expiration  of  such  leases,  or  by 
accepting  surrenders  of  the  leases,  and  regranting  the 
land  on  building  leases  for  ninety-nine  years,  under  the 
powers  of  the  act  of  5  &  6  Vict.  c.  108. 

The  afiidavit  then  specified  three  instances,  in  which 
land  adjoining  that  in  question,  held  of  the  Petitioners 

for 
(a)  8  4-  9  Fic<.  c.  18,  w.  70—78. 
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MlNtTBft. 

Re 
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HAMFtTBAD 

JuMCTion 
Railway 

CoMfAJIT. 


for  lives,  had  been  sorrendered  and  building  leases 
taken  for  aiaety-niiie  years.  One  of  these,  consistiiig 
of  forty-five  acres,  had  been  taken  at  a  rental  of  500L, 
and  an  obligation  to  build  to  the  value  of  20,000t ;  a 
second  of  twenty-one  acres,  at  a  value  of  231/.  lOs^ 
and  a  third  of  forty  acres  at  a  rental  of  1,120/. 

The  witness  stated,  that  from  his  professional  know- 
ledge of  the  value  of  land,  he  knew,  that  the  price 
awarded  by  the  arbitrator,  as  compensation  for  the  eight 
acres,  was  awarded  with  especial  reference  to  the  capa- 
bility of  such  land  being  turned  to  account  as  building 
land,  and  from  the  suitableness  of  its  situation  for  such 
purpose,  and  the  demand  of  building  land  in  the  imme- 
diate neighbourhood,  an  immediate  market  was  rendered 
almost  a  certainty.  He  said  that  the  Ecclesiastical 
Commissioners  were  willing  to  promote  such  arrange- 
ments, and  that  in  all  the  aforesaid  cases,  the  reserved 
rents,  on  granting  leases  for  ninety-nine  years,  bad,  with 
the  consent  of  the  Ecclesiastical  Commissioners,  been 
wholly  paid  to  the  said  Dean  and  Chapter  of  WeU- 
minster. 


That  in  his  opinion,  the  Petitioners,  if  the  dividends 
on  the  fund  should  be  paid  to  tliem,  would  only  receive 
such  benefit  from  the  land  as  they  might  lawfully  have 
had,  if  it  had  not  been  sold,  but  had  been  dealt  with  by 
surrender  and  regrant,  under  the  powers  of  the  act  before 
referred  to. 

Mr.  jR.  Palmer,  for  the  Dean  and  Chapter,  supported 
the  application. 

Mr.  Speed,  for  the  Company^  argued,  that  the  Peti- 
tioners were  only  entitled  to  the  rents  reserved  by  the 
leases  until  the  expiration  of  the  terms  thereby  granted, 

and 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY. 


217 


and    that  the  dividends  must  in  the  interim  be  accu- 
mulated. 

The  following  cases  were  referred  to: — Ex  parte  The 
Dean  and  Chapter  of  Gloucester  (a)  \  Ex  parte  The 
Precentor f  ^c.  of  St.  Paul's  (6) ;  and  see  In  re  Steward's 
Estate  (c). 

The  Mastbb  cftAe  Rolls. 

On  carefully  reading  over  the  evidence  in  this  case, 
I  am  of  opinion,  that  the  value  of  the  property  was 
eatimated  as  of  a  property  in  possession ;  and,  fully 
adopting  the  principle  of  those  cases  which  hold,  that 
where  a  reversion  is  taken  by  a  railway  company,  the 
persons  entitled  in  possession  shall  only  take  so  much 
of  the  dividends  of  the  compensation-money  as  cor^ 
responds  with  the  amount  which  they  would  have  re- 
ceived if  the  land  had  remained  unconverted,  and  that 
the  rest  is  to  accumulate  for  the  purpose  of  making  up, 
when  the  reversion  falls  into  possession,  the  absolute 
value  of  the  property,  I  am  of  opinion,  that  this  is 
not  a  case  of  that  description. 

I  think  that,  having  regard  to  the  evidence,  to  the 
mode  of  dealing  with  this  property  and  the  agreements 
that  have  been  entered  into  for  letting  it  on  building 
leases,  by  obtaining  the  surrender  of  existing  leases  for 
lives  for  that  purpose,  this  case  must  be  treated  as 
one  in  which  the  property  has  been  bought  as^  in  pos* 
session,  and  1  consequently  think  that  the  Dean  and 
Chapter  of  Westminster  are  entitled  to  the  dividends 
upon  this  fund. 

I  have  looked  at,  and  concur  in,  the  cases  upon  this 
subject,  and  I  do  not  mean  to  disturb  them  by  what 
I  now  state. 


1858. 

Re 
The  Dean 
AND  Chapter 
OF  Westmin- 
ster. 

Re 

Thb 

Hampstbad 

Junction 

Railway 

Company. 

Nov.  24. 


(a)  19  LamJ.(N.S.)  Ch.  400. 
(6)  I  Kay  ^  J.  538. 


(c)  1  Drew.  636. 
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NEWMAN  V.  NEWMAN.    (No.  1.) 
Nov,  8. 

South  Sea  fTlHE  testatrix  Lucy  Hibbert  bequeathed  as  follows : — 

jC3^5f!'per  "  '^^  "^y  ^^^^  sister,  Mrs.  Ann  Newman^  I  leave 

Cents,  'held,  on  the  interest  of  2,777/.  4«.  in  the  South  Sea  Stock  and 

pass  by  the  2,660/.  in  the  £3  :  6s.  per  Cents,  for  her  sole  use  during 

expression  jjg^.  |jpg^  ^^^  ^^^  j^^j.  jgath  I  leave  this  money  in  trust  to  my 

money."  niece  Lucy  Newman  to  pay  the  following  legacies :" — 

be^ei^w'''  "  To  my  niece  Lucy  Newman  I  leave  1,777/.  4s.  in  the 

specific  sums  South  Sea  Stock  and  650/.  in  the  £3  :  5s.  per  Cents." 

Stock  and  [She  then  gave  other  legacies  of  South  Sea  Stock  and 

£S :  5s.  per      £3 .  5^  p^j.  Cents.,  but  which  did  not  exhaust  the  whole. 

Cents,  to  her  r  ' 

sister  for  life,     and  proceeded  as  follows  :] — "  I  do  empower  my  sister 

death^^shrieft  ^^^'  ^^^  Newman  and  my  niece  Lucy  Newman^  after 

I'  this  money  my  death,  to  sell  out  any  of  the  residue  of  my  money  in 

m'ec™,"  to  pay  ^^^  ^3  :  65.,  over  the  sum  I  have  mentioned,  for  the 

certain  lera-  payment  of  my  funeral  expenses,  probate  of  will  and 

not  exhaust  any  debts  I  may  owe;    then,  if  there  is  any  surplus 

the  whole.  money ^  I  give  it  to  my  niece  Lucy  Newman  for  her  sole 

rized  her  sister  use.     I  appoint  my  sister  Mrs.  Ann  Newman  and  my 

Cwh  "were  her  ^^^^^  ^"^  Newman  executrixes." 

executrixes)  to 

sell  out  the  -..,  .  1.11  •  \     . 

residue  of  The  question  was,  whether  there  was  any  mtestacy 

!*  ^V  T."®?"  in  respect  of  the  surplus  of  the  South  Sea  Stock  and 
mthe£3:5f.  ^         ^           ^               ^ 
per  Cents.  £3  :  5^.  per  Cents, 
over  the  sum 
she  had  men- 
tioned, for  Mr.  Bathurst,  for  the  Plaintiff:  First.  The  testatrix 

Eer  debts,\nd  having  given  Lucy  Newman  a  specified  portion  of  the 

proceeded:       ^^q  funds,  it  is  inconceivable  that  she  could  have  in- 

'•  then,  if  there 

is  any  surplus  tended 

money,  I  give 

it  to  my  niece:" — Held,  that  the  niece  took  the  surplus  of  both  the  Amds. 
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tended  her  to  take  any  further  portion  of  them.  2ndly, 
the  words  "  surplus  money"  will  not  pass  the  South 
Sea  Stock  or  the  £3 :  6s.  per  Cents. ;  Ommanney  v. 
Butcher  {a).  3rdly,  the  '' surplus  money"  must  be  re- 
stricted to  the  residue  of  the  £3  :  6«  per  Cents.,  which 
alone  the  testatrix  authorized  the  sale  of. 

Mr.  Henry  Stevens^  contri. 

The  word  "  money"  is  suflScient  to  pass  the  stock ; 
Kendall  v.  Kendallijb).  The  testatrix  has  interpreted 
her  meaning  of  the  word  "  money ;"  for,  after  referring 
to  the  two  stocks,  she  says,  I  leave  this  money  in  trust 
to  my  niece  Lucy  Newman  ;  the  "  surplus  money"  there- 
fore means  the  whole  surplus  stocks,  and  there  is  no 
intestacy. 

The  Master  of  the  Rolls. 

I  think  this  will  gives  the  whole  surplus  of  the  two 
funds  to  Lucy  Newman.  If  the  matter  had  stood  on 
the  last  clause  alone,  I  should  have  been  disposed  to 
adopt  the  construction  contended  for  by  Mr.  Bathurst, 
and  to  hold  that  the  residue  of  the  £3  :  5s.  per  Cents, 
alone  passed.  But  I  observe  that  the  testatrix,  through- 
out her  will,  uses  the  words  **  money"  as  synonymous 
with  "stock."  After  giving  a  life  interest  to  her  sister 
in  the  two  stocks,  she  says, ''  and  after  her  death  I  leave 
this  money"  to  my  niece  in  trust  to  pay  certain  legacies. 
I  think  this  is  a  bequest  of  the  two  ftmds,  subject  to 
the  payment  of  the  legiacies.  Then,  at  the  end  of  the 
will,  she  gives  her  niece  "  any  surplus  money."  There 
is,  therefore,  a  gift  originally  to  the  niece  of  both  ftinds 
as  money,  and  a  beneficial  gift  to  her  at  the  end  of 
'^  any  surplus  money."  I  think  she  is  entitled  to  the 
surplus  of  both  funds. 

(a)  Turn.  4*  Run.  260.  (6)  4  Ruu.  360. 
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Beauest  of 
'*  all  my  house- 
hold furniture 
and  efiecti, 
plate,  linen, 
china,  glass, 
hooks,  wear- 
ing apparel, 
et  cetera," 
held  to  pass 
the  articles 
enumerated 
and  others 
ejtademgene- 
rit,  hut  not 
the  ffeneral 
residue. 


NEWMAN  V.  NEWMAN.   (No.  2.) 

rpHE  testatrix  Ann  Newman  bequeathed  ''all  her 
"^  household  furniture  and  effects,  plate,  liDen, 
china,  glass,  books,  wearing  apparel,  kc^  to  the  De- 
fendant Lucy  Newman^  and  she  appointed  her  sole  ex- 
ecutrix. 

The  testatrix  died  in  1866,  and  the  question  was, 
whether  these  words  passed  her  general  personal  estate, 
or  was  confined  to  things  ejusdem  generis? 

Mr.  Bathurstf  for  the  Plaintiff,  argued  that  this  will 
only  passed  '^the  household  furniture"  and  the  other 
articles  enumerated,  together  with  things  gttsdem  gene- 
ris,  and  that  there  was  an  intestacy  as  to  the  rest  of  the 
testatrix's  property.  He  cited  Cook  t.  Oakley  (a),  and 
Attorney^  General  v.  Johnstone  (b), 

Mr.  H.  Stevensy  contra.  The  words  ^^et  caiera** 
mean,  and  all  the  rest,  and  are  sufficient  to  enlarge  the 
previous  word  and  pass  the  general  residue.  The  words 
''&G."  are  introduced  to  save  further  enumeration  of 
particular  species  of  property,  and  mean  strictly  ^  and 
the  rest;"  Kendall  v.  Kendall (c).  He  also  cited  The 
Marquis  of  Hertford  v.  Lord  Lowther  (</). 


The  Mastbr  of  the  Rolls. 

I  entertain  no  doubt  that  the  words  "  &c."  are  to  be 
confined  to  things  ejusdem  generis  ;  I  think  it  impossible 

to 


(a)  1  P.  Wmt.  801. 
(6)  Amk.  677. 


(c)  4  AttM.  370. 
(i)  7  Bew.  1. 
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to  treat  them  otherwise,  not  only  on  the  authorities,  but 
on  the  plain  meaning  of  these  words,  and  the  cases 
cited  rather  confirm  than  weaken  that  impression.  The 
testatrix  bequeaths  "  all  my  household  furniture  and  ^^^*'o  \' 
effects,  plate,  linen,  china,  glass,  wearing  apparel." 
Stopping  here,  there  is  a  mere  gift  of  the  chattels  spe* 
cified.  Then  come  the  words  '*  et  c^etera/*  which 
meant,  ''and  all  other  things  like  the  preceding/' 

The  cases  confirm  me  in  this  construction.  Kendall 
▼.  Kendall  (a)  was  a  totally  different  case;  the  question 
there  was,  whether  the  words  ''  et  ccBtera^*  were  to  have 
the  effect  of  cutting  down  other  words,  which  were 
sufficient  of  themselves  to  pass  the  whole  residue;  but 
here  the  question  is  the  reverse,  and  is,  whether  the 
same  words  are  to  enlarge  the  prior  gift. 

The  Marquis  of  Hertford  v.  Lord  LowtAeriJf)  rather 
confirms  my  view.  Lord  Zangdale  held  that  Polish 
Bonds  and  Neapolitan  Bordereau,  being  chosee  in  ac- 
tion, did  not  pass  under  the  words  ''  goods  and  chattels 
at  JUilan"  and  that  the  words  ''  et  cebtera''  could  only  be 
extended  to  things  which  the  testator  possessed  at 
Milan. 

I  am  therefore  of  opinion,  that  there  is  an  intestacy, 
except  as  to  the  articles  specified  in  the  will  and  those 
which  are  yusdem  generie. 

(a)  4  Ruu.  360.  {})  7  Beav.  1. 
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Jufy  29. 

Ai  to  the  right 
of  a  Plain  tiff  in 
a  bill  of  dia- 
covery,  in  aid 
of  an  action  at 
law,  to  an  in- 
junction to 
restrain  the 
action  until 
fbll  discovery 
is  given. 

SembU,  that 
a  primSJacie 
case  must  be 
shewn,  and 
that  the  Court 
will  not  allow 
a  contest  on 
affidavit  on  a 
motion  for 
such  an  in- 
junction. 


HARRIS  V.  COLLETT. 

i^N  the  3rd  of  February,  1868,  the  Defendant,  a 
^^  draper  and  haberdasher,  at  Brentford,  insured 
bis  stock  in  trade  and  fixtures  in  the  PhcBnix  Assurance 
Company y  for  the  sum. of  1,600/.  He  shortly  afterwards 
effected  a  similar  assurance  for  the  same  sum  in  the 
County  Fire  Office. 

On  the  27th  of  April,  1868,  a  fire  occurred  on  the 
Defendant's  premises,  which  consumed  his  stock  and 
fixtures,  and  in  May,  1868,  he  delivered  to  the  offices 
a  summary  of  his  losses,  which  he  estimated  at  2,706/., 
and  he  claimed  a  moiety  from  each.  He  sent  in  a  more 
detailed  account  in  June,  and  there  being  some  doubt 
on  the  part  of  the  company  as  to  the  propriety  of  his 
claim,  they  withheld  immediate  payment,  and  there- 
upon the  Defendant  commenced  an  action  in  June,  1868, 
against  the  Phcenix  Company,  to  recover  the  amount  of 
bis  claim. 


The  declaration  was  delivered  on  the  10th  of  July, 
and,  on  the  14th  of  July  the  company  filed  this  bill  of 
discovery.  It  alleged  that  the  "  Defendant  had  only 
for  the  last  few  years  set  up  in  business  as  a  draper  and 
haberdasher  on  his  own  account,  having  previously 
been  in  the  employ  of  other  persons  at  a  small  salary, 
and  consequently  that  he  had  a  small  capital  only  em- 
barked in  his  business ;  that  his  stock  in  trade  on  his 
premises,  at  the  time  of  the  fire,  was  of  small  value, 
and  very  much  less  than  the  sums  in  which  they  were 
insured  by  the  two  policies,  and  the  same  would  appear 

if 
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if  the  DefendaDt  would  give  the  discovery  thereby  re-        1868. 

quired  of  him."     It  alleged  also,  that  his  claim  was 

based  od  the   last  stock   taking  in  December ^   1857, 

which  it  insisted  was  incorrect;  that,  contrary  to  the      Collett 

usual  custom,  the  Defendant  had  concealed  the  stock 

book,  instead  of  leaving  it  open  to  the  inspection  of  his 

assistants.     The  bill  required  minute  discovery  as  to 

goods,  books,  prices,  his  assistants  in  the  business,  &c. 

which,  it  alleged,  tended  to  shew  that  the  Defendant's 

claim  was  exorbitant,  &:c. 

The  bill  also  charged,  that  the  value  of  the  goods 
alleged  by  the  Defendant  to  have  been  consumed  by 
the  fire  far  exceeded  the  value  of  the  goods  actually  on 
the  Defendant's  premises  at  that  time,  or  whichever 
had  been  on  the  Defendant's  premises  at  any  one  time 
before  the  fire,  and  so  the  same  would  appear,  if  the 
Defendant  would  set  forth  and  discover,  as  he  ought  to 
do,  when  his  last  balance-sheet  previous  to  the  fire  was 
made  up,  and  what  was  the  amount  of  his  returns  for 
the  year  next  preceding  the  time  of  making  up  such 
balance,  and  what  was  the  amount  of  the  gross  profits 
of  his  business  in  such  last-mentioned  year,  &c.,  &:c. 
The  bill  prayed  a  discovery,  and  an  injunction  in  the 
meanwhile. 

Interrogatories  had  been  delivered  on  the  17tb,  and 
filed  on  the  23rd  of  July,  and  the  trial  was  expected  to 
take  place  on  the  2nd  of  August. 

A  motion  was  now  made  for  an  injunction  to  restrain 
the  action  until  the  Defendant  had  given  the  discovery 
required  of  him.  The  Plaintiffs,  the  secretary  of  the 
company  and  their  solicitor,  filed  a  short  affidavit, 
stating  their  belief  of  the  truth  of  the  allegations  in  the 
bill,  that  they  believed  the  Defendant's  claim  '^  fraudu- 
lent 
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1868.  lent  and  excessive/'  that  the  sait  was  bona  fide,  aod  (in 
the  usoal  form)  that  the  answer  would  famish  dis- 
covery material  to  the  defence  of  the  action. 

The  Defendant  filed  a  long  affidavit,  detailing  the 
circumstances,  the  loss  of  his  books  by  the  fire,  and 
what  had  since  taken  place  between  the  parties.  He 
said  he  believed  the  present  application  was  to  delay 
payment,  but  he  in  no  way  furnished  the  discovery  re- 
quired by  the  bill.  There  4vas  also  an  affidavit  of  the 
accountant  who  had  prepared  the  particulars  of  his 
claim,  to  shew  that  it  had  been  bond  fide  prepared 
from  the  existing  books. 

Mr.  jR.  Palmer  and  Mr.  Druce,  in  support  of  the 
motion,  relied  on  Lovell  v.  Galloway  (a),  in  which  case, 
they  stated,  the  company  had  been  successful  before  a 
jury,  after  obtaining  the  discovery  so  much  resisted. 

Mr.  Lloyd  and  Mr.  Southgate  for  the  Defendant. 
The  case  is  not  governed  by  Lovell  v.  Galloway ,  for  the 
Lords  Justices,  in  Fox  v.  Hill  (&),  took  a  different  view 
of  the  effect  of  16  &  16  Vict.  c.  86,  and  they  discharged 
both  the  order  made  by  this  Court  for  the  injunction  and 
that  which  continued  it.  The  Court  must  in  these  cases 
look  at  the  circumstances  as  detailed  in  the  affidavits, 
in  the  same  way  as  other  cases  of  special  injunctions,  to 
which  they  are  assimilated  by  the  statute.  Here  the 
circumstances  do  not  justify  the  granting  of  an  injunc- 
tion. The  Plaintiffs  have  had  all  the  Defendant's  books 
in  their  possession,  and  have  fully  investigated  his  claim, 

and 

(a)  17  Bean,  1,  aiti  19  Bean.  v.  EnequUt,  25  Brav.  609;  Ma^ 

643 ;    and  tee  Senior  v.    Prit-  nay  v.  Mimt  Rojfol  Companjf,  3 

chard,  16  Beav.  473;  Chilton  v.  Drew.  130. 

Campbell,  20  Bmv.  531 ;  Molktt  (Jk)  2  DeG.^  Jones,  358. 
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and,  from  the  loss  of  documents  by  the  fire,  it  is  shewn  1858. 
to  be  impossible  that  any  further  discovery  can  be  given. 
No  discovery  is  necessary  to  prove  the  Plaintiffs'  case ; 
the  onus  of  proof  in  the  action  lies  on  the  Defendant, 
who  must  shew,  to  the  satisfaction  of  the  jury,  every 
thing  he  has  lost  by  the  fire,  and  the  extent  of  the  in- 
jury. The  proceedings  of  the  Plaintiffs  are  not  bond 
fide,  their  object  is  delay,  and  to  throw  the  trial  over 
the  present  assizes.  Their  great  delay  in  coming  to 
this  Court  is  a  sufficient  ground  for  refusing  an  injunc- 
tion. The  statute  16  &  16  Vict.  c.  86,  s.  68,  was 
intended  to  remedy  the  injustice  done  to  Defendants  (a) 
by  the  common  injunction,  which  issued,  as  of  course, 
upon  the  Defendant's  default  in  not  appearing  or  not 
answering,  but  here  the  Defendant  is  in  no  default,  and 
he  will  be  in  a  worse  position  since  the  statute  than 
under  the  old  practice,  if  the  injunction  be  now  granted, 
as  of  course,  before  the  time  for  answering  has  expired. 


The  Master  of  the  Rolls. 

It  is  of  great  importance  that  this  question  should 
be  set  at  rest,  and  I  strongly  urge  the  Defendant  to 
take  the  opinion  of  a  higher  tribunal  upon  the  subject. 
But  it  appears  to  me  that  the  question  raised  by  the 
Defendant  is  simply  this: — Whether,  by  the  Act  of  Par- 
liament, is  was  intended  to  put  an  end  to  the  right  to  a 
discovery  in  aid  of  the  defence  to  an  action  at  law.  It 
certainly  was  not  and  could  not  have  been  the  intention 
of  the  legislature,  that  parties  should  go  into  a  long  con- 
flict 

(a)  During  the   argument  of  Plaintiff  also,  as  it  enabled  him 

the   appeal   m    this   case.  Lord  to  get,  what  used  to  be  called, 

Justice   Knight  Bruce  said,   "I  the  common  injunction,  imme- 

do  not  agree  that  the  change  of  diately  on  the  filing  of  th»  bill, 

the  law  was  meant  only  for  the  in  the  same  way  as  he  could  get 

benefit  of  the  Defendant;  it  was  a  special  injunction." 
intended  for  the  benefit  of  the 

VOL.  XXVI.  Q 
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1868.  flict  of  affidavits^  for  the  purpose  of  determining  whether 
the  Plaintiff  in  equity  should  have  a  discovery  or  not. 
In  this  case  it  is  an  admitted  fact,  on  the  one  sfde,  that 
the  Plaintiffs  know  nothing  at  all  about  the  matter,  and 
it  is  that  ignorance  which  induces  them  to  come  to  the 
Court  for  discovery.  On  the  other  side,  the  Defendant 
must  know  all  the  facts,  and  I  am  asked  to  determine 
the  merits  upon  affidavits,  in  order  to  decide  whether 
the  Defendant  is  or  not  bound  to  give  to  the  Plaintiffs 
that  discovery  which  they  think  essential  for  their  de- 
fence to  the  action  brought  by  the  Defendant.  If  the 
right  of  the  Plaintiff  in  equity  to  the  discovery  in  aid  of 
his  defence  to  the  action  be  not  a  matter  of  course,  that 
right  must  be  determined,  like  any  other  case  of  relief 
sought  by  a  Plaintiff  in  equity,  not  on  interlocutory 
motion,  but  the  cause  must  be  brought  to  a  hearing; 
but  before  this  is  done  (unless  this  case  be  made  an  ex- 
ception) the  Defendant  would  have  been  compelled  to 
answer  fully,  and  at  the  hearing  there  would  be  nothing 
to  try  eJccept  the  right  to  that  which  had  been  already 
given.  And  if  the  Court  did  not  by  injunction  restrain 
the  trial  of  the  action  until  the  right  to  the  discovery 
were  determined,  and,  if  determined  in  favour  of  the 
Plaintiff,  until  the  discovery  be  also  given,  the  Court 
would  be  guilty  of  the  injustice  of  determining,  that  in 
a  case  where  a  good  defence  to  the  action  brought  by 
the  Defendant  depends  on  facts  which  are  solely  known 
by  him,  and  though  the  Plaintiff  in  equity  is  entitled  to 
have  those  facts  disclosed  to  him,  still  that  disclosure 
shall  not  be  given  until  it  is  too  late  for  him  to  make 
use  of  it.  It  is  not  a  question  of  technicality,  but  one 
of  substance;  whether  it  was  intended  by  the  legisla- 
ture that  the  Plaintiffs'  right  to  a  discovery  was  a  matter 
to-be  determined  on  affidavit  on  the  motion  for  the 
injunction.  Speaking  from  my  own  personal  know- 
ledge, and  from  frequent  conversations  with  the  late 

Vice-Chancellor 
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Vice-ChancelJor  Pitrker,  and  with  the  other  members 
of  ^he  Chancery  Commission,  I  can  say  that  such  was 
not  the  intention  of  the  Commissioners,  upon  whose 
report  to  Parliai«ent  this  bill  was  founded.  I  consulted 
the  members  of  the  commission  upon  the  point  before 
I  decided  Lovell  v.  Galloway  {a),  and  I  retain  my  opi- 
nion upon  that  subject. 

If  I  were  to  say,  that  in  consequence  of  the  Defend- 
ant's affidavit,  the  Plaintiifs  are  not  entitled  to  the 
discovery  they  seek,  it  is  clear  that  I  should  give  a  dis- 
covery in  no  case  whatever,  and  in  every  action  the  right 
of  discovery  in  equity  would  be  put  an  end  to. 

I  am  of  opioion  that  the  Plaintiffs  are  entitled  to  a 
discovery,  and    to  an    injunction  until  they  have  ob- 
tained it.     This  no  doubt  will  occasion  delay,  but  the 
Defendant  will  receive  the  costs  of  the  discovery. 
(«)  17  Beav.  I. 


Note. — Upon  appeal  to  the  Lords  Justices,  it  was  arranged  that 
the  Defendant  should  put  in  a  full  answer  before  the  5th  of  August, 
and  that  the  venue  should  be  changed  to  Bristol^  in  order  that  the 
case  might  be  at  onoe  tried. 


T 


JOLIFFE  V.  TWYFORD, 

Nov,  5. 

HE  testator,  John  Twyford  Joliffe,  having  resolved  A  testator 


to  erect  a  column  in  Ammerdown  Park,  to  the  ^uMnga* 
memory  of  his  father,  caused  a  model  in  wood  to  be  column  on  his 

estflte  which 

prepared,  under  the  superintendence  of  his  architect,  ^^g  only  half 

The  erection  of  the  column  was  commenced  in  Jugust,  5"*^^®^  S^  ^ij? 

1852,  will,  he  de- 
clared that  if 
the  devisee  for  life  of  his  estates  '^should  neglect  to  keep  in  complete  repair  the  column 
then  being  erected/'  he  should  fotfeit  his  estate.     HeLUy  that  this  in)plied  no  obligation 
on  the  executors  to  complete  the  column  out  of  the  testator's  assets. 

q2 
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1862,  but  the  work  was  not  executed  by  contract. 
The  testator  died  in  Idarch^  1864,  at  which  time  the 
column  had  reached  about  one-half  of  its  intended 
heighth,  and  the  necessary  materials  for  completing 
it  had,  for  the  most  part,  been  prepared.  With  small 
exceptions,  the  testator's  estate  was  under  no  liability  in 
respect  of  contracts  entered  into  by  him  for  the  com- 
pletion of  the  column. 

The  testator,  by  his  will,  dated  the  15th  of  March, 
1864,  devised  his  real  estates  on  certain  trusts,  under 
which  the  Plaintiff  was  tenant  for  life,  with  divers  re- 
mainders over,  and  he  also  bequeathed  to  the  trustees 
for  the  time  being  of  the  parish  school  of  Kilmersdon 
the  annual  sum  of  20/.,  to  be  paid  by  the  person  or 
persons  who  for  the  time  being  should  be  entitled  to  the 
estates,  and  to  be  applied  by  such  trustees  towards  the 
maintenance,  repair  or  rebuilding  of  such  school,  or  for 
the  benefit  of  the  schoolmaster  and  scholars  for  the  time 
being  of  such  school. 

He  also  gave  his  personal  estate  to  the  Plaintiff  for 
life,  with  remainders  over;  and  his  will  contained  the 
following  declaration : — "  I  declare,  that  if  any  person 
made  tenant  for  life  or  tenant  in  tail,  by  purchase,  of  the 
estates  by  this  my  will  devised  or  bequeathed,  and  being 
at  the  same  time  in  possession,"  &c.,  ^'  shall  neglect  to 
keep  in  complete  repair  the  column  now  being  erected 
at  Ammerdoum  Park,  aforesaid,  to  the  memory  of  my 
late  father,  or  to  pay  the  said  annual  sum  of  twenty 
pounds  to  the  trustees  for  the  time  being  of  the  said 
parish  school,  the  person  so  neglecting  shall  thereupon 
forfeit  all  the  estates  taken  by  him  or  her  under  this  my 
will,  and  my  will  shall  take  effect  as  if  such  person  had 
died  at  the  time  of  the  neglect  taking  place.'' 

After 
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After  the  testator's  death  in  1854,  doubts  bad  been 
suggested  as  to  the  fund  from  which  the  cost  of  com- 
pleting the  column  mentioned  in  the  will,  and  left 
unfinished  at  the  said  testator's  death,  should  be 
defrayed. 

Mr.  iJ.  Palmer  and  Mr.  Eddis,  for  the  Plaintiff, 
the  first  tenant  for  life,  argued  that  the  clause  of  for- 
feiture, in  case  of  any  neglect  to  keep  the  column  in 
complete  repair,  rendered  it  necessary  for  the  Plaintiff 
to  keep  in  repair  the  complete  column,  and  not  a  portion 
of  it;  that  this  involved,  by  necessary  implication,  an 
obligation  on  the  executors,  out  of  the  testator's  assets, 
to  complete  it,  in  order  to  give  to  the  devisee  of  the 
estate  the  power  of  avoiding  a  forfeiture,  by  keeping  the 
completed  column  in  repair. 

Mr.  Lloyd  and  Mr.  Zewin,  for  the  second  tenant  for 
life,  supported  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Murray^  for  the  trustee  and 
executor,  were  not  heard. 

The  Master  of  the  Rolls. 

I  entertain  no  doubt  on  the  question  relating  to  the 
column.  The  point  arises  on  the  construction  of  the 
will  and  you  must,  therefore,  find  in  the  words  of  the 
will  a  direction  to  complete,  either  by  express  words,  or 
by  necessary  implication  arising  from  the  expressions 
used.  The  words  are  these :  "  I  declare  that  if  any 
person,"  &c.  (a).  It  has  been  argued,  that  they  involve, 
by  necessary  implication,  a  direction  to  complete  as  well 
as  to  keep  in  repair.      If  that  be  so,  it  would  be  a 

stronger 
(a)  See  ante  J  p,  228. 


Digitized  by  VjOOQIC 


230  CASES  IN  CHANCERY. 

1858.  stronger  instance  of  an  icnplicatioa  than  I  have  ever 
met  with.  What  the  tenant  for  life  is  to  keep  in  re- 
pair is  "  the  column  now  being  erected."  Now,  in  the 
case  of  a  farm,  wbei-e  a  tenant  covenants  to  keep  ia 
repair,  it  means  that  he  is  to  keep  it  in  the  state  of 
repair  in  which  he  finds  it,  and  it  does  not  involve  an 
obligation  of  first  putting  it  in  complete  repair  in  the 
first  instance.  It  would  be  a  strong  construction  to  say 
that  to  keep  a  building  in  repair  implies  an  oUigation 
to  make  it  much  larger.  If  it  had  been  proved  that 
there  was  no  mode  of  keeping  this  eohimn  in  repair 
except  by  making  it  100  feet  higher,  a  different  question 
might  arise.  I  cannot  hold,  that  the  clause  of  forfeiture, 
in  case  the  devisees  neglect  to  keep  the  column  then 
erecting  in  complete  repair,  involves  an  obligation  to 
keep  in  repair  anything  more  than  what  the  testator 
left  at  the  time  of  his  death. 

It  would  be  a  violent  construction  to  hold,  that  thitf 
clause  of  forfeiture  imposed  an  obligation  on  the  tes- 
tator's estate  to  pay  a  considerable  sum  of  money  for 
completing  that  which,  no  doubt,  he  intended  to  com- 
plete if  his  life  had  been  prolonged.  On  a  similar  prin- 
ciple I  might  hold,  that  the  gift  of  the  annual  sum  of 
20/.,  to  be  applied  towards  the  maintenance  and  repair- 
ing the  school,  involved  in  the  building  of  a  school. 

I  cannot  find  that  any  obligation  has  been  imposed 
on  the  testator's  estate  to  complete  the  column,  and  I 
am  of  opinion,  that  bis  personal  estate  is  not  properly 
applicable  to  that  purpose. 


Decree. 
Declare  that  tin  testator's  personal  estate  is  not  liable  to  the  cost  of 
completing  the  column  beyond  the  amount  which  became  payable 
after  his  death  under  such  contracts  as  he  may  have  entered  into  in 
bis  lifetime. 
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1858. 

DENNING  V.  ELLERTON.  ^^^  ^^  j2 

TN  the  events  which  happened,  Mrs.   Classen  had,  By  tbe  settle- 
•*"     under  her  marriage  settlement,  a  power  to  appoint  ^a^in^the     ' 
a  trust  fund  as  follows :— One  equal  fifth  part  in  trust  events  which 
fojr  Francis  Mouat  Keith  Robertson^  one  other  equal  thirds  of  the 

fifth  for  the  children  of  Margaret  Rebecca  Ellerton,  and  ^^^^J^^  ^^' 
^    ,  *^  '  mited  to  cer- 

the  three  remaining  equal  fifth  parts,  upon  trust  for  all  tain  persons, 

the  chiklFen  of  Sir  George  Mouat  Keith  by  his  wife  Sftts'irL 

Lady  Catherine  Mouat  Keith,  living  at  the  time  of  the  children  of 

decease  of  Lady  Catherine  Mouat  Keith.     And  in  case  at  the  time  of 

there  should  not  be  any  such  child  of  Lady  Catherine  *!j®  ^,®f.^^*^  *?^ 
"^  ^  C,  D,    and  m 

Mouat  Keith  by  Sir  George  Mouat  Keith,  who,  under  default,  to 

the  trusts  aforesaid,  should  obtain  a  vested  interest  in  ^'j^^**'  po^e^ 

the  trust  moneys,  then  "  in  trust  for  the  next  of  kin  of  was  given  to 

the  said  Catherine  Mouat  Keith  living  at  the  time  of  yoke  these " 

her  decease  as  aforesaid."  \xm\s^  and  to 

appoint  the 

And  it  was  by  the  settlement  declared,  that  it  should  among  the 

and  might  be  lawful  for  Mrs.  Glassen,  by  her  will,  "  to  pe^ons  who, 

1  1  .,      „  r     .  ,       .     under  the 

revoke  or  make  void  all  or  any  of  the  trusts  lastly  trusts  afore- 

t hereinbefore   mentioned   concerning   the   said   several  f     '  J^^^uld 

®  have  become 

fifth  parts  or  shares  of  the  said  trust  moneys,"  &c.,  '*  and  entitled  to  the 
to  appoint  the  same  unto,  between  and  amongst  the  proportioiTand 
persons  who,  under  the  trusts  lastly  thereinbefore  de-  manner  afore- 
11  111  •  .11  1  .1  ^*^»  or  m  such 

clared,  would  have  become  entitled   to  the  said  trust  manner  and 

moneys,  stocks,  funds  and  securities,  in  the  proportions  ^^rm,  in  all  re- 
and  manner  aforesaid,  or  in  such  other  parts,  shares  should  think 
and  proportions,  and  in  such  manner  and  form,  in  all  re-  app^jj^e^  to  a 

spects,  as  she  the  said    Cecilia  Mouat  Keith  should  child  of  C.  D., 
.,  .    ,    -^       J  .       „  who  survived 

think  fit  and  see  occasion.  ^^  B   but 

died  in  the  life 
Mrs.  Glassen,  by  her  will,  appointed  three-fifths  of  ^l^^^'^y^^^^^ 
the  fund  equally  amongst  Mrs.  Catherine  Jackson,  Miss  was  not  an  ob- 
Marg  Keith  and  Miss  Isabella  Keith  (daughters  of  Sir  jj^o^en*^^ 
George  2Lud  Lvidy  Keith),     The  testatrix  died  in  1845. 

Mrs. 
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1868,        Mrs.  Catherine  Jackson  died  in  1848,  and  Lady  Keith 
in  1851. 

Mr.  Jackson,  the  husband  of  Catherine  Jackson,  now 
claimed  to  be  entitled,  in  right  of  his  late  wife  Catherine 
Jackson  deceased,  to  one  equal  fifth  part  of  the  trust 
funds.  On  the  other  hand,  it  was  alleged,  on  behalf  of 
Isabella  Keith  and  Mary  Keith,  that  such  claim  was 
not  sustainable,  inasmuch  as  Mr.  Jackson*s  late  wife 
died  in  the  lifetime  of  her  mother  Lady  Catherine 
Mouat  Keith,  and  consequently  was  not  an  object  of 
the  power  of  appointment  reserved  to  the  said  testatrix 
by  the  settlement. 

Mr.  Fischer  for  the  Plaintiff,  the  trustees. 

Mr.  R.  Palmer,  Mr.  Southgate  and  Mr.  Faber  for  the 
Defendants. 

The  Master  of  the  Rolls. 

Nm.  12.  I  think  that  the  meaning  of  this  clause  is  very  dis- 

tinct. The  power  given  to  this  lady  to  revoke  or  make 
void  all  the  trusts  and  to  reappoint  the  fund  appears  to 
me  susceptible  of  no  difficulty  whatever.  It  is  true  that 
if  it  had  happened  that  no  child  of  Lady  Keith  sur* 
vived  her,  the  property  was  to  go  to  her  next  of  kin 
living  at  her  death,  but  that  does  not  affect  the  circum- 
stance that  the  persons  to  take  are  pointed  out.  I  think 
that  Mrs.  Glassen  was  empowered  to  divide  three  fifths 
amongst  the  persons  who  would  have  taken  under  the 
previous  trusts;  that  she  could  alter  the  proportions,  and 
the  manner  and  form  in  which  they  were  to  take,  but 
not  alter  the  persons  to  take. 

It  is  therefore  perfectly  clear,  in  that  view  of  the  case, 
that  Mrs.  Jackson  was  not  entitled  to  take  under  the 
appointment. 
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NOBLE  V.  BRETT.    (No.  2.) 


IViw.  24. 


T 


HE  testator  died  in  1846.     In  the  same  year,  in  An  executor 
-.  J.       .,  A   •      J  •     !.•        Ml    !_•     adminiaterecl 

pursuance  of  directions  contained  in  his  will,  bis  an  estate,  and 

executors.  Noble,  Sarah  Brett  and  Davies,  invested  a  p«W  over  the 

residue.    Xen 
sum  of  2,000/.  in  the  joint  names  of  themselves  and  years  after«  a 

Samuel  Hodges  (an  infant)  to  answer  a  legacy  given  him  l^^!^  ^^^^^ 
by  the  will,  and  which  was  payable  when  he  attained  brought  an 
twenty-five.     Sarah  Brett,  the  residuary  legatee,  in  the  venant°a«iin»t 
same  year  (1846)  received  the  residue,  amounting  to  the  executor, 

1       1  oAoi  who  filed  a 

about  308/.  claim  for  ad- 

ministering 
.  ,  the  estate  and 

Ten  years  after,  a  claim  arose  against  the  testators  a  bill  to  make 

assets,  under  a  covenant  in  a  lease,  and  an  action  at  law  i^|'i|J^e^oint 

was  brought  by  Dyson  against  the  executors  in  respect  names  of  the 

of  it.     Having  no  defence  at  law.  Noble,  in  July,  1866,  legatee  appli- 

filed  a  claim  against  Mrs.  Brett  for  the  administration  <^™«  *«*  ^^5 

payment  of 
of  the  estate,  and  as  this  would  not  have  reached  the  the  debt  The 

legacy  set  apart,  he  filed  a  bill  in  December,  1866,  I'^J^^^ 
against  Mrs.  Brett  and  Samuel  Hodges,  which  he  called  sacy,  but 
supplemental,  to  make  the  legacy  available  for  payment  executor  was 
of  Dyson's  demand.     Dyson  came  in  under  the  decree,  entitled  to  no 
and  established  a  debt  for  207/.,  and  the  attempts  to  get  action  or  suits, 
it  paid  out  of  the  residue  having  failed  by  the  insol- 
vency of  Mrs.  Brett,  he  established  his  right  as  against 
the  legacy  (a),  and  payment  was  ordered  out  of  it  when 
transferred  into  (^urt. 


A  diflBculty  arose  in  getting  the  legacy  transferred ; 
and  Mr.  Dyson,  having  neglected  to  prosecute  the  order, 

Mr. 
(a)  24  Beav.  499. 
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Mr.  Harley  (to  whom  Samuel  Hodges  had  assigned  liis 
legacy)  presented  a  petition  to  get  a  transfer  into  Court, 
under  the  Trustee  Act,  for  payment  to  Dyson  of  his 
^*^"*  demand  and  of  the  residue  to  himself.  The  questions 
were  as  to  the  costs  of  the  different  proceedings. 

Mr.  Hardy,  in  support  of  the  petition,  argued,  that 
the  Plaintiff  was  entitkd  to  no  costs  out  of  the  tegacy 
set  apart  and  appropriated,  the  whole  of  the  Htiga« 
tion  having  arisen  from  his  own  negligence  in  distri- 
buting the  residue,  out  of  which,  and  not  out  of  the 
legacy,  the  claim  of  the  creditor  ought  properly  to  have 
been  paid. 

Mr.  E,  Palmer  and  Mr.  G.  i.  Russell  for  Noble, 
argued,  that  the  executor  ought  to  have  the  costs  of  the 
action  and  of  the  suit,  which  was  for  the  administration 
of  the  estate,  and  that  he  must  be  looked  on  in  the 
light  of  a  trustee  for  the  owner  of  the  fund,  aiid  as  such 
ought  to  be  indemnified  from  all  costs. 


The  Master  of  the  Rolls. 

The  executors  have  fully  administered  the  estate  and 
allowed  the  residuary  legatee  to  retain  the  residue. 
Afler  a  considerable  number  of  years  had  elapsed, 
Dyson  raised  a  claim  against  the  testator's  estate  for 
a  debt  under  a  covenant  in  a  lease,  and  he  brought  an 
action  against  the  executor  to  recover  damages  for  a 
breach  of  covenant.  The  first  question  is  as  to  the  costs 
of  this  action.  I  am  of  opinion  that  the  executor  ought 
not  to  have  resisted  it;  he  had  no  defence  to  it,  and  the 
result  has  proved  it.  He  cannot  therefore  properly 
throw  his  costs  of  the  action  on  the  legacies  in  this  par- 
ticular case. 

Having 
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Having  done  this,  be  files  a  claim,  which  he  calls  1868. 
one  for  the  administration  of  the  estate,  but  practically 
it  is  no  such  thing;  it  is  a  suit  instituted  for  the  pur- 
pose of  making  certain  sums  of  money,  set  apart  to 
answer  certain  legacies,  answerable  for  payment  of  the 
debt  due  to  Dyson.  I  was  of  opinion  that  the  executor 
was  right  to  this  extent,  that  the  debt  was  payable  out 
of  the  money  set  apart  for  the  legacies,  though,  as  I 
stated,  the  question  was  one  of  considerable  nicety  as 
between  the  executor  and  legatee.  I  thought  that  the 
money  not  having  been  paid  over  to  the  legatee,  it  must 
be  treated  as  liable  to  pay  the  debt,  but  I  think  that  \i 
cannot  be  treated  as  a  fund  in  the  bands  of  the  executor, 
or  a  fund  under  administration,  in  which  cases  the  exe- 
cutor would  be  entitled  to  all  his  costs.  The  debt  ought 
to  have  been  paid  by  the  residuary  legatee,  but  the 
amount  which  had  been  paid  to  her  as  residue  could 
not  be  obtained  back  from  her.  If  the  executor  had 
paid  the  debt  out  of  bis  own  money,  which  at  law  he 
was  liable  and  bound  to  pay,  and  if  he  bad  then  gone 
to  the  legatee  and  his  assignee  and  shewn  that  the 
legacy  was  liable  to  recoup  him,  and  they  had  resisted 
his  claim,  I  should  then  have  thought  that  the  Plain- 
tiff would  have  been  entitled  to  his  costs  as  against 
tliem ;  but  this  suit  is  directed  by  the  Plaintiff  against 
a  particular  fund  in  order  to  get  rid  of  his  liability.  I 
cannot  treat  this  as  a  suit  for  the  administration  of  the 
estate;  it  is  one  instituted  by  the  executor  to  obtain 
payment  of  this  debt  out  of  the  appropriated  legacy, 
nor  can  I  treat  Mr.  Noble  as  a  trustee  for  the  Petitioner. 

The  Plaintiff,  therefore,  cannot  have  his  costs  of  the 
action  or  of  the  suit,  but  he  must  have  the  costs  of  this 
petition,  for  it  was  necessary  for  the  Petitioner  to  apply, 
and  the  executor,  who  was  necessarily  served  with  the 
petition,  was  justified  in  appearing  upon  it. 
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1858. 


WEBSTER  V.  PARR. 

Nov.  15. 

A  testator  di-  fTlHE  testator  died  in  18^.  By  bis  will,  dated  in 
hnofi^a!-  "  1827,  he  directed  his  executors  to  allow,  out  of  his 

uincd  twenty-  estate,  what  they  should  consider  adequate  for  the  edu- 
cutors  should  cation,  maintenance  and  bringing  up  of  his  sons  and 
shlrf^his  daughters,  namely,  Mary  Hadfieid,  WtUiam  HadJUld, 
esuteand  Hannah  Hadfieid,  Thomas  Hadfieid,  Jane  Hadfieid, 
S^i/ thS"*^  JbAn  Hadfieid  and  Samuel  Hadfieid;  and  when  and 
his  sons  and  as  bis  sons  respectively  arrived  at  the  age  of  twenty-five 
should  rweive  y^^"^*  ^^  directed  bis  executors  to  pay  to  each  of  them 
Mual  shares  of  gydj  ^  sum  of  money  as  they  might  consider  a  child's 
his  estate.  .  ,     /v  •     i    •        v  • 

And  as  his  portion  or  share  of  his  estate  and  effects,  it  being  nis 
daughters  at-  ^j]j  ^y^^^  jjjg  gg^jj  g^^g  ^^^  daughters  should  receive 
tamed  twenty-  ^  ° 

five,  the  exe-     and  be  paid  equal  portions  and  shares  of  bis  estate  and 

invwt  rooo/.  ^fifec^*  "  And  when  and  as  my  said  daughters  arrive  at 
each  for  them  such  age  of  twenty-five  years,  but  not  sooner,  I  order 
for  life,  and  ,    ,.^    ^  ./^       /  j  *  i        *       i 

the  difference    ^Q^  direct  my  said  trustees  and  executors,  Sec,  to  place 
between  thi» 
and  their  share 

faid  to  them, 
n  case  any 
daughter 
"  should  die 
without  issue," 
the  1,000/. 
was  to  be 
divided 
"  amongst 
such  of  his 
children  as 


out  at  interest  the  sum  of  1,000/.  each,  to  be  paid  to 
them  yearly,  during  their  natural  lives,  and  their  receipts 
alone  for  such  interest  shall,  notwithstanding  their  co- 
verture, be  a  sufficient  discharge  to  my  said  trustees 
and  executors.  And  I  order  and  direct  that  the  dif- 
ference between  the  1,000/.  each  and  the  share  to  which 
they  may  respectively  be  entitled  to  under  this  my  will 
may  be  paid  to  them,  respectively,  when  and  as  they 

mi^ht  be  then  attain  the  said  age  of  twenty-five  years."  He  subse- 
livmg,  and  the  ^ ..  ^  « « i  „ 

issue  of  such  quently 

as  might  be 

dead,  share  and  share  alike,"  the  issue  to  take  the  like  share  as  the  parent  would,  if 
living,  have  been  entitled  to.  Held,  that  the  gift  over  was  on  an  indefinite  failure  of 
issue;  that  there  was  an  absolute  gift  of  the  1,000/.  in  the  first  instance  to  the  daughters, 
which  had  not  effectually  been  cut  down,  and  that  the  daughters  were  absolutely 
entitled  to  the  1,000/. 
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quently  proceeded  as  follows  : — "  And  it  is  my  will  and  1858, 
mind^  that  in  case  all  or  any  of  my  said  daughters  shall 
die  without  issue,  then  and  in  such  case  the  l^OOOZ. 
each,  so  ordered  to  be  placed  out  at  interest  as  afore- 
said, shall,  on  such  of  their  deaths  without  issue  as 
aforesaid,  be  divided  amongst  such  of  my  children  as 
may  be  then  living  and  the  issue  of  such  as  may  be 
dead,  share  and  share  alike,  the  issue  of  a  deceased 
parent  or  parents  to  take  equally  amongst  them  the  like 
share  or  interest  only  as  the  parent  or  respective  parents 
would,  if  living,  have  been  entitled  to/' 

The  three  daughters  attained  twenty-five.  The  ques- 
tion was,  whether  the  gift  over  of  the  three  legacies  of 
1,000/.  each  was  valid  ? 

Mr.  R.  Palmer  and  Mr.  Giffard  for  the  Plaintiff. 
The  gift  over  is  void,  being  after  an  indefinite  failure  of 
issue,  and  the  daughters  each  take  absolute  interests  in 
1,000/.;  Campbell  "v.  Harding  {a).  Secondly.  No  gift  to 
the  issue  can  be  implied,  from  the  circumstance  of  there 
being  a  gift  over  in  default  of  issue ;  Lee  v.  Busk  (J). 

Mr.  Field,  conird.  The  gift  over  to  the  children  then 
living  is  not  too  remote ;  Ranelagh  v.  Ranelagh  (c) ;  it 
is  not  on  an  indefinite  failure  of  issue,  but  must  take 
effect  on  the  death  of  the  daughters.  Secondly,  The 
children  of  the  daughters  take  by  implication;  Ex 
parte  Rogers  (rf). 

The  Master  of  the  Rolls. 

In  a  case  in  which  I  was  engaged.  Lord  Cottenham 
declined  to  follow  JEx  parte  Rogers. 

I  do 

(a)  2  Ruts.  4-  Myi  390;   2  (c)  2MyLi  X.  441 ;  4  Beav. 

CL^  Fin.  421.  419. 

(6)  14  Beav.  459 ;  2  DeOex,  (d)  2  Madd.  449. 
M.  Sf  O.  810. 
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185R.  I  ^^  °o^  entertain  much  doubt  oo  this  will.     I  am 

of  opinion  that  the  gift  over  is  on  an  indefiuite  fiulure 
of  issue.  The  Court,  whether  in  the  case  of  realty  or 
personalty,  has  held  that  "  dying  without  issue"  means, 
prima  facU^  an  indefinite  failure  of  issue.  It  may  be 
cut  down  with  respect  to  personalty  by  the  circum- 
stance that  the  failure  of  issue  is  to  be  ascertained  at 
the  death  of  tenant  for  life,  and  that  may  be  shewn  by 
various  circu Distances,  one  of  which  is,  wbene  the  gift 
over  is  to  a  person  mentioned  in  the  will  to  be  in  esse  ; 
the  Court  then  supposes  that  the  failure  of  issue  is  to 
be  at  the  death  of  tenant  for  life.  I  look  then  to  see  if 
this  legacy  is  given  over  to  the  children  of  the  testator, 
but  I  find  it  is  given  not  to  them  solely,  but  to  them 
**  and  the  issue  of  such  as  may  be  dead."  The  case  is, 
therefore,  taken  out  of  the  authority  of  Ranelagh  v. 
Ranelagh  and  brought  within  Campbell  v.  Harding. 

1  concur,  however,  in  this: — that  there  is,  in  this  will, 
an  absolute  gift  to  the  daughters,  in  the  first  instance, 
of  the  whole  share  of  the  estate,  which  is  given  to  the 
children  in  equal  portions.  Being  so  given,  I  must  see 
that  it  is  by  the  will  taken  away  from  them,  before  I  can 
deprive  them  of  it.  Having  given  equal  shares  to  each 
daughter,  the  testator  directs  1,000/.  to  be  taken  out  of 
their  shares  for  the  purposes  mentioned  in  the  will,  which 
are  perfectly  good,  and  which  give  each  daughter  an 
interest  for  her  separate  use  for  life  in  1,000Z.  part  of  her 
share:  subject  to  this,  the  whole  is  given  to  them  abso- 
lutely, and  the  difference  between  the  1,000/.  and  the 
share  of  each  is  to  be  paid  to  each  daughter  at  twenty- 
five.  If  the  will  had  stopped  there,  no  question  would 
have  arisen,  each  daughter  would  have  taken  an  absolute 
interest  in  her  share ;  then  comes  the  gift  over  on  an  in- 
definite failure  of  issue,  which  is  bad,  and  must  be  dis- 
regarded.   The  result  is,  that  the  original  gift  remains 

unaffected. 
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anaffectedy  and  the  daughters  take  absalute  interests  in 
these  suras  of  1,000Z. 

See  1  Vict.  c.  26,  $.  29. 


Ih  re  THE  TIVERTON  MARKET  ACT.    (No.  2,) 

DeclU 

TTNDER  this  act  (a),  the  Corporation  of  Tiverton  was  In  a  trans- 

^^      empowered    to   take   compulsorily   certain   pro-  cheauercMe 

perty  for  the  purposes  of  the  act.     As  to  the  costs,  the  the  Court  was 

20th  section  provided  as  follows : —  ,.{2/^  by  the 

act  to  order 
That  where,  by  reason  of  any  disability  or  incapacity  the  coste  of 
g.  ^,  ..11.  re-!Dve8tment 

of  the  person  or  persons  or  corporation  entitled  to  any  of  thepur- 

mesenages,  &c.  to  be  purchased  under  the  authority  of  chase-money 

the  act,  the  purchase-money  for  the  same  should  be  re-  pulsorily 

quired  to  be  paid  into  the  Court,  and  to  be  applied  in  ^r!^^^^!^^ 

the  purchase  of  other  messuages,  &c.,  to  be  settled  to  Parties  having 

the  like  uses,  in  pursuance  thereof,  it  should  be  lawful  j^giy  entitled, 

for  the  Court  to  order  the  expenses  of  all  purchases  apphed  for 
n  »  •  1  1     •  J.    I  .  I  payment  to 

from  time  to  time  to  be  made  m  pursuance  of  the  said  them  out  of 

act,  or  so  much  of  such  expenses  as  the  Court  should  Court  of  the 

\  money,  m- 

deem  reasonable,  together  with  the  necessary  costs  and  stead  of  re-in- 

charges  of  obtaining  such  order,  to  be  paid  by  the  cor-  j^/J/"^hat^e 

poration  out  of  the  money  arising  by  virtue  of  the  act,  corporation 

and  that  they  should,  from  time  to  time,  respectively  pay  costs. 

such  sum  or  sums  of  money  for  such  purposes  as  the 

Court  should  direct. 

Under  this  act,  certain  property  was  taken,  which 
had  been  devised  to  Henry  Harden  for  life,  with  divers 
remainders  over.  The  purchase-money  was  paid  into 
the  Court  of  Exchequer,  and  by  an  order  made  in  1840, 

it 
(a;  6  Geo,  4,  r.  cixxLr, 


Digitized  by  VjOOQIC 


240  CASES  IN  CHANCERY. 

1858.        i^  ^AS  directed  to  be  iDvested,  and  the  dividends  paid 
to  the  tenant  for  life. 

The  tenant  for  life  died,  and  the  jurisdiction  having 
been  transferred  to  this  Court  by  the  6  VicL  c.  5,  a 
petition  was  presented  by  persons  who,  having  barred 
their  entail  (a),  had  become  absolutely  entitled  to  the 
property,  praying  payment  to  them  out  of  Court  of  the 
fund,  and  that  the  corporation  might  pay  the  costs. 
The  only  question  was,  whether  the  corporation  ought 
to  pay  the  costs  of  this  application. 

Mr.  Karslake,  in  support  of  the  petition. 

Mr.  Berkeley,  for  the  corporation,  objected  that  the 
act  did  not  authorize  the  Court  to  order  them  to  pay 
the  costs  in  this  case. 

He  referred  to  the  judgment  of  Lord  Justice  Thirner 
in  Me  Ellison's  Estate  (i). 


The  Master  of  the  Rolls. 

I  think  I  have  decided  this  question  on  a  former  oc- 
casion (c);  and  I  have  considered  these  costs  come  within 
the  scope  of  the  act.  I  cannot  see  how  the  costs 
of  investing  the  money  in  land  differs  from  coming  and 
taking  the  money  itself. 

The  corporation  must  pay  the  costs. 

{a)  See  20  Beav.  374.  Beav,  433;  In  re  Land't  Tnt$t, 

(6)  25  L.  J„  Ch.  379.  4  Kay  4-  /.  81. 

(r)  See  In  re  Robertson,  23 
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CUTFIELD  V.  RICHARDS. 

Dec.  17. 

rilHE  Plaintiff  was  mortgagee  of  some  freeholds  for  A  mortgagee 

a  terra  of  1,000  years.     She  instituted  this  suit  years'' term 

against  parties  entitled  to  the  equity  of  redemption  filed  a  bill  for 

under  the  mortgagor  who  was  dead,  praying  an  account  At  the  hear- 

of  what  was  due  to  her,  and,  in  default  of  payment,  a  J."^»  ^l^^^t  a 

foreclosure  of  the  "  residue  of  the  said  term  of  1,000  decree  was 

99        r  1       r  xi.  made  for  the 

years,    or  for  a  sale  of  the  premises.  ^^^  of  the  fee. 

It  produced  a 

A      ,      ,        .         .  1        »    1  1        Ji^tl®  more 

At  the  hearing,  it  was  ordered,  by  arrangement,  that  than  sufficient 

the  fee  simple  of  the  premises  comprised  in  the  mort-  ***  P*y  ^^^ 

...       mortgage, 
gage  security  should  be  sold,  and  accounts  and  inquiries  The  Defend- 

were  directed  *"^  declining 

were  aireciea.  ^^  inquiry  as 

to  the  value  of 
The  fee  simple  produced  841/.;  there  was  found  due  *^V®^^y^ 

to  the  Plaintiff  740/.  odd,  leaving  a  balance  of  about  that  the  Plain- 
IQQf  tiflTs  costs  had 

priority  over 
those  of  the 
The  cause  came  on  for  further  consideration.  Defendant. 

Mr.  Follett  and  Mr.  Kingdon^  for  the  Plaintiff. 
The  Plaintiff  is  entitled  to  her  principal,  interest  and 
costs  in  the  first  instance ;  the  Defendant's  costs  must 
come  out  of  the  residue,  if  any ;  Ford  v.  Lord  Ches- 
terfield {a). 

Mr.  Selwyrij  for  Lewis  Richards ,  the  heir  at  law. 
This  is  in  the  natdre  of  an  administration  suit,  for  the 
benefit  of  all  parties  interested  in  the  estate.  It  differs 
from  a  common  mortgage  suit,  and  comes  within  the 
rule  stated  by  the  Court  in  Armstrong  v.  Storer(b)i 

where 
(fl)  21  Beav.  426.  (6)  14  Beat.  538. 

VOL.  XXVI.  B 
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1868.  where  the  Court  says — "  Bat  if  the  mortgagee,  instead 
of  insisting  on  his  right  to  foreclose,  choose  to  institute 
a  suit  for  the  administration  and  sale  of  the  testator's 
estate,  he  introduces  a  new  element  not  within  his  con- 
tract, and  as  he  does  not  rest  exclusively  on  his  con- 
tract, but  seeks  something  beyond  it,  the  costs  of  the 
suit  are,  in  that  case,  considered  as  costs  of  adminis- 
tration, and  are  to  be  paid  in  the  first  instance  if  the 
estate  prove  deficient.  He  seeks,  in  fact,  in  such  a  case, 
something  beyond  the  foreclosure;  something  which 
bis  contract  would  not  have  given  him." 

So  in  Macrae  v.  Ellerton  (a),  8.  W.  was  a  mortgagee 
of  freehold  and  leasehold  premises.  The  mortgagor 
died  in  1837,  ^nd  the  mortgagees  filed  a  bill  against 
the  legatee,  devisee  and  executors,  seeking  a  foreclosure 
or  a  sale  of  the  property.  The  freeholds  and  leaseholds 
were  sold  under  the  decree,  but  the  proceeds  were  in- 
sufficient to  pay  the  Plaintifi*'s  debt  At  the  hearing 
on  further  consideration,  the  Court  held,  that  the  four 
Defendants  were  entitled  to  be  paid  their  costs  (one  set 
as  between  solicitor  and  client)  out  of  the  fund  realized 
by  the  sale  of  the  property.  Sir  John  Stuart  ob- 
served (&),  that  '^  there  had  been  a  realization  which  the 
Plaintiff  could  not  effect  under  the  power  of  sale  in 
the  deed." 

No  inquiry  has  been  directed  as  to  the  relative  value 
of  the  term  and  the  reversion  in  fee. — ^The  Master  of 
the  Rolls  :  The  reversion  alone  would  sell  for  nothing, 
but  the  fee  would  produce  more  than  the  term.] 

Mr.  Lloyd  and  Mr.  Simpson,  for  two  other  Defend- 
ants, argued  that  the  Plaintiff  had  obtained  something 
beyond  his  strict  legal  rights,  that  if  there  had  been 

a  deficiency, 

(fl)  4  Jurist,  967.  (6)  Page  969. 
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a  deficiency,  the  case  of  Macrae  v.  Ellerton  would  have 
strictly  applied,  and  that  the  principle  was  the  same 
although  there  was  a  small  surplus. 

7^  Mastbb  o/'^Atf  Rolls. 

This  is  a  simple  mortgage  suit  For  realizing  the  secu* 
rity,  and  the  persons  necessary  for  that  purpose  are 
alone  parties  to  it.  It  prays  a  foreclosure  or  sale  of  the 
mortgage  securities,  which  is  a  1,000  years'  term,  and, 
unless  by  consent,  the  Plaintiff  could  not  have  obtained 
any  further  relief  at  hearing.  But,  at  the  hearing,  the 
persons  interested  in  the  equity  of  redemption  and  the 
fee  agreed  that  the  whole  should  be  sold,  and,  instead 
of  taking  a  decree  for  foreclosure  or  sale  of  the  property 
comprised  in  the  term,  a  decree  was  taken  for  a  sale  of 
the  whole  fee  simple. 

If  the  property  comprised  in  the  1,000  years'  term 
would  have  produced  sufficient  to  pay  the  Plaintiff,  the 
sale  of  the  fee  could  only  have  been  for  the  benefit  of 
those  who  were  entitled  to  the  reversion.  They  have 
taken  their  chance  of  the  estate  producing  more,  and 
cannot  be  in  a  better  situation. 

It  is  impossible  to  turn  this  into  an  administration 
suit.  There  appears  to  have  been  a  good  deal  of  admi- 
nistration in  the  suit  before  Vice-chancellor  Stuart,  but 
this  is  nothing  but  a  simple  bill  to  enforce  a  mortgage 
security,  and  the  decree  itself  shews  it  I  think  that 
the  mortgagee  must  be  paid  his  principal,  interest  and 
costs  in  the  first  instance. 

Is  any  inquiry  asked  as  to  the  amount  of  the  pur- 
chase-money which  is  attributable  to  the  reversion  in  fee  ? 

Mr.  Selwyn  declined  any  inquiry. 
k2 
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Dec.  17. 

The  Defend- 
ant innocently 
used  the  Plaiu- 
tifis'  trade- 
marks, and,  on 
being  served 
with  the  bill, 
he  removed  the 
labels,  and 
gave  an  under- 
taking not  to 
•ell  any  more, 
but  reuised  to 
pay  the  costs. 
The  suit  was 
continued  to  a 
hearing,  and 
the  account  of 
profits,  which 
were  very 
trifling,  was 
waived: — 
Held,  that  the 
Defendant 
must  pay  the 
whole  costs  of 
suit. 


BURGESS  V.  HILLS. 

npHE  Plaintiffs  carried  on  the  business  of  Italian 
"^  Warehousemen  in  London,  and  one  of  the  articles 
which  they  and  their  predecessors  in  the  business  sold 
was  a  sauce  which  they  called  *'  Essence  of  Anchovies." 

The  Defendant  had  sold  a  similar  sauce,  under  the 
description  of  "John  Burgiss  &  Son's  Original  and  Su- 
perior Essence  of  Anchovies."  The  labels  attached  to 
the  bottles,  in  which  the  sauce  was  sold,  were  mere 
colorable  imitations  of  the  labels  long  used  by  the 
Plaintiffs  and  their  predecessors. 

The  Plaintiffs  filed  the  bill  for  an  account  of  the 
profits  derived  by  the  Defendant  from  the  sale  of  the 
sauce,  and  for  an  injunction,  to  restrain  the  Defendant 
from  selling  the  sauce  in  bottles  bearing  the  Plaintiffs' 
labels,  or  colorable  imitations  of  them  thereon. 


It  appeared,  upon  the  answer  and  evidence,  that  the 
Defendant,  a  grocer  in  Birmingham,  had  purchased  his 
business  in  1854,  when  he  found  thirty-five  bottles  in 
stock,  and  he  had  since  purchased  more,  from  a  Mr. 
Ward,  a  wholesale  dealer.  But  down  to  the  time  when 
he  was  served  with  the  bill  (2  July,  1858)  the  Defend- 
ant was  ignorant  of  the  Plaintiffs'  rights,  or  that  the 
labels  on  the  bottles  were  a  piracy.  Being  served,  he 
explained  the  circumstance,  removed  the  objectionable 
labels  from  the  bottles,  and  gave  the  solicitor's  clerk  an 
undertaking  not  to  sell  any  more. 

On 
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On  the  9tb  of  July,  he  was  served  with  an  injanc-  1858. 
lion,  when  he  applied  to  the  Plaintiffs'  solicitor  to  stop 
the  proceedings,  who  offered  to  do  so  on  payment  of  the 
costs,  which  he  stated  to  be  60Z.  This  sum  the  De- 
fendant considered  unjust,  and  his  solicitor,  on  the 
10th  of  July,  proposed  that  the  injunction  should  be 
continued,  each  party  bearing  his  own  costs,  and  he 
continued  as  follows : — *'  but  if  you  press  the  suit  on 
for  hearing,  and  incur  fbrther  costs  to  the  Defendant, 
I  shall  then  ask  the  Court  that  your  clients  be  made  to 
pay  them." 

On  the  next  day,  the  Plaintiflfs'  solicitor,  in  reply,  pro- 
posed that  ''the  injunction  should  stay,  the  Defendant 
pay  the  Plaintiffs'  costs  up  to  the  present  time,  which 
he  agreed  to  pay."  This  was  declined  on  the  13th  of 
July,  1868. 

On  the  27th  September,  the  Plaintiffs  offered  to  dis- 
continue on  payment  of  taxed  costs,  which  the  Defend- 
ant declined,  but  he  offered  ''  to  let  the  proceedings 
stand  as  they  were,"  if  the  Plaintiffs  would  pay  the 
Defendant's  costs. 

Not  being  able  to  arrange  any  terms,  the  Plaintiffs, 
on  the  16th  November,  gave  notice  of  motion  for  a 
decree,  which  they  now  brought  on. 

The  profit  derived  by  the  Defendant  from  the  sale  of 
the  anchovies  did  not  exceed  2/. 

Mr.  jR.  Palmer  and  Mr.  Regnier  W.  Moore  for  the 
Plaintiffs,  merely  asked  that  the  injunction  might  be 
made  perpetual,  and  that  the  Defendant  might  pay  the 
costs.    They  relied  on  Burgess  v.  Hately  (a). 

Mr. 
(a)  P<wf,p.  249. 
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1868.  Mr.  CotiereU  for  the  Defendant 

The  Defendant  has  aeted  innocently  and  in  total 
ignorance  of  the  PiaintiflTs*  rights,  or  of  the  piracy  of 
the  labels.  The  Plaintiffs  ought  to  have  appealed  to 
the  Defendant  previous  to  instituting  the  suit,  and  he 
would,  at  once,  have  submitted,  and  the  litigation  would 
have  been,  by  these  means,  altogether  avoided.  The 
Plaintiffs  ought  either  to  pay  the  Defendant's  costs,  or 
at  least  all  those  incurred  subsequent  to  the  Defendant's 
submission  to  the  Plahitiffs'  claim,  or,  at  all  events,  the 
Court,  following  Milling  tan  v.  Fox{a\  should  allow 
the  Plaintiffs  no  costs  of  the  suit.  In  Millington  y. 
Fox  (a),  an  application  bad  been  made  to  the  Defend- 
ants before  suit,  which,  as  the  Court  held,  ^  was  met 
by  the  Defendants"  in  a  manner  which  justified  the 
Plaintiffs  in  filing  the  bill ;  but  the  Defendants  had 
immediately  afterwards  submitted  to  the  Plaintiffs'  de- 
mands. The  Court  thought  the  conduct  of  the  Plain- 
tiffk  unjustifiable  in  prosecuting  the  suit  to  a  bearing, 
and  gav«  them  no  costs. 

Secondly,  as  the  only  question  remaining  after  the 
submission  was  the  costs  of  suit,  the  Plaintrflb  might 
have  bad  the  point  decided  on  a  simple  motion.  In 
Swell  T.  Abraham  (&),  Lord  Langdale  held,  that  when 
the  demand  of  the  Plaintiff  is  submitted  to,  and  the 
only  question  between  the  parties  is  as  to  the  costs  of 
the  suit,  the  cause  ought  not  to  be  proceeded  in,  but 
an  application  ought  to  be  nrade  to  the  Court  to  pre- 
vent the  expense  of  further  proceedings.  He  also  cited 
Chappell  v.  Davidson  (c). 

The  Mastbb  of  the  Rolls. 

This  is  one  of  those  painful  cases  in  wbich^  in  con- 
sequence 

(a)  3  ^fyl.  4-  Cr.  338.        (b)  8  Bmv.  598.        (c)  2  JToy  4-  J.  129. 
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seqttende  of  mttituken  views,  parties  proceed  in  a  course        1868. 

of  Qseless  litigation^  when  their  rights  were  ascertained, 

and  the  question  between  them  might  have  been  settled 

by  the  application  of  the  simplest  common  sense.  Hills. 

The  case  is  this :  the  Plaintiffs  have  a  right  to  a  par- 
ticular label,  that  right  is  interfered  with  by  the  De- 
fendant, but  it  being  impossible  for  the  Plaintiffs  to  tell 
to  what  extent  his  right  is  interfered  with,  he  applies  to 
the  Coiirt  to  restrain  the  interference.  I  fully  believe 
that  the  Defendant  did  not  know  that  he  was  doing 
wrong,  and  that  he  believed  that  he  had  a  right  to  sell 
this  article.  But  it  is  a  very  old  and  very  necessary 
legal  mtixim,  that  ignorantia  legis  neminem  excusat.  It 
is  impossible  to  allow  a  person  to  escape  from  his  lia* 
bility,  when  he  has  interfered  with  the  rights  of  another, 
on  the  plea  that  he  acted  in  ignorance  of  that  person's 
rights.  It  is  the  duty  of  this  Court  to  instruct  parties 
that  they  must  not  interfere  with  the  rights  of  other 
persons :'— that  the  person  whose  rights  are  interfered 
with  is  the  person  aggrieved,  and  that  the  person  who 
interferes  with  them  is  the  aggressor.  I  concur  in  the 
opinion  of  Sir  James  Wigram^  that  it  would  be  a  useful 
rule  to  require  that  in  most  cases  the  Plaintiff,  before 
he  files  a  bill,  should  apply  to  the  Defendant  to  know 
whether  he  wilt  or  will  not  accede  to  his  demands,  but, 
as  the  Vic6-Chahcellor  says,  that  is  ilot  the  law  of  the 
Court,  atid  that  rule  has  never  been  acted  upon.  In 
many  injunction  cases  it  would  be  impossible  to  act  on 
it,  becai»e  the  injury  would  be  done  while  the  appli- 
cation to  the  Defendant  was  being  made. 

That  being  the  case,  1  am  clearly  of  opinion,  that 
the  Plaintiffs  had  a  right  to  come  to  this  Court  for  an 
injunction  to  restrain  the  use  of  their  trade  mark.  The 
Defendant  appears  to  me  to  have  acted  extremely 

proper. 
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1868  proper,  in  saying  at  once,  that  be  did  not  wish  to  inter- 
fere with  the  Plaintiffs'  trade  mark,  that  he  did  not  know 
he  was  doing  anything  wrong,  that  he  would  give  an  un- 
dertaking to  sell  no  more ;  besides  this,  he  took  the  ob- 
jectionable labels  off  the  bottles,  so  that  no  more  might 
be  sold.  Nothing  more  would  have  been  to  be  done,  if 
he  had  said,  as  was  said  in  Millington  v.  Fox^  **  I  will 
make  you  compensation  for  any  injury  and  pay  your 
costs,"  or  if  the  Defendant  here  had  said  simply,  I  will 
pay  you  the  costs  of  the  suit,  for,  under  the  circum- 
stances of  this  case,  I  should  have  considered  the  offer 
of  the  taxed  costs  without  damages  sufficient,  and  all 
that  could  have  been  required  of  him.  If  he  had  said, 
^*  I  will  pay  you  the  reasonable  costs  of  suit,  but  they 
must  be  taxed  by  the  proper  officer,"  I  should  have 
viewed  the  matter  in  a  very  different  light. 

It  is  said,  that  after  the  Defendant's  submission,  the 
Plaintiffs  should  have  applied  to  the  Court  to  compel 
him  to  pay  the  costs ;  but  it  is  clear,  that  the  Plaintiffs 
had  no  means  of  doing  so.  If  they  had  given  notice  of 
motion,  and  the  Defendant  had  resisted  it,  the  simple 
result  would  have  been,  that  the  Court  would  have  re- 
fused the  motion  with  costs. 

They  had,  therefore,  no  means  of  getting  the  costs, 
except  by  proceeding  to  a  hearing.  All  the  cases  cited 
shew,  that  up  to  the  time  when  notice  was  given,  the 
Plaintiffs  were  entitled  to  their  costs,  which  being 
refused  by  the  Defendant,  it  became  necessary  for  the 
Plaintiffs  to  incur  the  further  expense  of  bringing  the 
cause  to  a  hearing  to  obtain  them.  In  Millington  v. 
FoXy  where  the  offer  by  the  Defendant  had  been  to  do 
everything,  which  of  course  would  have  included  paying 
the  costs  up  to  the  time  when  he  received  notice.  Lord 
Coitenham  held,  that  the  Plaintiff  should  not  have  his 

costs 
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co8t8y  on  the  ground  that  be  went  on  with  the  suit  to 
obtain  something  which  he  afterwards  abandoned. 

This  idle  litigation  is  much  to  be  regretted,  some  mis- 
take of  the  rights  of  the  parties,  and  possibly  some  little 
temper,  has  made  it  necessary  to  bring  the  cause  to  the 
hearing. 

I  have  no  power  to  do  anything  but  adjudicate  on 
the  rights  of  the  parties,  but  if  the  Defendant  had  offered 
the  Plaintiffs  all  they  were  entitled  to,  and  after  that  the 
Plaintiffs  had  proceeded  in  the  suit,  I  most  certainly 
should  not  have  given  the  Plaintiffs  a  penny  of  the 
costs  incurred  afler  that  period,  indeed  I  should  have 
endeavoured  to  make  them  pay  them.  The  Defendant 
ought  to  have  offered  the  Plaintiffs  the  costs  they  had 
incurred,  but  instead  of  doing  so,  he  has  refused  to  pay 
them. 

The  Plaintiffs  are  entitled  to  a  perpetual  injunction, 
with  their  costs  of  suit 


BURGESS  V.  HATELY. 

Dec.  14. 
rilHIS  was  a  suit  to  restrain  the  Defendant  from  Aiuitwas 
-*-      selling  a  sauce  called  «  Essence  of  Anchovies,"  in  [^J^Jf^^ 

bottles  having  labels  similar  to  those  of  the  Plaintiffs,  user  of  a  trade- 
^  nark,  and  for 

and  for  an  account  an  account. 

No  application 
was  made  to 
The  Plaintiffs,  who  had  obtained  an  injunction,  now  the  Defendant 

moved  for  a  decree.    The  CJourt  held,  that  the  imitation  ^ ^  ^^/J'g^ 

was  fendantsaid 
he  would  have 
desisted  if  applied  to.    At  the  hearing,  the  account  was  abandoned,  but  a  perpetual 
njunction  was  granted  i—Held^  that  the  Defendant  must  pay  the  costs. 
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1868.       ^^  proTed,  add  the  only  remainiDg  question  was  as  to 
the  costs  of  the  suit. 

No  application  had  been  made  to  the  Defendant 
before  suit,  and  the  Defendant  stated,  that  he  was 
Ignorant  of  the  Plaintiffs'  rights,  and  that  if  the  Plain- 
tiffs had  required  him,  by  letter  or  notice,  to  discon- 
tinue the  use  of  the  label,  he  would  have  readily  com- 
plied therewith,  without  any  proceeding  at  law  or  in 
equity,  as  such  label  never  had  been  of  the  smallest 
value  or  benefit  to  him.  He  said,  that  on  discovering, 
after  the  bill  was  filed,  that  the  Plaintiffs  claimed  the 
label  as  their  own  property,  and  as  descriptive  of  the 
sauces  of  their  own  manufacture,  he  had  not  since  used 
any  of  the  labels,  and  he  continued  to  abstain  from 
their  use  in  future;  however,  he  still  submitted,  that 
the  Plaintiffs,  before  obtaining  the  relief  sought  by 
their  bill  as  to  the  labels,  were  bound  to  establish  their 
original  and  exclusive  right  thereto. 

Mr.  iZ.  Palmer  and  Mr.  i2.  Moore  for  the  Plaintiflb, 
waived  the  account,  and  asked  for  a  perpetual  injunc- 
tion with  costs. 

Mr.  Haddan,  for  the  Defendant,  only  argued  the 
question  of  costs. 

The  Mastbb  of  the  Rolls. 

This  suit  has  been  brought  to  a  keimng  for  the 
mere  purpose  of  determining  the  question  of  costs,  and, 
in  my  opinion,  it  is  one  in  which  the  costs  must  follow 
the  event,  and  b^  paid  by  the  Defendant 

The  case  is  this  :^  The  Defendant  has  been  using, 
what,  in  my  opinion,  is  a  colorable  imttatipn  of  th^ 

Plaintifi' 
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Plaintiffs'  trade-mark,  and,  thereupon,  the  Plaintiffg,  1868. 
without  making  any  application  to  the  Defendant,  file 
a  bill  for  an  injunction.  I  think  they  were  justified  in 
doing  so.  The  aggression  was  on  the  part  of  the  De- 
fendant, by  the  user  of  the  Plaintiffs'  trade-mark,  and 
which  the  Plaintiffi  were  entitled  to  pretent.  If  the 
DefeiMlant  did  not  dispute  the  Plaintiffs'  right,  the 
proper  course  for  him  to  have  taken  was  this:-^H6 
sboukl,  at  the  first  moment,  have  said  to  the  Plaintiffs^ 
that  he  did  not  dispute  their  right,  and  that  ke  was 
ready  to  pay  their  reasonabk  costs.  Instead  of  adopting 
that  course,  the  Defendant  insisted,  that  the  Plaintiffs 
had  no  right  to  file  the  bill,  and  although  he  was 
willing  to  submit  to  an  injunction,  he  put  in  an 
answer  saying,  the  labels  were  of  no  use  to  him,  and 
that  he  had  abandoned  the  use  of  them.  A  more 
idle  litigation  on  his  part  can  scarcely  be  conceived. 
The  suit  is  then  continued  and  brought  to  the 
hearing,  for  the  mere  purpose  of  determining  whether 
the  Defendant  ought  to  pay  the  Plaintiffs'  costs.  After 
it  has  been  determined,  that  the  Defendant  is  not  at 
liberty  to  use  that  colorable  imitation  of  the  Plaintiffs' 
labels,  and  that  the  Plaintiffs  are  entitled  as  of  right 
to  an  injunction  to  restrain  him,  it  is  impossible  for 
the  Court  to  avoid  giving  the  Plaintifis  the  general  costs 
of  the  suit  as  against  the  Defendant  who  has  failed,  and 
who  insists  that  he  is  not  liable  to  pay  that  which 
generally  follows  the  decision  of  a  right,  namely,  the 
costs  of  obtaining  that  decision.  The  Defendant  at 
the  hearing  argues  particular  points  of  evidence,  and 
asks  for  the  costs  relating  to  them;  but  I  cannot  accede 
to  the  Defendant's  view.  A  mass  of  costs  has  been 
caused  by  the  Defendant  not  giving  way  in  a  matter  ui 
which,  in  my  opinion,  he  had  no  right  to  resist,  and  the 
consequence  is,  that  the  injunction  must  be  made  per- 
petual, and  the  Defendant  must  pay  the  costs  of  the 
suit 
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Dec.  8. 


GASKELL  V.  CHAMBERS.    (No.  1.) 


A  company,  mHE  London  Mutual  Life  and  Guarantee  Society 
formally  dit-  had,  in  1857,  sold  its  business  to  another  oflSce, 

•^^^^•Jl*^  and  though  never  formally  dissolved,  it  had  practically 
ceased  to  eziit,  ceased  to  exist.  It  had  no  business  or  place  of  busi- 
office  or  ^^      "®®®»  *°^  ^^^  directors  and  other  officers  had  altogether 

officers.    The  ceased  to  act.    The  chairman  was  dead. 

company 

being  made  ^ 

a  sul^  the  *"       ^  ^^^^  having  been  instituted,  to  which  the  company 

Court  ordered  ^^s  make  a  Defendant,  a  difficulty  arose  as  to  serving 
that  service  of  .  i     i      «  -n 

the  bill  on  the  the  company  with  the  bill, 
late  chairman 
and  the  secre- 
tary should  be      Mr.  jR.  Palmer  and  Mr.  Beavan  moved  for  an  order 
eood  service       .  »     ..        i 

on  the  com-      fox  substituted  service, 
pany. 

The  Master  of  the  Rolls. 

Let  service  on  the  late  deputy  chairman  and  on  the 
late  secretary  be  good  service  on  the  company,  and  let 
the  order  now  made  be  served  with  the  bill. 
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1868. 


BARNARD  o.  CAVE.  ,,    ,^  ,, 

Dec.  10, 11. 
rriHE  Plaintiff  (a  publican)  agreed  to  take  a  lease  of  a  The  Plaintiff 
-*"    public-house  belonging  to  the  Defendant  (a  brewer),  ^^^  Jj^  * 

and  on  the  8th  of  June,  1838,  they  signed  the  following  public-house 
,  ^  >  >       J    6  ^  from  the  De- 

memorandum  of  agreement : —  fendant  (a 

brewer),  but 
June  8th,  1867. — Memorandum  of  agreement  for  a  *^e  written 

lease  of  fourteen  years  of  a  house  intended  for  a  tavern,  nothing  as  to 

situated  at  ulWer^Ao^^  and  called  The  Malakoff.hetyfeeu  the  restrictive 

•*"  covenants  of  a 

William  Cave  on  the  one  part,  and  James  Barnard  on  brewer's  lease. 

the  other  part.    The  said  James  Barnard  agrees  to  take  j^g^^ted  ^^ 

and  the  said  William  Cave  to  let  the  above-named  house  suit  to  obtain 

for  the  term  specified,  and  at  the  yearly  rent  of  120/.  jease.    The 

per  annum.     As  witness  our  hands.  restricted  parol 

William  Cave.      ^T^^t 

James  Barnard,     blwhed  by  ex- 
trinsic evi- 

The  draft  of  a  lease  was  prepared  in  the  form  of  a*  that^^de  biU 

"  brewer's  lease,"  obliging  the  tenant  to  purchase  the  must  be  dis- 

beer  consumed  in  his  house  from  the  lessor,  the  brewer,  puintiff 

The  Plaintiff  refused  to  concur  in  that  restriction,  and  having  then 
-     .        11.  on  t  1.     1  »  elected  to  take 

insisted  on  havmg  a  lease  as  of  a  **  free  public-house,    a  brewer's 

and  he  filed  a  claim  for  the  specific  "performance  of  this  J^^ade^he^ 

written  agreement.  Plaintiff  pay- 

ing the  costs 

The  Defendant  objected,  that  the  real  agreement  come  ®^^^®  ■"*'• 
to  between  the  parlies,  though  not  so  expressed  in  the 
written  instrument,  was,  that  the  lease  should  be  a 
"  brewer's  lease."  Considerable  parol  evidence  was 
entered  into,  which  it  is  unnecessary  to  state,  the  Court 
having  come  to  the  conclusion,  on  the  conflict  of  the 
evidence,  that  the  parties  had  really  agreed  for  a 
brewer's  lease,  though  it  was  not  so  expressed  in  the 
written  agreement. 

Mr.  Palmer  and  Mr.  Cory,  for  the  Plaintiff. 

^  Mr. 
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1868.  Mr.  FoUett  and  Mr.  Wickens,  for  the  Defendant 

^'"^^  Townsend  v.  Stangroom  (a)  ;    Watson  v.  Marston  {b\ 

V.  were  cited. 

Cavi.  


The  Mai TKA  of  the  Rolls. 

Dec.  11.  On  reading  over  the  evidence  in  this  case,  I  think  it 

clear  that  the  Defendant  never  intended  to  allow  the 
Plaintiff  to  have  what  is  called  a  *'  free  public-house/' 
but  that  it  was  intended  that  he  should  be  restricted  as 
to  the  sale  of  the  beer  consumed  in  it,  and  that  it  should 
be  bought  from  the  Defendant.  The  written  agreement, 
which  specified  only  the  amount  of  the  rent  and  the 
term  of  years  to  be  granted,  left  every  thing  else  open. 
The  agreement  as  to  the  beer  issa  parol  agreement,  and 
is  not  binding,  the  term  being  for  fourteen  years,  and  it 
could  not  be  specifically  enforced  in  this  Court,  but  it  is 
available  as  a  defence.  Nothing  is  more  common  than 
a  parol  agreement  for  a  lease  to  be  carried  subsequently 
into  effect  by  a  lease  in  writing  specifying  more  fully 
the  terms. 

In  other  cases  besides  the  present,  the  Court  has  been 
made  aware,  that  when  a  brewer  lets  his  public-house, 
he  usually  stipulates  for  the  sale  of  the  beer  to  be  con- 
sumed in  it.  The  Plaintiff  was  aware  of  this,  and  the 
evidence  satisfies  me  that  it  formed  part  of  the  parol 
agreement  between  himself  and  the  Defendant.  I  am 
of  opinion,  therefore,  that  the  Plaintiff  is  not  entitled  to 
a  decree  for  specific  performance  in  the  terms  he  asks 
for  it 

[Mr.  It.  Palmer :  The  Plaintiff  elects  to  take  an  ordi- 
nary brewer's  lease.] 

Then  make  a  decree  for  settling  the  lease  on  that 
principle,  and  order  the  Plaintiff  to  pay  the  costs  of  suit 

(a)  6  Ve$.  328.  {b)  4  De  G.»  M.  if  G.  230. 
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BOURDILLON  v.  BADDELEY. 


Nov.  5. 


rpHE  Plaintiff  filed  bis  affidavits  on  the  10th  of  May,  On  amoUon 

-*"      and  on  the  17th  of  May  gave  notice  of  motion  ^e  PliSS^i 

for  a  decree.    The  Defendant  filed  his  affidavits  on  the  affidavit  in 

28th  of  June,  and  the  Plaintiff's  time  for  filing  affidavits  filed  on  the 

in  reply  (a)  having  been   extended,  be  filed  a   short  ^  ^n^f^' 

affidavit  in  reply  on  the  14th  August.    The  Defendant  ant  took  no 

gave  no  notice  of  his  intention  to  cross-examine  the  eS^ineunSl 

Plaintiff  until  November.  after  the  Lona 

Vacation,  and 
he  then  asked^ 

The  motion  for  a  decree  was  now  brought  on.  Aat  the  cause 

might  stand 
over,  to  enable 

Mr,  R,  Palmer  and  Mr.  Jettel  for  the  PIftintiff.  ii?„*?.!Tr 

examine  toe 

PlainUfi: 

Mr.  RodweU,  for  the  Defendant,  asked  that  the  cause  J^^^of  eLl"^ 
might  stand  over,  to  give  the  Defendant  an  opportunity  t|^«^  «•  ^ 
of  cross-examining  the  Plamtiff  on  his  affidavit    He  ^y^M  matter 
argued,  that  a  party  bad  a  right  to  cross-examine  in  ®^j^^L 
every  case ;  16  ft  16  Vict,  c.  86,  s.  40 ;  and  upon  a  mo-  having  heard 
tion  for  a  decree ;  WUUams  v.  WUlutm  (fi).    Secondly,  ^^^^^^ 
that  the  month  given  by  the  33rd  Order  of  Augu$t,  ceesity  for  a 
1862  (c),  and  the  6th  Order  of  13th  January,  1866  (rf),  Uon^^S^' 
did  not  run  in  the  Long  Vacation ;  1st  General  Ord^r  of  decree. 
June,  1854(e), 

The  Master  of  the  Rolls  said  that  it  was  a  matter 
of  discretion,  and  that  the  Defendant  was  not  entitled, 
as  of  right,  either  under  the  statute  or  under  the  orders 

cited. 


(a)    The   26th   Order  of  7th         (c)  Ordines  Can.  470, 
ugutt,  1852.  (d)  Morgan^  S^l. 

(6)  17  Bea9.  156.  (e)  Morgan,  336. 
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cited.  He  heard  the  cause,  and  tbioking  there  was  no 
necessity  for  a  cross-examination,  he  made  the  common 
decree  for  foreclosure. 


Note. — See  The  Marchioneu  of  Londonderry  v.  Bramwell,  3  Kay 
if  J,  165. 


JONES  V.  THE  CONSOLIDATED  INVESTMENT 
ASSURANCE  COMPANY. 

Nov.W. 
One  of  the        TN  1860,  JSitrard  Woolcott  eflfected  an  assurance  on 

conditions  of  a  X     j^jg  ijf^  ^j^jj  The  Consolidated  Investment  Assu- 
me policy  was, 

that  it  should    rance  Company  for  the  sum  of  600/. 
be  void  if  the 
assured  died 
by  his  own  One  of  the  conditions  endorsed  on  the  said  policy 

it^shouldlhave   was  as  follows  : — "  The  policy  of  a  person  assuring  his 

been  assigned    q^q  ijfg  ^jij  become  void  if  he  dies  by  his  own  hand  or 

to  other  par-  ,  "^ 

ties,  for  valu-    by  the  hand  of  justice, '  &c.,  &c.     ^' But  should  such 

witk)n*'8ix  policies  have  been  assigned  to  other  parties,  for  a  valu- 

Dionths  before  able  consideration,  six  calendar  mouths  before  the  death 

Held,  that  a  ^^  ^^  assured,  they  remain  in  force,  to  the  extent  of  the 

letter  to  ^.B.  beneficial  interest  therein  of  the  parties  to  whom  they 
charging  >*•,„,,  •        j  »> 

with  a  floating  shall  have  been  so  assigned, 
balance  due  to 
him,  and  made 

three  years  Edward  Woolcott  was  in  the  habit  of  obtaining  ad- 

Srevious  to  the 
eath  of  the      vances  of  money  from  the  Plaintiff  on  bills  of  exchange 

own"hanV  ^"  *°^  promissory  notes ;   there  was  a  current  account 

was  within  the  between  them,  and  the  Plaintiff  held  the  policy  as  a 

exception.        security  for  the  amount  due  to  him,  from  time  to  time, 

on  such  account  current. 


In  June^  1854,  Edward  Woolcott  signed  and  gave  to 
the  Plaintiff  the  following  letter : — "  I  hereby  authorize 

and 
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and  empower  you  to  bold  the  policy  of  insurance  you 
hold  upon  my  life  for  6002.  as  security^  in  case  of  death 
or  otherwise^  for  any  notes  of  band  or  bills  of  exchange 
yoQ  may  have  cashed  for  me." 

The  same  course  of  dealing  afterwards  wmt  on  be-^ 
tween  the  parties  down  to  the  death  of  Edward  Wool- 
€oU,  and  the  Plaintiff  continued  to  hold  the  poli<^y  as 
a  security. 

On  the  10th  of  November,  1867,  Eduxtrd  WoolcoU 
shot  himself. 

He  was  indebted  to  the  Plaintiff  at  the  time  in  a 
sum  exceeding  6002.  His  debt  consisted  of  the  returned 
cheques  and  the  dishonoured  bills  and  promissory  notes 
of  Sandeti  and  Waokott,  amounting  (after  deducting 
the  amount  received)  to  1,080/.  10«*  All  the  items 
constituting  this  balance  were  subsequent  to  1866. 

The  Plaintiff  claimed  the  amount  of  the  policy,  but 
the  company  objected  to  his  claim,  and  their  solicitor 
stated,  that  the  objections  would  probably  be  the  follow- 
ing :-^''  1.  That  there  wiks  no  assignment  of  the  policy. 
Should  this  be  waived,  as  to  which  however  we  now 
offer  no  opinion, — 2.  Then  the  letter  only  covers  the 
personal  accommodation  to  Mr.  Edward  Woolcott,  and 
has  nothing  to  do  with  Sanders  and  Woolcoit^s  unpaid 
cheques  or  dishonoured  acceptances."    • 

The  company's  solicitor  afterwards  stated  the  objec- 
tions in  the  following  terms :  ''  Looking  at  the  terms  of 
the  letter  of  29th  <^June,  1864,  first,  it  is  open  to  doubt 
if  it  int^ded  to  relate  to  any  bills  beyond  such  as  had 
been  then  cashed  for  Mr.  Woolcott.    *  You  may  have 

VOL.  xxYi.  8  cashed 


1868. 
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cashed  for  me'  are  the  words.  2.  In  the  next  place,  as 
we  have  already  stated,  it  is  not  an  assignment  under 
the  condition  indorsed  on  the  policy.  3.  Nor,  if 
treated  as  an  assignment,  does  it  appear  to  come  within 
the  condition,  as  it  was  not '  for  valuable  consideration.' 
4.  Nor  can  it  be  contended,  as  we  think,  that  advances 
to  '  Sanders  and  Woolcott '  are  advances  to  Edward 
Woohottr 


The  Plaintiff  instituted  this  suit  against  the  company, 
praying  a  declaration  of  his  right,  and  a  decree  for  pay- 
ment of  the  full  amount  of  the  policy  out  of  the  ^'  stocks, 
funds  and  securities  of  the  company." 

Mr.  Lloyd  and  Mr.  Bagshawe,  jun.,  for  the  Plaintiff, 
argued  that  the  several  objections  above  stated  were 
untenable,  and  that  it  had  been  decided,  in  this  Court, 
that  an  equitable  assignment  of  the  policy  was  within 
such  an  exception  as  the  present;  Dufaur  v.  The  Pr(h- 
fessional  Life  Assurance  Company  (a). 

Mr.  R.  Palmer  and  Mr.  Schomberg^  for  the  company, 
in  opposition  to  the  Plaintiff's  claim,  relied  on  the 
several  objections  raised  by  the  solicitor  of  the  com- 
pany. 

The  Master  of  the  Rolls. 

I  think  the  Plaintiff  is  entitled  to  a  decree  in*  this 
case.  On  the  first  point,  I  think  there  was  an  assign- 
ment to  the  Plaintiff  ^^  six  months  before  the  death  of 
the  assured,"  within  the  terms  of  the  special  condition. 
Here  is  a  letter  written  on  the  29th  of  June,  1864,  and 
the  question  is,  whether  that  is  an  assignment  or  not  ? 

I  entertain 
(a)  25  Beav.  599. 
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I  entertain  no  doubt  that  this  letter  constitutes  an  as- 
signment in  equity,  where  alone,  as  it  is  a  chose  in  action^ 
it  could  be  assigned.  That  being  so,  it  is  clear,  that  in 
the  terms  of  the  condition  endorsed  on  the  policy,  it 
^'  has  been  assigned  to  other  parties,"  and  that  this 
assignment  was  made,  not  six  months,  but  four  years, 
"  before  the  death  of  the  assured." 


JoNBi 

o. 
Tbb  Con- 
solidated 
Investment 
assueancb 
Company. 


I  dissent  from  the  doctrine,  that,  according  to  the 
terms  of  this  letter,  the  assignment  must  be  considered 
as  constantly  recurring,  and  that  a  fresh  assignment 
would  be  required  as  each  liability  was  incurred.  It 
was  given  to  a  person  with  whom  the  assured  intended 
to  have  dealings,  as  a  security  for  the  balance  on  the 
transactions. 

As  to  the  consideration,  I  think  that  the  moment 
a  sum  became  due  from  Edward  WoolcoU  to  the 
Plaintiff,  it  constituted  a  good  and  valuable  con8idera- 
tion  for  the  purpose  of  supporting  the  assignment  so 
made.  It  is  true  that  if  nothing  had  been  due  on  it  at 
the  time,  or  if  the  balance  had  been  on  the  other  side, 
there  would  be  no  beneficial  interest  in  the  Plaintiff  or 
anything  which  this  Court  could  give  effect  to.  But 
the  assignment  would  be  perfectly  good,  though  the 
beneficial  interest  in  the  thing  assigned,  viz.  the 
policy,  might  sometimes  be  very  small  and  sometimes 
very  considerable. 

I  do  not  therefore  doubt  that  there  was  here  a  per- 
fectly good  and  valid  assignment,  within  the  terms  of 
the  policy,  and  that  it  was  made  ''  six  months  before 
the  death  of  the  assured.'' 

The  next  question  is,  what  is  the  construction  of  the 
letter,  because,  if  it  is  only  a  security  for  money  then 

s  2  actually 
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actually  due,  it  will  not  corer  subsequent  advances. 
Though  this  is  obscure,  I  do  not  think  that  such  is  the 
construction  of  the  letter ;  but  the  parties  themselves, 
in  their  subsequent  dealings,  seem  to  have  put  a  con- 
struction on  it  of  which  it  is  susceplible,  and  which  is 
favorable  to  the  Plaintiff's  claim.  The  policy  is  to  be 
held  as  a  security,  in  case  of  death,  **  for  any  notes  of 
hand  or  bills  of  exchange  you  may  have  cashed  for 
me."  This  means  not  <'  now"  but  ''  then,*'  that  is,  at 
any  time  when  the  event  may  occur.  The  policy  was 
not  taken  back  when  the  sum  actually  due  at  the  date 
of  the  letter  was  paid  off*,  but  it  continued  for  more 
than  three  years  in  the  bands  of  the  Plaintiff*,  and  the 
parties  continued  to  deal  with  each  other  on  the  same 
footing  and  in  the  same  manner  as  if  the  policy  were 
a  security  for  the  floating  balance ;  and  on  the  death 
of  Wookott  there  were  bills  and  notes  which  the  Plain* 
tiff  had  cashed  and  discounted  for  WoolcotL 


I  am  therefore  of  opinion,  first,  that  there  is  a  good 
assignment  of  the  policy,  and  secondly,  that  it  covers 
all  notes  of  hand  and  bills  which  the  Plaintiff*  may  have 
cashed  for  Wookott  at  his  death,  and  consequently,  that 
in  respect  of  these,  the  Plaintiff  is  entitled  to  recover. 

Take  a  decree  for  what  is  due  on  that  footing. 
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POWELL  V.  HELLICAR. 


Dec,  14. 


J^LIZABETH  FUIDOE  died  on  the  13th  of  July,  Immediately 
1868,    She  was  possessed  of  a  watch  and  various  ^^^ih,  the  de- 
trinkets  and  other  articles  which  were  in  her  dressing:-  ceased  told  A, 

to  take  the 
csA^y  and  of  certain  other  trinkets  which  were  kept  keys  of  a 

locked   up  in  a  box.    The  keys  of  the  dressing-case  dressing  case 
^  ,     -^  ^  and  box,  con- 

and  box  were  on  the  same  ring,  and  were  always  kept  tainin^awatch 

by  Elizabeth  Fuidge.     In  the  week  immediately  pre-  JJJj  J^m^^ 

ceding   her  deaths  Elizabeth   Fuidge,  while  suffering  dintely  on  her 

under  the  illness  of  which  she  died,  and  in   the  im-  Hver  the  watch 

mediate  expectation  of  death,  who  was  then  staying  at  ®"^/*l"^f'*.«. 
«^  ,^         ^1        11.  ,1     ,^        V,..       tothePlaintiE 

Weston-guper-Mare  ft>r  her  health,  told  Mary  Fisher  a,  did  so. 

to  take  the  keys  of  the  dressing-case  and  box,  and  to  ^^'^^^^^^ 
keep  the  same,  and  immediately  after  her  {Elizabeth  constitute  a 
Fuidge* s)  death,  to  deliver  the  watch  and  trinkets  which  ,„^^^  ^^^ 
were  in  the  dressing-case  and  box  to  the  Plaintiffs.     In 
accordance  witli  such  direction,  Mary  Fisher  imme- 
diately took  the  keys  and  kept  them  in  her  sole  custody 
until  the  death  of  Elizabeth  Fuidge,  and,  after  her  death, 
Mary  Fisher  delivered  to  the  Plaintiff  Catherine  Eliza- 
beth Powell  the  dressing-case  and  box,  with  the  watch 
and  trinkets  therein  contained,  and  the  same  remained 
in  her  possession. 

At  the  time  when  the  keys  were  delivered  to  Mary 
Fisher,  the  dressing-case  was  in  Elizabeth  Fuidge^s 
room  at  Weston,  but  the  box  was  at  her  residence  at 
Clifton. 

The  Plaintiffs  insisted,  that  the  gift  of  the  watch  and 

trinkets 
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1868.        trinkets  by  Elizabeth  Fuidge  was  a  good,  valid  and 
effectual  gift,  as  a  donatio  mortis  causL 

Mr*  R.  Palmer  and  Mr.  Freeling  for  the  Plaintiff, 
argued  that  there  had  been  a  good  symbolical  delivery, 
to  the  common  agent  of  both  parties,  by  the  deceased, 
while  in  the  expectation  of  approaching  death,  and  that 
this  constituted  a  good,  valid  and  effectual  gift  of  the 
watch  and  trinkets  as  a  donatio  mortis  causa.  They 
cited  Duffield  v.  Elwes{a);  Bouts  v.  Ellis  (Jb)\  Snell- 
grove  v.  Baily  {c). 

Mr.  Selwyn  and  Mr.  Lindley^  for  the  Respondents, 
were  stopped  by  the  Court. 

The  Mastbb  of  the  Rolls,  after  referring  to  Bunn  v. 
Marhham  {d) ;  Farquharson  v.  Cave  (c),  and  Reddel  v. 
Dobree  (/),  said,  that  he  could  not  hold  this  to  be  a 
good  donatio  mortis  causd,  for  there  bad  been  no 
delivery. 

(a)  1  BIL  (N.  S.)  497  ;  1  Sim.  (d)  7  Taunt,  224. 
4-  Stu,  239.  (c)  2  Colly,  366. 

(b)  17  Beav,  121.  (/)  10  Sim.  244. 

(c)  3  Atk.  214. 
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1858. 


Re  PAULDING'S  TRUST. 

Dec.  21. 


HE  testatrix  made  her  will  in  December^  1825,  and  Beqaett  to  mj 
died   in  January,  1826,  and  the  question  arose  "f^y^^ 

upon  the  constroction  of  her  will.  phews  and 

nieces  as  shall 
be  then  living. 
She  gave  her  real  and  personal  estate  to  trustees,  and  the 

in  trust  to  sell,  convert  and  invest  the  produce,  and  S^Hhem 

after  payment  of  annuities  to  her  brother,  upon  trust  to  as  shall  be  then 

pay  and  divide  the  remainder  "  unto  my  niece  Elizabeth  children  to  be 

CAopntan,  and  such  of  my  nephews  and  nieces  as  shall  entitled  oidy  to 

be  then  living,  and  the  child  and  children  of  such  of  their  parents. 

them  as  shall  be  then  dead,  in  equal  shares  and  pro-  ^f/^'  "** l. 

portions  and  amounts,  in  common,  and  not  as  joint  nephew  who 

tenants,  such  child  or  children  to  be  entitled  only  to  jjj-g  ofthe^tct- 

the  part,  share  and  proportion  of  his  or  their  parent  or  tairix  partid- 

respective  parents,"  and  to  be  paid  "  as  and  when"  they 

shall  severally  attain   twenty-one  years,   with  interest 

for  the  same  in  the  meantime,  towards  his,  her  or  their 

education  and  support*' 

The  state  of  her  family  was  this : — She  had  three 
nephews  and  one  niece,  of  whom  Henry  died  in  her 
lifetime,  leaving  six  children. 

Mr.  Jessel  contended  that  the  children  of  Henry 
were  excluded ;  for  that  they  took  by  substitution  for 
their  father,  who  being  dead  at  the  testatrix's  death, 
could  not  himself  have  taken  ;  Christopherson  v.  Nay- 
lor  (a);  Butter  v.  Ommaney(b)\  Peel  v.  Catlow{c); 
Oray  v.  Garman  {d) ;  Tytherleigh  v.  Harbin  {e). 

The 
(fl)  1  Mer.  320.  (d)  2  Hare,  268. 

(b)  4  Rust,  70.  (e)  6  Sim.  329. 

(c)  9  Sim.  372. 
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1868.  [The  Master  of  the  Rolls  referred  to  Ive  v.  King  (a).] 

Re 

Fauldimq's  Mr.  Horsay^  in  the  same  interest. 


Trust. 


Mr.  Keene  and  Mr.  Yool^  contri,  were  not  beard. 

The  Master  of  the  Rolls. 

I  tbink  that  Henry's  cbildren  take  a  share.  In  the 
view  I  take  of  this  case,  I  do  not  think  that  Butter  w. 
Ommaney  and  Tytherleigh  v.  Harbin  are  Irreconcilable, 
or  that  it  necessarily  follows  that  if  one  stands  the 
other  must  fall.  The  riew  I  took  of  the  point  in  Ivev. 
King  (a),  I  am  still  disposed  to  adopt.  It  is  thus  stated 
in  page  63  of  the  report  of  that  case,  "  The  distinction 
which  is  to  be  found  in  cases  of  this  description  is  to 
this  effect : — If  a  testator  give  a  legacy  to  a  class  of 
persons,  such  as  the  children  of  A.,  and  goes  on  to 
provide,  that  in  case  of  the  death  of  any  one  of  the 
children  of  A.  before  the  period  of  distribution,  the 
issue  of  such  child  shall  take  their  parent's  share ;  such 
issue  cannot  take  unless  the  parent  might  have  taken, 
and  consequently,  if  a  child  of  ^.  be  dead  at  the  date 
of  the  will,  or  at  the  death  of  the  testator,  the  issue  of 
that  child  cannot  take  anything.  This  is  the  principle 
I  have  already  stated  in  Coulthurst  v.  Carter  (6)  to  be 
established  by  Peel  v.  Callow  (c) ;  Waugh  v.  Waugh  (d) ; 
Chriftopherson  v.  Nayhr  (f),  and  many  other  cases." 

''  But  if  the  original  legacy  be  not  to  a  class,  but  to  i^ 
named  individual  legatee,  with  a  direction  that  in  case 
of  death  of  the  legatee  before  payment,  the  legacy  is 
to  go  to  another  person,  although  the  death  of  th« 

legatee 

(a)  16  Bean.  46.  {d)  2  Myl  if  K.  41. 

(b)  15  Beav.  421.  (e)  1  Mer,  320. 

(c)  9  Sim,  372. 
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legatee  occurs  before  the  death  of  the  testator,  the  gift 
orer  takes  effect  upon  the  presumption  that  such  ulte* 
rior  legatee  was  substituted  in  order  to  prevent  a  lapse 
of  the  legacy.  This  is  decided  in  Miller  v.  Warren  {a) ; 
Dearrel  v.  MoUtworth  (6),  in  Houghton  v.  Harrison  (c), 
in  Maehinnon  v.  Peach  {d),  and  in  several  other  cases." 

In  Butter  v.  Ommaney  (e)  the  case  was  of  this  de- 
scription : — The  residue  was  given  to  be  equally  divided 
between  the  children  of  his  brother  Joseph  and  his  late 
sister  Betty^  and  late  brother  Jacobs  **  who  should  be 
then  living.^'  These  were  the  class  of  persons  to  take. 
**  And  as  to  sach  of  them  as  should  be  then  dead, 
leaving  a  child  or  children,  such  child  or  children  were 
to  be  and  stand  in  the  place  or  places  of  his,  her  or 
their  parent  or  parents."  The  Vice-Chancellor  held, 
that  the  children  of  such  children  of  the  brothers  and 
sisters  of  the  testator  as  died  in  the  testator's  lifetime 
were  not  entitled.  But  this  will  appears  to  be  quite 
distinct  from  that.  The  words  here  are : — "  to  my 
niece  Elizabeth  Chapman^  and  such  of  my  nephews 
and  nieces  as  shall  be  then  living,  and  the  child  and 
children  of  such  of  them  as  shall  be  then  dead.''  This 
is  the  class  of  persons  to  take ;  it  is  not  as  if  she  had 
said  *^  to  Elizabeth  Chapman  and  my  nephews  and 
nieces  who  shall  be  then  living,  and  as  to  such  of  them 
as  shall  be  then  dead  leaving  children,  such  children 
are  to  stand  in  the  place  of  the  parent."  But  the  te»~ 
tatrix  puts  amongst  the  class  of  persons  who  are  to 
take  the  children  of  deceased  nephews  and  nieces ;  and 
she  puts  them,  in  this  respect,  exactly  in  the  same 
situation  as  she  had  Elizabeth  Chapman  and  her 
nephews  and  nieces  then  living.  He  then  goes  on  to 
direct  what  shares  the  various  members  of  the  class  are 

to 
(a)  2  Vem.  207.  (<0  2  Keen,  556. 

(6)  IW.  378.  (t)  4  Run.  70. 

(c)  2  Atk.  329. 
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1868.       to  take  as  between  themselves,  and  he  directs  that  such 
^"^^'^^^      children  are  not  to  take  equal  shares  with  the  nephews 
F4ULDiNo'a    *°^  nieces,  but  the  ch^dren  of  a  nephew  and  niece  are 
Tkust.       ^Q]y  to  take  amongst  them  such  share  as  the  parent 
ypould  hav^  taken.     That  appears  to  me  to  distinguish 
this  case  fr6m  Butter  v.  Ommaney,  and  to  make  it  clear 
that  the  testator  intended   that  the  children  of  a  de- 
ceased nephew  should  take. 

Declaration  that  the  children  of  Henry  take  one- 
fourth. 


CANHAMt^.NEALE. 

COBBOLD  V,  NEALE. 
Dec.\5. 
Form  of  decree  fllHESE  were  two   creditors'  suits,  and   the   usual 
the*ei^of  two  decree  had  been  m^e  in  the  second  suit,  on  the 

creditors*  suiti,  6th  ot  June,  1868. 
when  one  is 

stayed  after  a      \  •  '         - 

decree  in  the         By  an  order  made  m  both  causes,  on  the  7th  of  JulVf 

other.  ,/M.rt     ,  ^.         .       ,       ^  .  11 

1868,  the  proceedmgs  m  the  first  suit  were  stayed,  and 

the  Plaintiff  in  the  first  suit  was  to  have  his  costs  down 

to  the  time  when  he  had  notice  of  the  decree. 


The  minutes,  as  drawn,  ordered  Canham's  costs  to  be 
paid,  by  the  administrator,  if  he  had  assets,  but  if  he  had 
not,  and  on  affidavit  that  he  had  none,  Canham  was  to 
be  at  liberty  to  add  his  costs  to  his  debt,  and  go  in  and 
prove  his  claim,  and  the  amount  of  his  taxed  costs 
under  the  second  suit  (a). 

Mr.  Oreenside,  for  Canham,  now  asked  that  the 
order  might  direct  payment  to  him  of  his  costs.     He 

contended 

(a)  In  the  form  of  the  decree  in  West  v.  Swinburne,  Settm  an  Be- 
creeifp,  464,  n.  (2nd  edit.) 
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contended  that  such  was  the  usual  practice  on  staying 
proceedings  in  these  cases  and  in  the  like  instances  of 
creditors  suing  the  executor  at  law.  That  it  would  not 
be  just  to  pay  Canham  merely  a  dividend  on  the  costs 
which  he  had  properly  incurred  in  his  ^uit,  and  in  which, 
if  prosecuted  to  a  decree^  he  would ,  in  the  case  of  a 
deficiency  of  assets,  have  been  entitled  to  his  full  costs, 
in  the  first  instance.  He  referred  to  the  Form  IV.  in 
Seton  on  Decrees,  to  shew,  that,  at  least,  he  was  entitled 
to  his  costs  pari  passu  with  the  Plaintiff  in  the  secon^ 
suit,  and  observed,  that  it  might  be  true  that  the  ady 
ministrator  had  no  assets  to-day,  and  yet  he  might  have 
ample  assets  to-morrow.  He  cited  Taylor  v.  South' 
gate  {a)  \  Frowd  v.  Baker  (b). 

Mr.  Marten,  for  the  Defendant,  was  not  heard. 


267 


1868. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  order  is  correct  as  it  stands, 
and  I  have  often  made  orders  in  the  same  form,  when 
I  have  been  informed  that  there  were  no  assets.  I  am 
not  precluded  by  this  order  from  ultimately  directing 
payment  of  these  costs  out  of  the  estate,  and  the  leave 
given  to  Canham  to  go  in,  in  the  other  suit,  will  give 
him  an  opportunity  of  applying  for  them. 

If  I  ordered  the  administrator  personally  to  pay 
them,  it  might  give  rise  to  much  litigation  and  injustice. 
I  must  refuse  this  motion  with  costs. 


(a)  4  Myl.  if  Cr.  203. 


(b)  4  Bern.  76. 


Note.— &e  West  v.  Swinburne,  19  L.  J.,  Chan.  81;  Duffori  r. 
Arrowimith,  7  De  G.,  Af.  ^  G,  434;  Mor$fiead  v.  Reynolds,  21 
Beav.  638;   The  Earl  of  Foriarlington  v.  Darner,  2  Phill.  262. 
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Abo.  20. 


DURANTTS  CASE, 
/a  re  THE  LIVERPOOL  BOROUGH  BANK, 


tory. 


Where,  by  mRE  above  bank  was  established  in  1836,  and  on 
false  repre-  I  ,,«,       -^,         ,«,.«.  i 

•entationsof  the  17th  of  October,  1857,  it  stopped  payment 

the  directors      j^  ^^g  registered  on  the  11th  of  November,  1857,  under 

of  a  company,  °  '  ' 

a  stranger  is      the  Joint-Stock  Banking  Companies  Act,  1857  (a),  and 

take^shares  di-  ^^  *^^  ^^^  of  November,  1857,  resolutions  were  passed 
rectly  from  the  dissohing  the  company  (except  for  the  purposes  of 
company,  the        .     ,.  v         .    i  .    .         i  •  i       «» 

transaction  is    windmg-up),  and  determming  that  the  company  should 

not  binding  in   j,g  wound  up  voluntarily,  under  the  Joint-Stock  Bank- 

equity,  and  he  ,  ]  •" 

is  not  a  con-     ing  Companies  Act,  1857.    A  petition  was  subsequently 

if  by^uch  re^  presented  for  the  continuance  of  the  voluntary  winding- 
presentations  up,  and  on  the  21st  of  December,  1857,  an  order  was 
tors,  he  takes  ^^^^  accordingly,  ^'  with  liberty  for  tbe  creditors,  con- 
them  from  a  tributories,  liquidators  and  all  other  parties  interest 
is  a  contribu-    to  apply  to  this  Court  as  they  might  be  advised." 

At  the  tioae  of  tbe  registration  (I  Itb  November'^  1^8&7)» 
Mr.  Duranty  was  returned  as  a  holder  of  151  shares, 
A  call  of  5/.  a  share  having  been  made  on  Mr.  Duramty^ 
he  resisted  it  on  the  ground  of  fraud,  and  the  summons 
was  adjourned  ioto  Court  for  ai^gument. 

It  appeared  that  he  had,  through  a  broker,  purchased 
the  151  shares  in  August  and  October,  1857,  from 
third  parties,  by  whom  they  had  been  assigned  to  him. 
The  transfers  had  been  duly  recorded  in  the  books  of 
the  bank,  and  certificates  that  Mr.  Duranty  waa  tbe 
proprietor  of  the  shares,  in  the  form  prescribed  by  the 

deed 
(a)  Seci.  23. 
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deed  of  settlement,  were  delivered  to  hhn;  the  last 
baying  been  delivered  on  tbe  19tb  of  October,  1867, 
jnst  prior  to  tbe  bank  suspending  payment  (27th  Oc- 
tober, 1867), 

The  case  made  by  Mr.  Duranty  was  this: — ^That 
from  1850  to  tbe  stoppage  of  tbe  bank,  half-yearly  re- 
ports bad  been  published  and  circulated  by  the  bank, 
which  he  had  seen.  These  purported  to  shew  a  most 
flourishing  business,  fully  equal  to  the  payment  of  a 
dividend  of  7/.  per  cent,  besides  retaining  a  large  re- 
serve fund. 


1858. 


That  in  July,  1857^  the  directors  published  a  report 
of  the  affairs  of  the  bank  and  its  state  and  position,  and 
that,  on  the  faith  of  the  truth  of  that  report,  he  was 
induced  to  purchase  these  shares.  That  he  had  since 
discovered,  that  the  report  was  false  and  erroneous,  and 
that  it  had  been  proved  to  be  so  on  the  trial  of  an 
action  of  Scott  v.  Dixon  {a),  in  which  Scott  had  re- 
covered from  a  director  the  full  amount  of  his  pur- 
chase-money on  his  shares,  on  the  ground  of  fraudulent 
misrepresentations  contained  in  that  report. 

Mr.  FoUett  and  Mr.  Bardswell,  for  Mr.  Duranty, 
argued  that  he  was  not  a  contributory,  for  he  had  been 
induced  by  the  fraudulent  misrepresentations  of  the 
directors  as  to  the  affairs  of  tbe  company  to  become  a 
shareholder;  and  that  these  having  been  made  in  the 
report  of  the  directors,  the  company  at  large  were 
responsible  for  them.  That  it  had  been  decided  in 
Ayre's  Case{b),  that  when  a  person  takes  shares  in  a 
company  through  false  representations,  he  will  not  be 
placed  on  the  list  of  contributories,  if  the  misrepre- 
sentation be  made  by  the  company,  and  that  a  com- 
pany 
(a)  Q.  B.,  1859.  (6)  35  Beav.513. 
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1868. 


pany  will  be  answerable  for  the  misrepresentations  made 
in  a  report  of  the  directors.  They  also  cited  Bumes  v. 
Pennell(a) ;  In  re  The  Royal  British  Bank,  Ex  parte 
Brockwell(b)'/  The  National  Exchange  Company  of 
Glasgow  v.  Drew  (c) ;  Scott  v.  Dixon  (rf). 

Mr.  R,  Palmer  and   Mr.  Giffard,  for  the  Official 
Liquidators,  were  not  called  on. 


The  Master  of  the  Rolls. 

I  think  the  resistance  of  Mr.  Duranty  is  founded 
upon  a  complete  misapprehension  of  the  nature  of  these 
cases.  It  is,  therefore,  very  important  that  it  should 
be  clearly  understood,  and  I  will  endeavour  to  explain 
the  grounds  upon  which  I  proceed  in  these  cases. 

The  rules  as  to  shareholders  and  contributories  are 
not  new,  nor  have  they  been  introduced  since  the 
Winding-up  Acts;  they  are  merely  the  application  of 
the  existing  rules  of  equity,  which  have  long  prevailed 
where  persons  have  been  induced  to  enter  into  con- 
tracts by  misrepresentations. 

It  is  important  to  keep  in  mind  the  distinction  be« 
tween  the  parties  to  the  contract  and  third  persons; 
between  the  case  where  the  false  representations  are 
made  by  one  of  the  parties  to  the  contract  and  where 
they  are  made  by  third  persons.  If  a  party  to  a  con- 
tract make  a  false  representation  to  another,  and  thereby 
induces  him  to  enter  into  the  contract.  Courts  of  Equity 
will  set  it  aside  and  declare  it  absolutely  void,  and 
remit  the  parties  to  it  exactly  the  same  situation  in 
which  they  were  before  the  contract.     But  if  a  third 

person, 


(a)  2  H,  of  L.Ca,  497, 

(b)  26  L.  J.,  CA.,  855. 


(c)  2  Maai,  103. 
(c^)  Q.  B.  1859. 
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pereoDy  by  representing  to  A .  that  it  will  be  highly  for 
his  benefit,  and  by  false  representations  induces  him  to 
enter  into  a  contract  with  S,,  but  JB.  makes  no  false 
representation,  and  is  neither  parly  or  privy  to  any  such, 
then  the  contract  is  valid,  and  stands  good  in  this 
Court.  But  the  person  who,  by  false  representations, 
induced  the  other  to  enter  into  that  contract  is  liable, 
in  an  action,  to  make  good  to  the  person  he  has  misled 
the  damage  he  has  sustained  by  acting  on  the  mis- 
representation made  to  him.  Now  that  really  is  the 
key  to  the  whole  of  these  cases;  and  I  have,  upon 
various  occasions,  endeavoured  to  explain  this  as  clearly 
as  I  could. 


1858. 


Many  cases  have  occurred  in  this  Court,  in  which  a 
person  has  been  induced  to  become  an  original  share- 
holder in  a  joint-stock  company,  upon  the  false  re- 
presentations made  by  another  shareholder  in  the 
company,  who  told  him  that  it  was  an  excellent  and 
thriving  concern,  that  it  would  be  a  most  advisable 
speculation,  and  by  a  series  of  false  representations 
has  induced  him  to  take  shares.  When  it  afterwards 
turned  out  that  it  was  a  very  bad  speculation,  then 
shareholders  have  sought  to  be  relieved  from  being 
made  contributories,  upon  the  ground. that  they  had 
taken  the  shares,  trusting  to  the  false  representations 
of  a  third  person.  This  Court  has  always  held  such 
persons  to  be  shareholders  and  contributories,  and  has 
said,  *^  You  did  not  take  the  shares  from  the  person 
who  made  these  representations  to  you,  but  directly 
from  the  directors  of  the  company,  who  made  no  false 
representations  to  you  and  was  privy  to  none ;  you  are 
a  shareholder,  and  consequently  a  contributory  in  the 
company,  and  your  only  remedy  is  by  an  action  at  law 
against  the  person  who  induced  you  by  false  represen- 
tations to  take  these  shares.'' 

In 
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In  BMs  Gi«6(a)y  a  company  in  insolvent  cincum- 
stances  had  published  and  circulated  a  great  number  of 
false  representations,  promising  very  great  advantages 
to  persons  becoming  shareholders.  Mr.  BeU^  on  the 
faith  of  these  representations,  took  shares  from  the 
company,  which  stopped  immediately  afterwards,  and 
a  winding-up  order  was  made.  It  was  there  argued, 
that  the  case  came  under  the  rule  I  have  just  referred 
to  as  to  false  representations,  and  that  Btll  was  a  con- 
tributory. I  held  the  contrary.  I  said,  here  the  com- 
pany itself,  by  its  directors,  has  entered  into  a  contract 
with  BeUf  and  therefore  the  old  rule  of  equity  prevails, 
viz.,  that  when  one  party  to  a  contract,  by  false  re- 
presentations, induces  others  to  enter  into  it,  that  con- 
tract 18  void,  and  the  party  making  the  misrepresen- 
tations can  derive  no  beueBt  from  it 


So  also  in  Ayre^s  Can  (i),  where  a  person  was  in- 
duced, by  a  printed  report  of  the  directors,  to  subscribe 
for  and  take  shares  from  the  directors,  I  held  that  it  was 
a  contract  entered  into  by  the  directors  for  the  com- 
pany, and  that  tlie  false  representations  avoided  it. 

But  here  the  contract  was  entered  into  with  a  third 
person,  who  I  assume  to  have  been  a  hand  Jide  share- 
holder, and  it  was  a  contract  between  Mr.  Duranty 
and  the  holder  of  certain  shares.  If  the  vendor  had 
made  any  false  representation  to  Mr.  Duranty^  or  if  he 
bad  been  cognizant  of  any  false  representations  made 
to  him  on  the  strength  of  which  Mr.  Duranty  bought 
the  shares,  and  the  vendor  bad  fostered  and  encouraged 
those  false  representations,  then  Mr.  Duranty^  as  against 
bim,  would  have  been  at  liberty  to  set  aside  this  con- 
tract, and  to  call  on  him  to  take  back  the  shares  which, 

from 
{a)  22  fieov.  35.  {k)  25  Bea9.  515. 
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from  a  false  representation,  he  had  induced  him  to  buy. 
But  the  shares  would  still  have  remained  shares  in  the 
company,  and  having  been  bond  fide  shares  originally, 
they  could  not  be  made  bad  by  the  owner  of  them 
dealing  fraudulently  with  them ;  in  the  case  supposed' 
they  would  have  been  restored  to  the  vendor,  who,  by 
false  representations,  attempted  to  sell  them,  and,  on 
the  winding  up  of  the  company,  the  person  who  had 
attempted  to  sell  them  would  have  been  liable  in  respect 
of  them  as  a  contributory. 


1868. 


Observe  what  would  be  the  consequence  of  an  oppo- 
site doctrine;  the  shareholders,  in  general,  have  sub- 
scribed upon  the  strength  of  a  great  number  of  shares 
having  been  taken  by  solvent  and  responsible  persons, 
but  if  it  were  held  that  Mr.  Durante  is  not  a  contri- 
butory or  shareholder,  the  effect  will  simply  be  to 
destroy  or  cancel  his  shares,  for  they  could  not  be 
forced  back  on  the  vendor,  because,  on  his  part,  the 
transaction  was  bond  fide,  and  thus  the  burthen  of  the 
liabilities  of  the  company  would  be  increased  and  thrown 
on  the  other  shareholders,  who  might  have  trusted  to 
these  very  shares,  amongst  others,  having  been  taken 
by  bond  fide  shareholders. 

I  now  come  to  consider  what  is  the  consequence  of 
the  false  representations  made  by  the  company.  The 
directors  have  made  false  representations,  which  have 
induced  Mr,  Duranty  to  buy  these  shares.  I  accede  to 
the  argument,  that  the  report  of  the  directors  is  the 
report  of  the  company.  But  the  observation  which 
I  formerly  made,  that  the  agent  of  a  company  is  not 
its  agent  for  the  purpose  of  committing  a  fraud,  also 
applies,  for  this  purpose — that  the  misrepresentations  of 
the  directors  do  not  render  the  company  liable  in  an 
action  of  deceit  for  making  those  false  representations. 

vofi.  XXVI.  T  This 
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Durantt's 
Case. 

In  re 

The 

Liverpool 

Borough 

Bank. 


This  is  an  action  of  tort,  and  involves  a  moral  culpa- 
bility. The  directors  are  agents  of  the  company  simply 
for  the  purpose  of  contract,  and  in  all  matters  relating 
to  contracts  their  acts  bind  the  company ;  and  if  they 
make  a  false  representation  to  A.^  and  thereby  induce 
him  to  enter  into  a  contract  with  the  company,  the  con- 
tract will  be  void,  and  the  company  will  be  bound  by 
their  representations;  but  not  so  with  respect  to  con- 
tracts entered  into  between  other  persons,  although 
founded  on  their  representations,  that  if  any  thing  rests 
in  action  against  the  company.  The  directors  are  not 
the  agents  of  the  company  to  commit  a  fraud.  The 
distinction  between  the  two  cases  is  obvious,  the  moment 
that,  by  issuing  a  report,  which  is  the  report  of  the 
company,  the  directors  induce  persons  to  enter  into  a 
contract  with  them,  that  contract  may  be  set  aside. 
But  if  they,  by  that  report  or  otherwise,  induce  other 
persons  to  enter  into  contracts  with  third  persons,  that 
contract  is  not  rendered  void,  and  the  company  does  not 
thereby  become  liable  to  an  action  for  deceit,  although 
the  directors  themselves,  severally  and  individually,  who 
made  that  misrepresentation,  do  become  liable  to  an 
action  for  deceit  in  consequence  of  the  report  which 
they  have  so  issued.  That  really  is  the  distinction 
which  prevails  in  these  cases,  and  which  is  important 
to  be  borne  in  mind. 


The  case  of  Scott  v.  Dixon  («)  really  proves  this  as 
plainly  and  distinctly  as  possible.  It  was  an  action 
brought,  not  against  the  company,  but  against  direc- 
tors, for  issuing  a  false  report,  by  reason  of  which  the 
Plaintiff  had  been  induced  to  become  a  shareholder. 
He  bought  the  shares  bond  fide  from  another  shareholder, 
and  in  consequence  he  became  subject  to  all  the  lia- 
bilities which  attached  to  a  shareholder,  and  accordingly, 


m 


(a)  Q.  B.,  1859. 
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in  the  estimate  of  his  damages,  he  claimed  the  amount  1858. 
of  calls  paid  by  him  in  his  character  of  shareholder  and 
contributory,  because,  having  become  a  shareholder 
from  another  person  by  a  bond  fide  contract^  he  was,  by 
reason  of  that  contract,  obliged  to  pay  the  calls.  But 
Mr.  Duranty's  position  is  this : — he  has  been  induced, 
by  false  representations,  to  become  a  shareholder  in  the 
company^  and  he  remains  a  shareholder.  The  shares 
are  perfectly  good  shares  and  are  not  annihilated  by 
the  fact  that  he  bought  them  from  a  bond  fide  share- 
holder through  false  representations.  He  must  there- 
fore bear  the  consequences  of  being  a  shareholder,  and 
must  pay  the  calls.  But  assuming,  which  I  do,  Scoti 
Y.  Dizon  to  remain  law,  be  has  his  action  of  deceit,  or 
for  damages,  against  the  person  who  made  those  repre- 
sentations, upon  the  faith  of  which,  and  relying  upon 
and  believing  them  to  be  true,  he  entered  into  the  con- 
tract which  has  made  him  a  shareholder  and  contri- 
butory, and  liable  to  pay  the  calls. 

I  do  not  think  it  necessary  to  proceed  further  upon 
the  subject,  but  observe  what  the  consequence  would 
be  if  every  person  who  had  bought  shares  since  the 
false  representations  were  made,  that  is,  since  the  report 
was  published,  were  held  not  to  be  shareholders  of  the 
company,  and  the  vendors  could  not  he  recalled  to  their 
position  as  shareholders.  If  such  sales  had  taken  place 
to  any  very  considerable  extent,  the  few  remaining 
shareholders  and  probably  the  creditors  pf  the  com- 
pany would  be  utterly  ruined. 

I  am  of  opinion  that  Mr.  Duranty  must  remain  on 
the  list  of  contributories. 


Note. — A  similar  decision  was  made  by  Lord  Ordinary  Kinlock, 
in  Itt^Uf  V.  The  Liquidators  of  the  Western  Bank,  L,  2\  (1859). 
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Dec.  6. 

Directors  of 
a  company 
were  pro- 
hibited giving 
bills  of  ex- 
change; but 
they  had 
powers  to  bor- 
row on  mort- 
gage.    They 
however  gave 
bills  to  secure 
an  existing 
debt,  and  a 
mortgage  was, 
at  the  same 
time,  executed, 
under  the  seal 
of  the  com- 
pany, which 
was  made 
subject  to  re- 
demption on 
payment  of 
the  bills: — 
Held,  first, 
that  the  mort- 
gage was 
given  to  secure 
the  debt,  and 
not  the  pay- 
ment of  the 
bills,  and  there- 
fore was  not 
invalid  on  that 
account;  and, 
secondly,  that 
upon  a  bill  of 
foreclosure  by 
the  mortgagee, 
the  deed  of  the 
company  must 
be  treated  as 
valid,  until  set 
aside  by  an 
independent 
proceeding. 


SCOTT  V.  COLBURN. 

rpHIS  bill  was  filed    by  the  builders  of  the  Royal 
Surrey  Music    Hall,  to  establish   their  claim  as 
first  mortgagees  for  5,000/.  on  the  property. 

The  Defendants,  the  Royal  Surrey  Gardens  Com- 
pany (limited),  was  a  company  formed,  and  provisionally 
registered,  with  limited  liability,  under  the  Limited 
Liability  Act,  1855,  in  the  moniYi  oi  December^  1855, 
under  the  title  of  the  "  Royal  Surrey  Gardens 
Company,  limited.^*  The  company  was  completely 
registered  under  the  Act  on  the  12th  of  April,  1856, 
and  on  the  4th  of  September,  1856,  it  was  duly  re- 
gistered under  the  Joint  Stock  Companies  Act,  1856. 

By  an  indenture  dated  the  2l8t  of  October,  1856, 
certain  leasehold  premises,  known  as  the  Royal  Surrey 
Zoological  Gardens,  were  conveyed  and  vested  in  the 
company. 

The  deed  of  settlement  of  the  19th  of  March,  1856, 
empowered  the  directors  to  build  any  hall  or  buildings 
as  they  should  think  proper,  and  for  that  purpose,  *'  to 
enter  into  such  contracts  or  arrangements  with  archi- 
tects, builders,  &c."  as  they  might  think  proper. 

The  90th  clause  provided  as  follows : — That  the  di- 
rectors shall  not  issue  or  accept  any  promissory  notes 
or  bills  of  exchange  for  or  on  behalf  of  the  company. 

The  91st  clause  authorized  the  directors  to  borrow 

20,000/. 
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20,000/.  for  the  purposes  of  the  company,  and  "  tp 
raise  all  and  singular  such  sum  and  sums  of  money, 
on  the  security  of  the  company,  or  the  property  of  the 
company,  or  any  portion  thereof,  on  such  terms  and  in 
such  manner  as  the  directors  might  think  proper,  and 
for  that  purpose,  to  make  and  execute  any  mortgage 
or  other  pledge  under  the  common  seal  of  the  com- 
pany," and  with  such  power  of  sale  and  special  pro- 
visoes as  the  directors  should  deem  reasonable,  or  by 
bond  under  the  common  seal  of  the  company;  and 
the  person  or  persons  advancing  the  moneys  were  not 
bound  to  inquire  into  the  occasion  of  such  loan,  or 
into  the  validity  of  the  resolution,  if  any,  of  the  boards 
of  directors,  or  of  the  general  meeting  authorizing  the 
same.  And,  except  as  aforesaid,  it  should  not  be  lawful 
for  the  company,  or  for  the  directors  on  bebalf  of  the 
company,  otherwise  than  in  the  ordinary  course  of  busi- 
ness, and  for  the  current  expenditure  of  the  company, 
to  contract  any  debt  or  debts  whatsoever. 


277 


1858. 


The  92nd  clause  was  as  follows  :  — "  That,  for 
the  further  security  of  the  directors  of  the  company,  all 
deeds  under  the  common  seal  of  the  company  shall  be 
binding  on  the  company  in  any  Court  of  law  or  of 
equity,  and  the  company  shall  not  be  at  liberty  to 
dispute  any  statement  therein  contained,  or  to  allege, 
in  bar  thereof,  any  irregularity  in  the  manner  in  which 
the  same  was  obtained.'' 

On  the  27th  o{  February,  1856,  the  Plaintiffs  Messrs. 
Scott  and  Cornwall  entered  into  a  contract  with  the 
committee,  for  building  the  Music  Hall  for  17,000/., 
of  which  the  payment  of  6,000Z.  was  to  be  postponed. 
The  contract  was  ratified  by  the  directors,  and  after- 
wards by  the  company  under  their  seal,  on  the  24th 
oi  April,  1856. 

The 
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The    PlaintifTs    completed    the    contract,    and    the 
balance  of  6,000/.   Was  secured   by  thirteen   bills  of 
exchange,  accepted  on  behalf  of  the  company,  and  by 
CoLBURM.     n  mortgage  of  the  gardens  and  property. 

The  mortgage  was  dated  the  6tb  of  November,  1856, 
and  was  made  between  the  company  of  the  one  part, 
and  the  Plaintiffs  of  the  other  part.  It  recited,  that 
there  was  due  from*  the  company  to  the  Plaintifis 
ScoU  and  Cornwall,  '^in  respect  of  such  buildings, 
works  and  materials,  under  certain  contracts  entered 
into  between  the  parties  thereto,  a  sum  exceeding 
5,000/.,  and  that  Scott  and  Cornwall  had  consented 
and  agreed  to  accept  payment  of  the  said  sum  of 
5,000/.,  by  certain  bills  of  exchange  which  bad  been 
accepted  on  behalf  of  the  company  and  delivered  to 
Scott  and  Cornwall'*  It  then  proceeded  thus : — "  Now 
it  is  hereby  witnessed,  that  for  further  securing  the 
payment  of  the  said  principal  and  interest  moneys,  at 
the  maturity  of  the  said  several  bills  of  exchange  given 
for  the  same  as  aforesaid,  the  company  hereby  grant, 
assign  and  demise  to  Scott  and  Cornwall,  and  their 
executors,  administrators  and  assigns, all  &c.  {^describing 
the  property],  for  all  the  term  or  terms  of  the  company 
therein,  together  with  the  rights  of  renewal  of  the 
company,  subject,  neveitbeless,  to  redemption  by  the 
company  on  payment  of  the  above-mentioned  thirteen 
bills  of  exchange,  when  and  as  the  same  shall  become 
due.''  The  deed  also  contained  a  declaration  that 
the  security  so  given  should  not  deprive  Scott  and 
Cornwall  of  any  remedies  which  they  might  otherwise 
have  had  for  the  recovery  of  the  sum  of  5,000/.  and 
interest. 

On  the  7th  of  December,  1866,  the  company  exe- 
cuted a  second  mortgage  for  5,000/.  to  the  Defendant 
Colburn. 

On 
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On  the  19th  of  February y  1868,  the  company  was 
ordered  to  be  wound  up. 

This  suit  was  instituted  by  Scoti  and  Cornwall,  the 
first  mortgagees,  against  Colburn,  the  second  mort- 
gagee, the  company,  the  official  liquidator  and  the 
representatives  of  Coppock  (the  chairman),  praying  a 
declaration  of  the  Plaintiffs'  rights  and  a  foreclosure. 

Mr.  JR.  Palmer  and  Mr.  Hemming^  for  the  Plaintiffs. 

Mr.  Pollett  and  Mr.  Brisiowe,  for  Colburn. 

Mr.  C.  C.  Barber  and  Mr.  Leafy  for  the  company 
and  oflScial  liquidator. 

Mr.  Selwyn  and  Mr.  J.  H.  Palmer,  for  the  represen- 
tatives bf  Coppock. 

For  the  defence  it  was  argued,  first,  that  the  Plain- 
tiffs' mortgage  was  given  to  secure  bills  of  exchange, 
which  the  directors  were,  by  the  deed  of  settlement, 
expressly  forbidden  to  accept  on  behalf  of  the  company, 
and  that  the  mortgage,  being  given  in  order  to  effect  an 
illegal  purpose,  was  void. 

Secondly,  that  there  was  no  powers  to  give  a  mort- 
gage fbr  an  antecedent  debt,  but  only  for  a  loan  of 
money. 

The  Master  of  the  Rolls. 

There  are  two  objections  taken  to  the  validity  of  the 
Plaintiffs'  mortgage  deed  of  the  6th  of  November,  1856. 
The  first  is,  that  it  is  a  mortgage  made  for  the  purpose 

of 
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of  Becuring  payment  of  certain  bills  of  exchange,  and  by 
the  deed  creating  the  company  the  directors  are  pro- 
hibited accepting  bills  of  exchange  for  the  company; 
CoLBURN.  and  therefore  (it  is  argued)  the  deed  was  made  for  the 
purpose  of  effecting  a  void  purpose.  But  I  am  of  opi- 
nion, that  the  object  of  the  deed  is  not  to  secure  pay- 
ment of  the  bills  of  exchange,  but  to  secure  the  payment 
of  the  5,000Z.  and  interest  due  to  the  Plaintiffs. 

It  is  true,  that  the  assignment  is  made  subject  to  a 
proviso  for  redemption,  "on  payment  of  the  above- 
mentioned  thirteen  bills  of  exchange,  when  and  as  the 
same  shall  become  due/'  The  reason  for  that  was, 
that  the  deed  previously  recited,  that  the  Plaintiffs 
had  agreed  to  accept  payment  of  the  5,000/.  by  bills  of 
exchange.  Assume  the  agreement  to  have  been  illegal, 
still  if  the  bills  had  been  paid  cadet  questio;  for  it 
would  then  have  become  immaterial,  whether  payment 
of  them  could  or  could  not  have  been  enforced. 

But  if  the  bills  remained  unpaid,  the  only  question 
would  be,  whether  there  would  not  be  a  right  of  redemp- 
tion on  payment  of  the  6,000/.  under  the  deed,  instead 
of  under  the  bills?  I  should  have  little  doubt  that 
there  would  be. 

This  is  matter  of  strict  riglit,  and  I  am  bound  to  treat 
it  in  the  strictest  manner,  but  there  can  be  no  doubt 
that  the  money  was  expended  on  the  very  object 
for  which  this  company  was  formed,  viz.,  to  erect  this 
building  for  the  purpose  of  profit;  therefore,  a  perfectly 
good  consideration  was  given  for  the  mortgage,  namely, 
work  and  materials.  All  this  being  established,  and  a 
mere  technical  objection  being  raised  to  the  validity  of 
the  mortgage,  I  must  see  if  it  applies. 

I  think 
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I  think  it  does  not,  and  that  this  is  not  a  mortgage  to 
secure  bills  oF  exchange,  but  to  secure  the  payment  of 
the  principal  and  interest  actually  due  to  the  Plaintiffs, 
but  for  the  payment  of  which,  it  is  recited,  that  bills  had 
also  been  given. 

The  second  objection  is  of  a  different  description.  It 
is,  that  no  mortgage  at  all  could  be  given  for  this  debt, 
and  I  am  disposed  to  agree  virith  that  argument  (a). 
But  whether  this  was  or  was  not  a  valid  equitable 
charge  on  the  property,  or  whether  the  company  are 
not  to  be  estopped  by  the  recitals  in  their  deed,  it  is  not 
necessary  to  consider,  because  I  am  of  opinion  that  the 
legal  estate  passed  by  the  deed.  It  is  not  the  deed  of 
the  directors  but  a  conveyance  to  the  Plaintiffs  by  the 
company,  in  whom  the  estate  was  vested,  to  secure  a 
debt  due.  The  seal  of  the  company  is  affixed  to  the 
deed,  then  on  what  principle  can  it  be  stated  that  this 
deed  did  not  pass  the  estate  ?  Assume  it  to  be  fraudu- 
lent, still  a  bill  must  Be  filed  to  set  it  aside,  and,  there- 
fore, in  this  suit  I  am  bound  to  assume  its  validity.  It 
passed  the  legal  estate,  and  the  burthen  of  proof  lies  on 
the  Defendants  to  shew  that  the  Plaintiffs  are  not  en- 
titled to  hold  it  for  the  purpose  of  payment  of  their 
debt 

I  proceed  on  the  ground  that  I  am  bound  to  consider 
it  valid.  It  is  for  the  interest  of  Colbum  that  I  should 
hold  so,  for  every  argument  in  favor  of  making  the 
Plaintiffs'  mortgage  void  would  be  applicable  to  Col- 
bum's  mortgage.  I  will  not  make  any  declaration,  but 
I  will  direct  an  account  of  what  is  due  on  the  Plaintiffs' 
mortgage,  and  inquire  what  other  mortgages  there  are 
on  the  property,  and  what  are  their  priorities. 

(a)  See  Emal  ▼.  NicholU,  6  H.  ofL.  Cat.  401. 


Digitized  by  VjOOQIC 


CASES  IN  CHANCfiEY. 


BIDDLE  V.  JACKSON. 

Nov.  13,  22. 

A  ward  of  A    SUM  of  money  was  standing  to  the  credit  of  this 

terSlyTiS?  cause,  belonging  to  a  ward  of  Court.    She  at- 

attaining  tained  twenty-one  on  the  10th  of  August,  1868,  and 

The  Court  de-  married  Mr.  Jackson  on  the  24th  of  the  same  month. 

dined  ordering  ^  petition  was  presented  by  Mr.  and  Mrs.  Jackson  for 

her  fortune  to         ^^  "^  -^ 

be  paid  out  of  payment  out  of  Court  of  the  fund,  on  her  separate  ex- 

^nJ^nt^bir'    amination  and  consent. 

directed  it  to 

be  settled.  jyjj.^  Dean,  in  support  of  the  petition. 

The  MAStER  o/'^Ac  Rolls  declined  making  any  other 
ord^r  than  a  referehce  to  chambers  to  approve  of  a  set- 
tlement. 

Nov.  22.  Mr.  Dean  applied  to  hate  the  case  re-heard,  as,  upon 

the  aothorities^  no  contempt  had  beeti  committed  by  a 
marriage  after  the  lady  had  attained  twenty-one,  and  if 
80,  he  argued  that  she  was  entitled  to  direct  how  her 
own  fund  was  to  be  disposed  of. 

The  Master  of  the  Rolls  said,  it  would  be  useless 
to  re-hear  the  petition,  for,  in  his  opinion,  a  party  who 
postponed  his  marriage  with  a  ward  of  Cdurt,  for  the 
express  purpose  of  avoiding  its  jurisdiction,  was  guilty 
of  a  contempt 

NoTE.<— The  case  was  heard  upon  appeal  by  the  Lords  Justices  oa 
the  2Srd  November,  4M  December^  and  lllA  and  24th  of  Jammry^ 
1 859,  who  refused  to  do  more  than  order  payment  of  the  income  to 
Mr.  Jack$an  daring  their  joint  lives  or  until  fUrther  order,  without 
prejudice  to  any  question,  with  liberty  to  apply. 

See  Long  v.  Longf  2  Sim.  Sf  St.  119;  Amten  v.  Halsey,  ibid,  note; 
Ballv,  Couttt,  1  ret.*  B.  292;  Money  v.  Money,  3  Drtu>.  256; 
Anne  Walker's  Gate,  1  LL  ^  Goo.  323 ;  Martin  v.  Foster,  7  De  G., 
M.  4  G.  98 ;  Hobson  v.  Ferraby,  2  Coll.  412 ;  I^ds  v.  Barnardiston, 
4  Sim,  558;  Hadgens  v.  Hodgens,  4  CI.  ^  Fin.  823 ;  Cook  v.  Fryer, 
1  Hare,  498. 
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JOLLY  V.  ARBUTHNOT.  November  16. 

becember  6. 

COLONEL  WAUOH  on  the  12th  of  October,  1855,  A  Defendant 
_    ,  .      _        ,  _  ,       -Tki    .     .  /Y»  ^^^  disclaims 

mortgaged  his  Branksea  Estate  to  the  Plaintiff  in  a  suit  can- 

Jollv.  "^^ '"  \^*'. 

^  suit,  maintain 

a  claim  against 
As  a  further  security,  and  by  an  indenture  dated  the  ant  iTrespect 
12th  of  October,  1855,  Colonel  Waugh  and  the  Plaintiff  of  the  right 
appointed  Aplin  receiver  of  the   rents,   and   Colonel 
Waugh  attorned  tenant  to  Aplin,  at  a  rent  of  3,600Z., 
which  was  to  be  applied  in  payment  of  the  mortgage. 

Afterwards,  on  the  14th  of  March,  1857,  Colonel 
Wavgh  executed  a  bill  of  sale  of  the  goods  and  chattels 
on  the  estate  to  The  London  and  Eastern  Banking 
Company. 

On  the  16th  of  April,  1867,  Colonel  Wavgh  was 
declared  bankrupt,  and  on  the  28th  of  April,  Aplin, 
tinder  the  deed  of  1855,  distrained  the  chattels  upoii 
the  estate  for  3,500/.,  and  he  realized  the  amount.  Iii 
this  suit,  that  sum  was  claimed  by  the  Plaintiff  on  the 
one  hand,  and  by  the  assignees  of  Colonel  Waugh  on 
the  other. 

The  London  and  Eastern  Banking  Company,  who  were 
made  Defendants  to  the  bill,  disclaimed  all  interest. 

At  the  hearing,  the  Master  of  the  Rolls  decided  that 
the  Plaintiff  had  no  right  to  the  3,600/.,  and  that  it 
ought  to  be  paid  to  the  assignees. 

Mr.  Follett,  for  the  London  and  Eastern  Bank,  then 
argued,  that  their  title  under  the  bill  of  sale  was  clearly 

paramount 
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Jolly 


1868.  paramount  to  that  of  the  assignees  of  the  bankrupt 
That  the  disclaimer  of  a  Defendant  had  reference  only 
to  the  rights  of  the  Plaintiff;  with  whom  he  was  in 
Arbuthmot.  contest,  and  did  not  aifect  his  rights  against  co-Defend- 
ants, with  whom  there  was  no  issue  pending,  and  whose 
rights  inter  se  could  not  be  determined  in  the  suit.  He 
asked  an  inquiry,  which  would  raise  the  issue  of  priority 
between  the  Defendants. 

The  Master  of  the  Rolls. 

I  cannot  accede  to  your  request.  The  Court  requires 
a  Defendant,  if  he  makes  a  case  against  a  co-Defendant, 
to  state  that  case ;  and  then,  though  the  Court  does  not 
decide  the  question  between  them  at  the  hearing,  it 
puts  it  in  a  course  of  litigation,  in  a  similar  manner  to 
what  is  done  when  a  bill  of  interpleader  is  filed.  But 
when  a  bill  is  filed  against  two  or  more  Defendants, 
and  one  disclaims  all  right  and  title  to  the  subject  in 
litigation,  then,  at  the  hearing,  the  bill  is  simply  dis- 
missed as  against  the  disclaiming  Defendant,  and  the 
Court  only  determines  the  rights  and  interest  of  the 
remaining  parties. 

Whether  the  disclaimer  will  affect  any  proceeding 
which  may  be  taken  hereafter,  or  whether  a  disclaiming 
Defendant  is  to  be  treated  as  if  he  had  not  been  made 
party  to  the  bill,  is  a  question  on  which  I  shall  not 
express  an  opinion. 

On  the  present  state  of  this  record,  however,  I  shall 
make  a  decree,  declaring  that  the  assignees  of  Colonel 
Waugh  are  entitled  to  the  3,600/. 


Note.-— On  appeal  (26/A  May,  1859),  Lord  Chelmtford,  L.  C, 
held,  that  the  Plaintiff  was  entitled  to  £2,700  (the  rent  due  at  the 
time  of  the  distress) ;  hut  he  aflSrmed  the  above  decision  as  to  the 
disclaimer. 
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1868. 


MAYNARD  v.  WRIGHT. 

Dec.  9,  20. 

rilHE  testator  bequeathed  his  personal  estate  to  his  The  word 

executors,  in  trust  for  his  wife  for  her  life,  and  after  gtrfcted  to 

her  decease  upon  trust  to  pay  and  divide  it  as  follows: —  "children"  by 

,  1  J        1  I       force  of  the 

''  Between  and  among  my  sons  and  daughters,  namely,  co-relative 

Henry  Maynard^  George  Maynard,  Robert  Maynard,  f,'^'*^^*^?? 

Emma  Mary  Ann  Wright,  Eliza  Maynard  and  Clara      The  word 

Maynardy  or  such  of  them  as  shall  be  then  living,  and  gtraed'^or"' 

the  issue  of  such  of  them  as  shall  be  then  dead  leaving  '°  oi^^r  to 
-       ^  ,   .  ,         ...  ,    .  ,        1    •      1       8*^*  effect  to 

lawful  issue  then  livmg  (such  issue  to  take  their  de-  the  obvious 

ceased  parent's  share)."  •»*»^"f^  ..^^ 

grandchildren 
and  their  issue 
''  Provided  also  and  I  direct,  that  if  any  of  my  said  as  shall  stand, 

children  shall  die  before  they  shall  become  entitled  to  j^erhlTqud 

their  respective  shares,  without  leaving  issue  of  his  or  degree  of  con- 

her  body  who  shall  live  to  acquire  a  vested  interest  in  He^'nof Void 

his  or  her  share  of  the  said  trust  premises,  then  the  ^^\  uncer- 

share  of  him  or  her  so  dying,  as  well  original  as  accru-  sentence  being 

ing,  shall  go  and  accrue  to  the  survivors  and  survivor  of  "Tf^  in  the 
®'  ®  ^  alternative. 

my  said  children  and  their  issue  (taking  as  aforesaid)  in      A  testator 

^^„«i  «u«,.^o '»  devised  a  free- 

equal  shares.  j^^j^  i„  ^,^3^^ 

He  to  accumulate 
the  rents  for 
periods  of  not 
less  than  ten  years  successively  at  a  time,  at  the  expiration  of  which,  the  accumulations 
to  be  paid  to  the  testator^s  "  sons  and  daughters,  or  such  of  them  as  should  be  living 
at  the  respective  periods  of  division,  and  the  issue  of  such  of  them  as  shall  have  died 
leaving  lawful  issue,  such  issue  takine  their  deceased  parent's  share,  to  be  vested 
interests  in  the  same  respectively  at  the  age  of  twenty-one  years,  and  so  on  from 
time  to  time  until  the  expiration  of  twenty- one  years  after  the  decease  of  the  survivor 
of  her  children.     And  from  and  after  the  expiration  of  the  term  of  twenty-one  years, 
be  devised  the  same  premises  unto  such  of  his  grandchildren  and  their  issue  as  should 
then  stand,  in  respect  to  him,  in  equal  degree  of  consanguinity,  and  their  heirs,  as  tenants 
in  common.     Hf/rf,  that  **  issue"  was  to  be  read  "  children,"  and  the  word  *•  and"  to 
be  read  "  or,"  and  that  the  devise  was  neither  void  for  remoteness  nor  uncertainty. 
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1868.  He  devised  a  freehold  messuage  and  premises,  called 


Matnard 


Maynard's  Cottage^  to  trustees  for  his  wife  for  her  life, 
V.  "  and  after  her  decease  ''to  let  and  demise  the  same, 
Wright,  either  from  year  to  year  or  on  lease,  for  any  term  not 
exceeding  five  years,  as  they  or  he  may  deem  most 
advantageous  to  my  children,  and  from  time  to  time  to 
collect  and  receive  the  rents  and  profits  thereof,  and 
invest  the  same  in  one  or  more  savings'  bank  or  banks, 
at  interest,  to  accumulate  for  periods  of  not  less  than 
ten  years  successively  at  a  time,  computing  from  the  de- 
cease of  my  said  wife,  at  the  expiration  of  which  periods, 
respectively,  the  same  rents  and  profits  and  the  accu- 
mulations thereof  to  be  equally  paid  and  divided  to  and 
among  my  said  sons  and  daughters  or  such  of  them  as 
shall  be  living  at  the  time  of  the  said  respective  periods 
of  division,  and  the  issue  of  such  of  then)  as  shall  have 
died  leaving  lawful  issue,  such  issue  taking  their  de- 
ceased parentis  share,  to  be  vested  interests  in  the 
same  respectively  at  the  age  of  twenty-one  years,  and 
so  on,  irom  time  to  time,  until  the  expiration  of  twenty- 
one  years  after  the  decease  of  the  survivor  of  my  said 
children.  And  from  and  after  the  expiration  of  the  said 
term  of  twenty-one  years,  I  give  and  devise  the  same 
premises  unto  such  of  my  grandchildren  and  their  issue 
as  shall  then  stand  in  respect  to  me  in  equal  degree  of 
consanguinity y  to  hold  to  them,  their  heirs  and  assigns 
for  ever,  as  tenants  in  common  and  not  as  joint  tenants, 
it  being  my  wish  and  desire  that  the  premises  shall 
continue  in  my  posterity  as  long  as  the  rules  of  law 
will  adroit." 

The  testator  died  in  1841,  and  his  widow  in  1847. 

The  Plaintiff,  Henry  Maynard^  as  heir  at  law  of  the 
testator,  claimed  to  be  entitled  to  the  freehold  house 
and  premises,  as  from  the  period  of  the  death  of  Char- 
lotte 
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loUe  Maynardf  the  widow  of  the  testator,  by  reason  of 

the  devise  and  the  trusts  declared  thereof  subsequent: 

to  the  death  of  the  said  Charlotte   Maynard  being,       '"'v, 

as  he  alleged,  void  from  remoteness.  Wright 

Mr.  R.  Palmer  and  Mr.  Langwortky,  for  the  Plaintiff, 
argued,  first,  that  the  "  issue,"  however  remote,  were  part 
of  the  class  to  take,  JRoss  v.  Ross  (a),  and  that  there- 
fore the  devise  was  too  remote.  They  referred  to  Ro- 
binson V.  Sykes  {b) ;  Tregonwell  v.  Sydenham  (c). 

Secondly.  That  the  gift  was  void,  in  consequence  of 
the  uncertainty  of  the  objects  to  take,  for  "  grand- 
children and  their  issue"  could  never  stand  **  in  equal 
degree  of  consanguinity,"  in  respect  to  the  testator. 

Mr.  Lloyd  and  Mr.  Humphrey  for  the  testator's 
daughter  Emma,  Issue  must  be  construed  children; 
Sibley  v.  Perry  (rf) ;  Pruen  v.  Osborne  (c).  The  word 
parent  restricts  the  meaning  of  the  word  issue  to  the 
children  of  that  parent ;  Ross  v.  Ross  (a). 

[The  Master  of  the  Rolls  referred  to  Greenwood  v. 
Roberts  (f ) ;  Gooch  v.  Gooch  {g).'] 

Secondly.  In  the  sentence  ^'  my  grandchildren  and 
their  issue"  the  word  "  and "  must  be  read  "  or,"  and 
then  the  expression  must  mean  that  a  class  taking 
concurrently  must  stand  in  equal  degree  of  consan- 
guinity to  the  testator. 

Mr.  W.  H.  Terrell  for  the  son  George :  The  TheU 

lusson 

(a)  20  Beav,  645.  (e)  II  Sim.  132. 

(6)  23  Beav,  40.  (/*)  15  Beav,  92. 

(c)  3  Dow.  194.  (g)  14  Beav.  565. 
(<0  7  Vet,  522. 
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1868.  lusson  Act  is  inapplicable;  Edwards  v.  Tuck  (a);  Bar- 
rington  v.  Liddell{b);  Birt  v.  Slurt(c);  Middleton  v. 
Losh  (d) ;  Beech  v.  Lord  St.  Vincent  («). 


a 


Mr.  Bazalgette  for  another  child  :  The  ''  issue''  of  a 
parent"  must  mean  his  *'  children/'  and  the  word 
"vesting"  means  "  indefeasibly  vesting;"  Taylor  v. 
Frobisher  (/) ;  Berkeley  v.  Swinburne  (g) ;  Wimbles  v. 
Pitcher  (h).  The  words  "  in  equal  degree"  must  be  re- 
jected* 

Mr.  jR.  Palmer,  in  reply,  referred  to  Eyre  v.  Mars- 
den  (t) ;  Ridgeway  v.  Munkitti'ick  (A) ;  Edwards  v.  Ed-- 
wards  {I). 


The  Master  of  the  Rolls. 

Dee.  20.  On  the  part  of  the  heir  it  is  contended,  that  the 

devise  is  too  remote,  because  the  class  to  take  consists 

of  two  branches,  viz.,  the  sons  and  daughters  living  at 

the  time  of  distribution,  who  are  one  branch  of  the 

class,  and  the  issue  of  deceased  sons  and  daughters, 

who  are  the  other  branch  of  the  class,  and  that  these 

two  branches  constituting  the  class  to  take,  the  members 

of  it  are  not,  it  is  argued,  to  take  within  the  period  limited 

for  the  accumulation  of  the  property,  which  is  within 

the  legal  limits,  as  it  does  not  extend  beyond  twenty-one 

years  after  the  death  of  the  surviving  son  or  daughter; 

but  they  are  only  to  take  vested  interests  on  attaining 

twenty-one.     It  is  then  justly  observed,  that  it  may 

very  well  be,  that  at  the  lapse  of  twenty-one  years  after 

the 

(fl)  3  Dt  Oex,  Af.  4  G.  40.  (g)  16  Sim.  275. 

(6)  2  De  Gex,  M,  6f  G.  480.  (A)  12  Va.  433. 

(c)  22  L.  J ,  CA.,  1071.  (i)  2  Krai,  664. 

(rf)  1  Sm.  4  G.  61.  (Ji)  1  Drury  if  War.  93. 

(e)  3  Jur.,  N.  5.,  762.  (/)  12  Beav.  97. 

(/)  5  De  Gex  4*  Sm.  191. 
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the  death  of  the  surviving  son  or  daughter,  there  may  1868. 
be  a  grandchild  or  remoter  descendant  of  such  son  or 
daughter,  forming  one  of  the  class  to  take,  who  is  an 
infant  of  tender  years,  and  yet,  from  the  terras  of  this 
will,  that  descendant  cannot  obtain  a  vested  interest 
until  after  the  expiration,  not  only  of  the  twenty-one 
years  limited  to  take  effect  on  the  decease  of  the  sur- 
viving son  or  daughter,  but  after  the  lapse  of  nineteen 
or  twenty  additional  years  of  his  own  infancy. 

On  the  first  point  I  concur  with  the  argument  of  the 
Plaintiffs,  I  think  that  the  class  to  take  is  composed 
both  of  sons  and  daughters  of  the  testator  and  of  their 
issue.  But,  on  the  second  point,  I  think  that  the  word 
*^  issue"  is  confined  to  the  children  of  the  sons  and 
daughters  of  the  testator  who  are  mentioned  in  the 
will. 

The  cases  on  this  subject  are  very  numerous,  and 
from  the  nature  of  the  subject,  each  being  applicable 
to  a  different  set  of  words,  are  not  all  very  easily  recon- 
cileable.  Some  things,  however,  are  clear;  on  the  one 
hand,  it  is  clear  that  the  word  issue  is  **  nomen  gene- 
ralissimum"  and  that  it  includes  the  latest  descendants, 
unless  its  meaning  be  restricted  and  cut  down  by  words 
to  be  found  in  the  will.  On  the  other  hand,  it  is  also 
clear,  that  where  "  issue"  are  substituted  for  a  "  parent," 
the  word  issue  is  restricted  to  the  children  of  the  parent 
spoken  of.  But  this  rule  of  construction  may  again  be 
controlled  by  the  general  effect  and  scope  of  the  whole 
will;  and  by  the  use  of  the  word  "issue"  in  other 
parts  of  the  will,  which  may  enlarge  this  construction 
and  restore  the  word  to  its  original  comprehensive 
meaning. 

Here  the  gift  is  to  three  sons  and  three  daughters 
VOL.  XXVI.  u  named. 
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1868.  named,  or  sncb  of  them  «t  may  be  liTing  at  the  period 
of  diBtributioiiy  and  the  issae  of  such  as  may  have  died, 
the  isBue  taking  their  deceased  parent's  share.  On  these 
words,  if  they  stood  alone,  it  is  really  andis^inguishable 
from  Sibley  r.  Perry  (a).  The  word  parent  is  clearly 
equivalent  to  father  or  mother,  and  the  deaths  spoken 
of  are  of  named  sons  and  daughters  of  the  testator.  It 
is  therefore  JQSt  as  if  he  had  said,  that  if  any  one  of  my 
sons  and  daughters  shall  have  died,  the  issue  of  suck 
deceased  son  or  daughter  shall  take  his  or  her  father*s 
or  mother's  share ;  clearly,  in  that  case,  using  the  word 
**  issue"  as  synonymous  and  co-extensive  with  ^  chil- 
dren," but  not  going  beyond  it. 

It  is  true,  that  in  a  later  part  of  the  will,  the  testator 
uses  the  word  issue  in  a  less  restricted  sense ;  but,  for 
the  reasons  I  am  about  to  mention,  when  I  come  to  tiiat 
part  of  the  will,  I  think  that  this  cannot  control  what 
is,  in  my  opinion,  the  clear  effect  of  the  clause  I  am 
first  commenting  upon ;  and  this  is  confirmed  by  the 
general  scope  and  object  of  the  will,  to  which  I  shall 
presently  refer,  and  which  would,  I  think,  be  defeated, 
by  reading  the  word  ^*  issue,"  in  this  first  clause,  as  ex- 
tending beyond  the  children  of  the  sons  and  daughters 
of  the  testator. 

I  think,  therefore,  that  this  devise  is  not  too  remote^ 
as  it  is,  in  my  construction,  limited  to  take  effect  when 
unborn  children  of  existing  persons  attain  twenty*one. 

I  now  come  to  the  subsequent  clause  of  the  gift  over, 
which  it  is  contended  by  the  bar  at  law  is  also  void, 
not  for  remoteness  but  for  uncertainty.  The  words  are 
these : — "  and  from  and  after  the  expiration  of  the  said 

term 
(o)  7  Fa.  522, 
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term  of  twenty-one  ye^nij  I  ^ve  and  devise  the  same 
premises  unto  such  of  my  grandchildren  and  their  issue 
as  shall  then  stand  iq  respect  to  me  ia  equal  degrees  of 
coQsaogqinity." 

It  wa?  ui^ed  by  the  Plaintiff  that  this  clause,  as  it 
stands,  is  nonsense;  thfit  fill  grandchildren  n^ust  be  in 
an  equal  degree  of  consanguinity  to  the  testator,  aq4 
that  grandchildren  and  their  issue  never  can  be  in  an 
eqqal  degree  of  consanguinity.  And  it  is  contended 
that  as  he  clearly,  in  this  case  as  in  the  former,  con- 
stitutes a  class  consisting  of  two  branches,  with  a  direc- 
tion limiting  how  the  members  of  th^  class  are  ^p  take, 
which  direction  is  wholly  inapplicable,  it  would  be  mere 
guess  work  to  determine  how  they  are  to  take,  and  that 
therefore,  as  the  testator's  meaning  cannot  be  ascer- 
tained, it  must  be  simply  rejected,  and  the  heif*  at  la^  is 
entitled. 

The  Court,  however,  very  reluctantly  comes  to  the 
conclusion,  that  it  cannpt  discover  the  meaning  of  the 
testator,  as  expressed  in  his  will,  and  upon  fully  con- 
sidering the  sentence,  I  apo  of  opinion,  that  th^  solution 
suggiested  by  IVfr.  Lloyd  is  the  correct  pne,  ^nd  that  the 
conversion  of  the  word  "and"  iptp  "or"  will  give  ^, 
clear  and  distinct  meaning  to  this  sepfiei^ce.  If  so 
altered,  the  sentence  will  run  thus:— jthat  if,  at  the  ex- 
piration of  the  twenty-one  years,  there  are  grandchildren 
to  take,  they  will  take  the  premises  devjised;  if  th^re  are 
none,  then  the  issue  of  the  grandchildren  will  take,  but 
not  indiscriminately,  but  only  such  issue  shall  take  as 
shall  then  stand  in  an  "  equal  degree  of  consanguinity" 
to  the  testator;  that  is,  if  there  be  great  grandchildren, 
they  shall  take  to  the  exclusion  of  remoter  issue,  and  so 
on.  This  mode  of  construction  assists  the  construction 
which  I  place  on  the  former  clause  in  the  will,  where  I 

u  2  held 
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held  that  the  gift  to  the  issue  of  the  three  sons  and 
three  daughters  was  substitutionary  for  their  parents' 
share ;  and  this  will  make  the  whole  will  consistent;  for 
then  the  scope  of  it  is  this: — after  the  death  of  my  wife 
the  property  is  to  accumulate,  and  be  distributed,  at 
intervals  of  ten  years,  for  my  sons  and  daughters  and  the 
adult  children  of  such  of  them  as  may  be  dead,  for  a 
period  of  twenty-one  years  from  the  death  of  my  wife. 
When  that  period  arrives,  then  the  property  is  to  be 
divided  amongst  the  children  of  my  sons  and  daughters; 
in  other  words,  the  grandchildren  of  the  testator ;  but  if 
they  should  be  all  dead,  then  amongst  the  issue  of  these 
grandchildren,  standing  first  in  order  and  in  an  equal 
degree  of  consanguinity  to  the  testator. 


This  seems  to  me  to  be  so  plain  and  consistent,  that 
I  entertain  little  doubt  that  such  was  the  intention  of 
the  testator,  and  then  the  only  question  I  have  to  con- 
sider is,  whether,  according  to  settled  rules  of  construc- 
tion, the  conversion  of  "  and"  into  "  or"  is  too  violent  a 
liberty  to  take  with  this  will.  I  am  of  opinion  that  the 
decisions  in  the  books  on  the  subject  of  this  substitution 
warrant  the  Court  in  going  to  this  extent.  Further  has 
been  done  in  some  cases,  where  the  effect  was  to  render 
the  subsequent  branch  of  the  sentence  inoperative,  as  in 
Bell  V.  Phyn  (a);  but  the  effect  of  the  alteration  here 
is,  to  give  effect  and  meaning  to  both  branches  of  the 
sentence,  which,  unless  by  such  process,  it  would  be 
diflScult  to  give  any  meaning  to  at  all. 

(a)  7  Fci.  453. 
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COOPER  V.  HOOD.  N^-  lo. 

Dec,  3. 
rpHE  Plaiotiffs  Samuel  T.  Cooper  and  his  brother  Thetenni 
•*"      J.  Arthur  Cooper  carried  on  the  business  of  iron  ^  ,.  .^j  ^'^^^ 
masters  with  the  Defendant  Hood^  at  the  Leeds  Iron  tract  for  the 
Works,    The  Defendant  was  entitled  to  two-thirds  of  ^ry,  are  not  to 
the  profits,  and  the  Plaintiffs,  together,  to  the  remaining  uncertain  as 
one-third  ;  and  they  had  all  a  very  considerable  capital  vent  a  decree 

embarked  in  the  concern.  for  tpecific 

performance 
of  it;  for  the 

The  Defendant  principally  managed  the  business,  but  ^^\^^  ^  thines 

in  1856,  he  had  expressed  himself  disposed  to  sell  his  necessarily 

,  .  '  1.1.  1        .  o  connected  with 

share  m  the  partnership  business  and  retire,     oome  in-  and  belonging 

terviews  took  place,  but  no  definitive  arrangement  was  *®..?**  ^*f  "i^ 

come  to;  however,  by  mutual  arrangement,  it  was  deter-  defined  in  the 

mined  that  some  steps  should  be  adopted  for  the  pur-  *^s^^tfic^per- 

pose  of  either  closing  the  concern  or  vesting  it  all  in  one  formance  of  an 

agreement  to 
person.  purchase  one- 

third  of  a 
«Tt.  •!      1  •  foundry  re- 

While  things  were  in  this  position  between  the  part-  fused,  on  the 

ners,  the  Plaintiff  Samuel  T.  Cooper  (acting  for  his  Sntyl  thi 
brother  as  well  as  himself)  received  from  the  Defendant  contract  not 

the  following  letter  :—  Jfhat  portion 

of  the  pur- 
^' Leeds  Iron  Works,  Monday,A%i\i  May.  ""^^X^^^^k 
«  Dear  Sam.^ln  looking  over  the  papers,  I  find,  '^^.^^^n'nly 
that,  in  all  probability,  my  accounts  on  30th  of  June  a  *•  large  por- 
will  be  about  140,000/.,  to  this  add  for  goodwill,  ^c,  gtating^when* 
66,000/.  to  60,000/.  This  is  indeed  a  large  sum,  and  ap-  it  wm  «<>  he 
parently  could,  at  once,  be  reduced  upwards  of  80,000/.,  to  be  secured, 

without  reference  to  Arthur's  share  of  stock  or  secu-  f"**  ^^^^  1°" 

terest  was  to  be 

rities.     It  is  therefore  quite  clear,  that,  under  any  cir-  allowed  in  the 

cumstances,  «"»•»*•»«•• 
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1858.  cumstances,  a  large  portion  of  my  money  must  remain  at 
the  works,  for  it  is  in  vain  to  expect  any  eligible  pereon 
possessing  this  fortune  to  embark  in  business  or  yet  to 
have  it  at  command.  The  more  I  look  at  this  matter, 
the  more  I  am  convinced  of  the  fairness  of  my  views, 
for  it  is  obvious  that, /or  some  years,  I  must  run  the  risk 
of  the  prosperity  of  the  Leeds  Iron  Works,  before  my 
share  of  capital  (60,000/.)  can  be  repaid,  and  then  after 
this,  the  goodwill,  dec.  The  value  of  this  goodwill,  and 
indeed  the  purchase  altogether,  is  rendered  more  favor- 
able to  the  purchaser  by  the  loan  of  capital,  on  such 
favorable  terms  as  the  security  of  the  property  iterff, 
and  further,  that  the  whole  bonus  or  goodwill  will,  in  all 
probability,  be  made  and  clear  itself,  in  less  iime  than 
will  be  fixed  for  its  payment.  Were  I  younger,  and  in 
your  circumstances,  I  should  not  for  one  moment  hesi- 
tate to  purchase  these  Works,  on  similar  terms,  and 
though  my  wish  is,  if  my  way  be  clear,  to  retire  from 
the  concern,  I  do  so  from  no  fear  of  its  want  of  con- 
tinuance, but  simply  that  I  have  no  need  of  further 
^rsonal  attention  to  business.  I  am  also  of  opinion, 
that  no  manufacturing  or  commercial  establishment 
can  prosper,  if  trading  with  an  insuflScient  capital,  and 
I  should,  on  no  account,  give  my  consent  to  any  alter- 
ation, in  this  respect,  while  my  property  is  at  stake  in 
the  works.  I  have  therefore  carefully  looked  into  this 
matter,  and  believe  that  80,000/.  to  90,000/.  is  requisiU 
as  a  fixed  capital,  without  the  liability  of  any  partner's 
power  to  withdraw  until  the  end  of  the  partnership  term. 
Now  I  have  no  doubt  that  you  will  believe  me,  when 
I  say,  that  I  should  not  advise  you  to  do,  what  I  would 
not  do  myself  under  similar  circumstances,  and  more- 
over, I  should  be  very  sorry  to  carry  out  an  arrangement 
with  any  person  with  whom  you  could  not  work  well/ 
and  be  in  peace  and  unity  during  the  partnership.  Th^ 
remarks  contain  my  opinion,  and  will,  I  think,  lead  joa 

to 
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to  «  itnain  of  reasoniog,  whicfa  will,  I  hope,  enable  you  1658. 
to  jDftke  a  good  and  fioimd  oonclusioo,  and  enable  an 
arrangement  speedily  to  be  concluded.  Aa  to  the  fair- 
ness of  my  views,  J  entertain  no  doubt,  and  to  show  you 
tbifi,  I  will  make  the  additional  offer  of  purchasing  your 
family's  one^tbird  or  your  own  one-sixth,  as  can  be 
arranged,  on  exactly  the  terms  I  propose  to  sell  to  you. 
You  miist  undersitttud,  tkatlmahe  this  at  a  positive  offer 
either  to  sell  or  to  purchase,  as  you  may  elect.  The  only 
other  observation  that  I  aball  n^ke  is,  to  assure  you, 
that  if  I  purchase  your  share,  I  do  so  only  with  the  view 
of  taking  other  steps  for  the  immediate  sale  of  the  entire 
property,  a  matter  I  feel  certain  I  shall  have  no  diffi- 
culty in  accomplishing,  and  without  in  the  slightest  dis- 
paraging your  judgment  as  a  man  of  business,  or  your 
conduct  as  a  gentleman,  for  believe  me,  since  you  first 
came  under  my  hands  on  leaving  school,  I  have  ever 
felt  you  would  do  both  yourself  and  the  business  credit. 
Believe  me,  dear  Sam,  yours  sincerely, 

"  Henry  Hood.*' 

The  Plaintiff  Samuel  T.  Cooper,  having  received  the 
authority  of  his  brother,  the  other  Plaintiff,  for  that  pur- 
pose, wrote  and  sent  to  the  Defendant  a  letter  as  fol- 
lows : — 

"  Leeds  Iron  Works,  28th  May,  1857. 

"  My  dear  Sir, — Since  receiving  your  letter  of  the 
18th  instant,  I  have  carefully  considered  the  matter  of 
purchasing  your  shares  in  Leeds  Iron  Works,  on  the 
terms  you  ask,  and  have  also  taken  the  advice  of  friends 
>8nd  my  solicitor  on  the  subject.  Though  sorry  as  I 
fthall  be  to  leave  them  after  having  passed  so  much  of 
my  time  here,  Lcannot  but  come  to  this  conclusion  ^— 
that  it  will  be  better  to  dispose  of  my  sixth  share,  and 
also.&e  interest  of  my  brother  to  you,  on  precisely  the 

same 
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same  terms  as  you  proposed  to  sell  to  me,  and  I  have 
communicated  with  my  brother,  who  fully  concurs  with 
me  in  accepting  your  offer^  for  our  one-third  share  in 
Leeds  Iron  Works.  According  to  the  statements  we 
made  and  the  calculation  we  went  into,  on  which  terms 
your  letter  of  the  18th  instant  is  based,  our  account  will 
be,  on  30th  June  next,  say  about  75,0002.,  to  this  add 
bonus  or  goodwill  from  27,500/.  to  30,000/.  These  are 
my  views  on  the  subject,  and  the  conclusion  I  have 
arrived  at  after  mature  consideration." 

On  the  6th  of  June^  1857,  the  Defendant  wrote  a  long 
explanatory  letter  to  the  Plaintiff,  in  which  he  said, — 

'^  Under  these  circumstances,  I  can  only  call  upon 
you  to  withdraw  your  letter  of  the  29th  of  May^  which 
I  look  upon  as  very  sharp  practice,  in  at  once,  without 
negociation,  explanation  or  one  word  of  conversation, 
you  turn  the  tables,  and  try  to  force  me  to  be  a  pur- 
chaser from  you,  at  the  time  you  were  and  had  been  for 
a  long  period  of  time  negociating  with  me  to  sell  to 
you." 

The  Plaintiff,  in  reply,  said,  amongst  other  things, — 

"  I  cannot  therefore  comply  with  your  request,  and 
have  no  intention  to  withdraw  my  letter  of  the  29th 
ultimo,  but  I  need  hardly  state,  that  I  shall  be  happy  to 
afford  you  my  best  services  and  any  assistance  in  my 
power  in  managing  and  conducting  the  business  for  you 
until  you  make  your  new  arrangements. 

"  I  fear  you  have  overlooked  the  paragraph  in  your 
letter  of  the  18th  May^  wherein  you  state,  *  I  make  this 
as  a  positive  offer  either  to  sell  or  purchase  as  you  may 
elect,'  when  you  speak  about  sharp  practice  and  turning 
the  tables  and  trying  to  force  you  to  be  the  purchaser." 

The 
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The  PlaiDtiffs  instituted  this  suit  against  Hood^  pray- 
ing a  declaration  that  the  letters  of  the  18th  of  May^ 
1867,  and  the  28tli  of  May,  1867,  constituted  a  good 
and  valid  agreement  for  the  purchase  by  the  Defendant 
of  the  Plaintiffs'  shares  in  the  partnership  business,  and 
that  the  Defendant  might  be  decreed  specifically  to  per- 
form the  same  accordingly. 

That  all  necessary  accounts  might  be  taken  for  ascer- 
taining the  amounts,  which,  under  the  terms  of  the 
agreement,  were  payable  to  the  Plaintiffs. 

Or  in  the  alternative,  that  the  partnership  between 
the  Plaintiffs  and  the  Defendant  might  be  dissolved, 
and  the  affairs  of  the  partnership  wound  up. 

The  real  question  was,  whether  the  first  two  letters 
formed  a  binding  contract,  which  this  Court  would 
enforce. 

Mr.  R,  Palmer  and  Mr.  Wickens  for  the  Plaintiffs. 

The  Solicitor-General  (Sir  Hugh  M'C.  Cairns)  and 
Mr.  Rasch  for  the  Defendant: — Kennedy  v.  Lee{a)\ 
Honeyman  v.  Marryat  (6);  Brace  v.  Wehnert  (c);  Price 
V.  Griffith  {d). 

Mr.  R.  Palmery  in  reply,  cited  Ridgway  v.  Whar- 
ton (e) ;  Goblet  v.  Beechey  (/) ;  Kell  v.  Charmer  {g) ; 

Fowle  V.  Freeman  (A). 

The 

(a)  3  Mer.  441.  (e)  6  H.  ofL.  Co.  238. 

(6)  21  Bern).  14.  (J)  3  Sim.  24. 

(e)  25  Beav.  348.  Jg)  23  Beat,  195. 

{d)  1  Dt  Gex,  M.  Sf  O.  80.  (A)  9  Ves.  351. 
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CooFBK  The  question  in  this  cause  is,  whether  the  terms  of 

^^  the  Defendant's  letter  of  the  18th  of  May,  1857,  are 
Dec.Z.  sufficiently  distinct  for  this  Court  to  found  upon  the 
acceptance  by  the  Plaintiff  of  the  offer  contained  in  it  a 
decree  for  specific  performance.  The  way  in  which  I 
have  looked  at  this  case  is  the  following : — If  I  made  a 
decree  for  specific  performance  in  the  usual  terms,  after 
making  the  declaration  that  the  contract  ought  to  be 
specifically  performed  (as  there  is  in  this  case  no  ques- 
tion about  the  title),  the  decree  would  contain  a  refer- 
ence to  Chambers  to  settle  the  conveyance  in  case  the 
parties  differed.  When  I  came  to  settle  the  conveyance 
to  the  Defendant  of  the  interest  of  the  Plaintiff  in  these 
works,  I  should  have  no  other  guide  than  this  letter  of 
the  18th  of  May,  1867.  The  two-thirds  are  to  be 
bought  on  exactly  the  same  terms  as  the  Defendant 
proposes  to  sell,  that  is,  mutatis  mutandis,  and  altering 
the  figures  and  sums  in  the  proportion  of  one-third  to 
two-thirds,  or,  in  other  words,  one-half.  With  this  guide, 
and  no  other,  I  go  through  and  consider  the  terms  of 
this  letter,  and  consider  how  far  it  is  clear,  and  to  what 
extent  I  could  ascertain  the  manner  of  carrying  it  into 
effect* 

If,  by  a  fair  inference  from  the  whole  letter,  takea 
together,  I  can  do  this,  then  I  must  make  a  decree  for 
the  specific  performance  of  the  contract;  but  I  am  not 
^t  liberty  to  supply,  by  conjecture,  anything  not  to  be 
found  in  the  letter  or  not  to  be  derived  by  fair  infer- 
ence from  it. 

The  first  uncertainty  suggested  was  with  reference 
to  the  word  "  papers,"  upon  which  I  think  nothing 
turns,  because  I  think  the  papers  are  not  incorporated 

into 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY.  299 

into  tbe  agreement,  and  I  cannot  refer  to  them  ft>r  the 
purpose  of  making  it  clear. 

COOPBK 

V. 

The  next  uncertainty  suggested  is,  the  nae  of  the  Hood. 
symbol  "  ^c.;"  but  I  do  not  feel  the  force  of  this.  Tbe 
words  are  *'  goodwill,  &c."  Now,  these  words  are  con- 
nected together,  and  unite  such  other  things  as  ane 
necessarily  connected  with  and  belong  to  the  goodwill, 
many  of  which  are  easily  pointed  out ;  for  instance,  the 
use  of  trade  marks,  ^nd  a  covenant  by  the  vendor  not 
to  carry  on  a  similar  business  in  Great  JSritmn,  for  a 
reasonable  time  to  be  limited  in  the  conveyance,  having 
regard  to  the  nature  of  such  undertakings.  All  these 
would  be  included  in  the  words  et  ctBtera^  and  Would  be 
included  in  the  conveyance,  and  I  think  with  respect  to 
that,  I  should  not  have  much  difficulty  in  carrying  it 
into  effect. 

The  next  difficulty  suggested  is,  that  some  portion  of 
the  purchase-money  is  to  be  left  in  the  business,  and  for 
'^  some  years.''  Now,  this  is  a  much  more  serious  objec- 
tion. What  portion  of  the  purchase-money  is  meant  by  a 
"  large  portion,"  which  are  the  words  used  in  the  letter  ? 
How  is  it  to  be  paid ;  by  what  instalments,  and  after 
what  time;  and  how  is  the  unpaid  portion  to  be  secured  ? 
I  look  in  vain  for  anything  in  this  letter  to  guide  me  in 
this  respect.  It  is  clear  that  the  purchase-money  is  not 
to  be  paid  down,  for  in  this  passage  the  Defendant  ex- 
pressly states,  "  that  under  any  circumstances,  a  large 
portion  of  my  money  must  remain  at  the  works,**  and 
afterwards,  "  that  for  some  years  I  must  run  the  risk  of 
the  prosperity  of  the  Leeds  Iron  Works  before  my  share 
of  capital  (60,000/.)  can  be  repaid. 

The  next  passage  may  perhaps  be  fairly  iuterpreted 
to  mean  that  ihe  purchaseninoney  was  to  be  held  on  the 

"  security 
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1858.  '*  security  of  the  property ;"  but  is  the  pereooal  security 
of  the  purchaser  to  be  added  to  this?  This  is  left  in 
doubt,  and  still  more  the  time  to  be  fixed  for  the  payment 
of  the  purchase-money  is  expressly  left  to  be  afterwards 
fixed,  for  it  says,  that  the  bonus  will  in  all  probability 
clear  itself  "  in  less  time  than  will  be  fixed  for  its  pay- 
ment." How  could  I  fix  this  time  ?  The  time  when 
the  payment  of  the  purchase-money  is  to  be  required  is 
a  matter  of  very  great  moment,  and  this  may  materially 
affect  the  eligibility  of  the  purchase,  or  indeed  the  pos- 
sibility of  effecting  it. 

Another  difficulty  is  this: — assuming,  as  I  think  may 
Ikirly  be  done  in  favor  of  the  Plaintiffs,  that  interest  is 
to  be  paid  on  the  unpaid  purchase-money  until  it  is  paid, 
at  what  rate  is  the  Court  to  fix  the  interest  to  be  paid  ? 
Is  it  to  be  at  the  legal  rate  of  five  per  cent  per  annum, 
or  at  four  per  cent,  which  is  the  sum  usually  given  by 
Courts  of  Equity  in  those  cases  where  no  beneficial  em- 
ployment or  fraudulent  retention  of  the  money  has 
occurred. 

Without  going  further,  I  do  not  see  how  it  is  possible 
for  the  Court  to  get  over  this  difficulty.  I  assume  that 
I  can  get  over  the  first  difficulty  as  to  the  price  of  the 
:  goodwill,  by  fixing  two-thirds  of  it  at  such  a  sum,  be- 
tween 56,000Z.  and  60,000/.,  as,  having  regard  to  the 
business  and  the  profits  made  in  it,  and  the  sale  of 
similar  undertakings,  would  be  considered  fair,  that 
would  be  reduced  to  one-half  when  only  one-third  is 
bought  instead  of  two-thirds.  I  assume  also  that  I  can 
give  a  meaning  to  the  **  ^c."  which  follows  the  word 
"  goodwill,"  according  to  the  suggestion  I  have  already 
made.  But  how  are  these  difficulties  to  be  overcome, 
and  how  can  I  myself,  without  making  a  contract  for 
the  parties,  specify  what  portion  of  the  purchase-money 

is 
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is  to  remain  uDpaid^  for  what  length  of  time,  on  what        1868. 
security,  at  what  rate  of  interest,  and  in  what  manner 
and  by  whom  is  the  payment  of  it  to  be  enforcible  ? 

But  this  is  not  the  only  difficulty.  What  meaning 
can  the  Court  give  to  the  words  "loan  of  capital"  in 
this  sentence — "  The  value  of  the  goodwill,  and  indeed 
the  purchase  altogether,  is  rendered  more  favorable  to 
the  purchaser  by  the  loan  of  capital,  on  such  favorable 
terms  as  the  security  of  the  property  itself?*'  Does  it 
mean  that  the  portion  of  the  purchase-money  which  is 
to  be  allowed  to  remain  in  the  business  is  the  loan  of 
capital?  and  is  this  to  be  governed  by  the  sentence  in  a 
subsequent  part  of  the  letter,  where  the  writer  says, 
"that  80,000Z.  or  90,000Z.  is  requisite  as  a  fixed  capital" 
in  order  to  obviate  the  dangers  pointed  out  in  the  pre- 
vious sentence,  consequent  upon  trading  with  insufficient 
capital  ? 

What  construction  do  the  Plaintiffs  put  upon  this, 
and  what  is  it  that  they  contend  for?  Is  it  that  the 
money  is  to  be  paid  down,  or  is  it  to  be  paid  by  instal- 
ments for  a  considerable  number  of  years,  and  in  the 
meantime  secured  on  the  property  ?  As  I  understand 
their  argument,  they  contend,  that  the  whole  of  the 
purchase-money  is  to  be  paid  at  once;  but  I  cannot 
assent  to  this  proposition.  Suppose  the  Plaintiffs  had 
written  to  the  Defendant  accepting  his  proposal,  and 
had  stated  to  him,  that  they  understood  the  terms  of  his 
letter  to  mean  what  they  now  contend  for,  would  it  not 
clearly  have  been  a  case  in  which  the  Defendant  would 
have  been  at  liberty  to  say  such  was  not  the  meaning 
of  his  letter,  that  he  considered  that  all  those  matters 
were  lefl  to  be  settled  hereafter,  and  that  he  had  not 
agreed  to  bind  himself  to  anything  definite  on  this 
point  ? 

After 
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1868.  After  turning  the  matter  over  and  over  again  in  my 

mindy  the  more  I  consider  it,  the  more  impossible  I  find 
it  to  arrive  at  any  definite  conclusion ;  and  on  the  whole 
I  think  that  the  fair  meaning  of  the  letter  (which  I  have 
read  all  through  because  all  the  terms  of  the  letter  and 
the  tone  in  which  it  is  written  tend  to  the  same  end)  is 
to  regard  it  as  a  proposal  to  buy  or  sell,  on  terms  to  be 
arranged,  for  which  the  observations  and  the  statements 
in  the  letter  are  to  form  the  basis»  and  are  to  guide  the 
parties  in  their  consideration  of  the  exact  terms  of  the 
arrangements  which  are  to  be  made  on  the  proposal 
offered. 

I  am  strongly  confirmed  in  this  view  by  the  following 
sentence,  which  concludes  the  passage  that  I  referred 
to: — ^^ These  remarks  contain  my  opinion,  and  will,  I 
think,  lead  you  to  a  train  of  reasoning,  which  will 
enable  you  to  make  a  good  and  sound  conclusion,  and 
enable  an  arrangement  speedily  to  be  concluded." 

I  cannot,  therefore,  in  my  opinion,  treat  this  as  a 
serious  offer  to  buy,  on  certain  fixed  and  definite  terms 
to  be  found  in  this  letter.  I  think  it  amounts  to  treaty, 
but  that  it  does  not  go  beyond,  and  1  think  therefore 
that  I  am  unable  specifically  to  perform  the  contract  as 
prayed  by  the  bill,  and  the  bill  must  therefore  be  dis* 
missed,  so  far  as  it  prays  a  specific  performance  of  the 
contract.  But  a  decree  must  be  made  in  the  other 
branch  of  the  alternative  of  the  prayer,  for  taking  the 
partnership  accounts  and  for  realizing  the  partnership 
property.  Probably  it  would  be  desirable  to  follow  the 
terms  of  the  decree  in  Cooke  v.  CoUingridge. 
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Dee.  13,  22. 
GASKELL  V.  CHAMBERS.    (No.  2.)  1859. 

Jan,  11. 

THIS  bill  was  filed  by  the  PlaintiflF  on  behalf  of  the  A  aolidtor  and 
.  hit  client 

gnareholders  of  a  company  against  the  directors,  were  both  De- 

tiie  solicitors  and  other  oflBcers  of  the  company,  and  ^«n^?J»*^  The 

r     j^^  aohcitor  ad- 

against  the  company,  to  recover  8,000/.    The  business  mitted  docu- 
had  practically  ceased  to  exist  by  merger  wilh  another  IJJ^^^on  be- 


company.  longing  to  hii 

client,  but 
claimed  privi- 

The  directors,  by  their  answer,  admitted  that  certain  cUent  made  no 

papers  were  in  possession  of  the  Defendant  Mr.  Shep-  admission  as 

to  possession 
heard,  as  one  of  the  solicitors  of  the  company.  Mr.  Yetts,  of  these  docu- 

another  solicitor  of  the  company,  by  his  answer,  ad-  ™*°**'ij  ^J^^ 

mitted  he  had  in  his  possession  certain  other  documents  in  the  presence 

as  solicitor  of  the  directors,  which,  he  said  were  privi-  court  madean 

leged.    These  documents  were  not  mentioned   in  the  order  for  pro- 
..  ,  duction. 

directors  answer. 


A  summons  was  taken  out  by  the  Plaintiff  against 
the  directors  and  Yetts,  for  the  production  of  all  the 
documents. 

The  Master  of  the  Rolls  directed  the  company  to 
be  served  with  notice  of  this  application.  This  was 
done,  but  the  company  did  not  appear. 

Mr.  R.  Palmer  and  Mr.  Beavan,  now  moved  for 
production. 

Although  the  directors  do  not  admit  the  possession  of 
those  papers,  which  are  in  the  possession  of  Mr.  Yetts, 
still  either  the  directors  or  Mr.  Yetis  are  bound  to  pro- 
duce 
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1868.        duce  them.     The  case  is  like  Blenkinsopp  v.  BlenJdn- 
^T^^""^      9opp  (p) '  there,  the   principal  Defendant  denied  that 
V,  his  co-Defendants,  Fenwick  and  Trotter,  had  acted  as 

S^No's"  ^^^  solicitors;  while  they  insisted  on  withholding  the 
produce  of  certain  letters  in  their  possession,  as  being 
privileged  communications  between  solicitor  and  client. 
Lord  Cottenham  says: — "The  Master  of  the  Rolls 
cannot  have  meant  to  sayC^),  that  if  one  Defendant 
says,  ^I  have  documents  in  my  possession,  but  they 
belong  to  a  co-Defendant/  and  that  co-Defendant  either 
puts  in  no  answer,  or  says  that  he  has  nothing  to  do 
with  them,  the  Court  is  to  be  baffled  with  that  course  of 
proceeding  between  two  Defendants."  In  that  case, 
Mr.  Blenkinsopp  put  in  a  further  answer,  qualifying 
the  statements  in  his  former  one,  and  claiming  the 
benefit  of  the  privilege,  but  the  Lord  Chancellor  being 
of  opinion,  upon  the  two  answers  taken  together,  that 
he  had  not  established  such  a  connection  between  him- 
self and  the  other  Defendants,  in  relation  to  the  docu- 
ments, as  to  entitle  them  to  protection,  made  an  order 
for  their  production,  and  discharged  the  order  of  the 
Master  of  the  Rolls. 

Here,  upon  the  two  answers  taken  together,  the  Plain- 
tiffs are  entitled  to  a  production. 

In  the  Cameron^s  Coalbrook,  &c.  Railway  Company 
case(c),  a  solicitor,  in  the  presence  of  his  client,  ob- 
jected to  produce  a  document,  on  the  ground  of  profes- 
sional confidence.  The  Court,  being  of  opinion  that  the 
document  was  not  privileged  as  regarded  the  client  him- 
self, ordered  its  production. 

Mr.  Selwyn,  for  the  directors,  did  not  object  to  the 

production, 
(a)  2  PhiU.  607.  (c)  25  Beav.  1. 

(6)  10  Beav.  2S1. 
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production,  but  asked  for  the  costs  of  the  adjournment        1858. 
of  the  summons  into  Court,  on  the  grounds,  which  it  is 
not  necessary  to  state.     He  cited  Murray  v.  Walter  (a). 


Mr.  Lloyd,  for  the  Defendant  Yetts,  argued  that  no 
production  could  be  ordered  against  a  solicitor,  for  such 
an  order  could  only  proceed  upon  an  admission  contained 
in  the  answer  of  the  client,  and  not  of  the  solicitor  who 
held  for  him,  and  that  Yetts  had  been  improperly 
brought  before  the  Court  on  this  motion. 

ITie  Master  of  the  Rolls. 

The  situation  of  Yetts  is  this: — He  has  mixed  him- 
self up  with  these  matters,  I  express  no  opinion  as  to 
the  relief  which  may  be  had  against  him,  but  it  may  be 
assumed  that  some  case  is  made  against  him  by  the  bill, 
for  he  has  not  demurred  to  it. 

So  far  as  the  owners  of  these  papers  are  concerned 
they  do  not  refuse  to  produce  them.  The  Plaintiff 
produces  an  affidavit  of  service  on  the  company,  who 
do  not  object,  for  they  do  not  appear.  The  directors 
appear  and  do  not  object,  and  Yetts  has  no  interest  in 
the  papers,  except  a  lien  for  his  costs. 

Mr.  Lloyd.     He  does  not  claim  any. 

The  Master  of  the  Rolls. 

Then  he  is  bound  to  produce  them. 

As  to  the  directors  being  served,  Yetts  says  he  holds 

the 

(a)   Cr.^PhilLlU. 
VOL.  XXVI.  X 


Gaskbll 

V. 

Chambers. 

(No.  2.) 
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1868. 


the  papers  as  their  solicitor,  and  if  they  had  not  been 
present,  be  might  have  objected,  that  no  order  could 
be  made  in  their  absence.  They  were  therefore  neces- 
sary parties  to  the  application. 

There  most  be  the  usual  order  for  prodactioo. 


Dec.  11,13, 
16. 

Parties  en- 
tered into  a 
contract  to 
purchase  a 
breweiy  and 
plant  at  a 
price  to  be 
fixed  by  arbi- 
trators, who 
were  to  choose 
an  umpire  be- 
fore entering 
upon  the  yuu- 
ation.    The 
arbitratore 
could  not 
agree  on  an 
nmpire : — 
Hetdt  that  the 
Court  had  no 
authority, 
under  the 
17  Sr  18  r/f/. 
r.  125,  fi.  1,2, 
to  appoint  an    . 
umpire  for 
sucti  a  pur- 
pose. 


COLLINS  V.  COLLINS. 

T>Y  the  decree,  a  brewery  and  plant  at  Richmond, 
•"^  part  of  the  assets  of  the  testator,  were  ordered  to 
be  sold. 

The  execntrix  entered  into  a  written  contract  with 
Messrs.  Phillips  and  Wtgan  for  the  sale  to  them  of  the 
brewery  and  plant  at  a  valuation. 

And  it  was  thereby  agreed,  "  that  the  purchase-money 
of  all  the  premises  agreed  to  be  sold  should  be  deter- 
mined by  Mr.  Mason  for  the  vendor,  and  by  Mr.  Moss 
for  the  purchaser,*'  and  *'  that  they  should  choose 
an  umpire  before  entering  upon  the  valuation."  Pro- 
vision was  made  for  the  event  of  the  death  of  an 
arbitrator,  or  of  an  arbitrator  failing  to  proceed  with 
the  valuation.  And  it  was  agreed,  ''that  the  duties  of 
the  umpire  should  be  strictly  confined  to  the  matters  in 
difference  between  the  valuers" 

The  contract  was  sanctioned  by  ibt  Court,  but  the 
valuers  "  were  unable  to  agree  upon  or  concur  in  the 
nomination  or  appdntment  of  an  umpire."  Thereupon 
a  summons  was  taken  out,  under  the  17  &  18  VicL 
c.  126,  s.  12,  for  the  appointment  of  an  arbitrator  by 
the  judge. 

By 
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By  the  12th  section  of  the  Common  Law  Procedure 
Act  (17  k  18  Vict.  c.  126,  s.  12),  it  is  enacted  as  fol- 
lows : — "  If  in  any  case  of  arbitration  the  documents 
authorizing  the  reference  provide  that  the  reference 
shall  be  to  a  single  arbitrator/'  &c.,  &C.y  &c.,  ''  or  if, 
where  the  parties  or  two  arbitrators  are  at  liberty  to 
appoint  an  umpire  or  third  arbitrator,  such  parties  or 
arbitrators  do  not  appoint  an  umpire  or  third  arbitrator, 
or  if,"  &c.,  &c.,  &c.,  "  then,  in  every  such  instance,  any 
party  may  serve  the  remaining  parties  or  the  arbitrators, 
as  the  case  may  be,  with  written  notice  to  appoint  an 
arbitrator,  umpire  or  third  arbitrator  respectively,  and 
if,  within  seven  clear  days  after  such  notice  shall  have 
been  served,  no  arbitrator,  umpire  or  third  arbitrator 
be  appointed,  it  shall  be  lawful  for  any  judge  of  any  of 
the  superior  courts  of  law  or  equity  at  Westminster^ 
upon  summons  to  be  taken  out  by  the  party  having 
served  such  notice  aforesaid,  to  appoint  an  arbitrator, 
umpire  or  third  arbitrator,  as  the  case  may  be,  and  such 
arbitrator,  umpire  and  third  arbitrator  respectively  shall 
have  the  like  power  to  act  in  the  reference,  and  make 
an  award,  as  if  he  had  been  appointed  by  consent  of 
all  parties." 


307 


1858. 


Mr.  Lloyd  fLuA  Mr.  Baggallay,  for  the  Defendant,  the 
executrix.  This  Court  has  authority,  under  the  act 
which  applies  to  "  any  case,"  to  appoint  an  umpire.  It 
was  done  by  Vice-ChanceHor  Wood,  even  in  an  arbi- 
tration commenced  before  the  passing  of  the  act  (17  &  18 
Vict.  c.  125) ;  In  re  Lord  (a).  They  also  referred  to 
JElvin  V.  Drummond  (b). 

Mr.  Seltoyn  and  Mr.  Mackeson  for  the  Plaintiff. 
This   case   comes   precisely  within   the  words   of  the 

statute ; 
(a)  1  Kay  ^  J,  90.  (0)  4  Bing.  415. 

x2 
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statute ;  ^'  two  arbitrators  are  at  liberty  to  appoint  an 
umpire  or  third  arbitrator ;"  they  have  not  done  so  after 
notice,  and  the  statute  expressly  says  that  "  it  shall  be 
lawful  for  any  judge,"  &c.  "  to  appoint  an  umpire  or 
third  arbitrator."  This  is  clearly  a  case  of  arbitration. 
There  is  a  complete  agreement,  which  is  connected 
with  the  suit  and  the  proceedings  in  Court,  by  the 
clause  requiring  the  approval  of  the  judge. 

It  will  be  said,  that  this  is  not  an  arbitration  but  a 
valuation^  but  in  similar  cases  persons  are,  by  the  legis- 
lature and  the  judges,  called  arbitrators,  whose  only 
duty  is  to  make  a  valuation.  Thus,  in  the  Lands 
Clauses  Act,  the  Companies  Clauses  Act,  and  by  Vice- 
Chancellor  Kindersley^  who,  in  Darbey  v.  Whitaker  (a), 
calls  a  valuation  by  two  licensed  gangers  an  ^'  arbitra- 
tion." So  an  agreement  that  the  amount  of  compensa- 
tion for  lands  taken  by  a  railway  was  treated  as  an 
arbitration  by  the  Court  in  Morgan  v.  Milman  (b).  The 
act  is  a  remedial  act,  and  must  be  held  ''  to  apply  to  all 
cases;"  In  re  Lord(c).  Leeds  v.  Burrows(d)  and  Perkins 
V.  Potts  (e)  were  cases  of  mere  appraisement,  and  not  of 
arbitration.  They  also  referred  to  9  ^  10  Will.  3,  c.  16 ; 
3^4  Will  4,  c.  42,  ss.  39,  40,  41 ;  Gourlay  v.  The 
Duke  of  Somerset  (/) ;  Tilsey  on  the  Stamp  Act  (g) ; 
Mills  V.  The  Bowyers'  Company  (Ji) ;  Re  Aitkens 
Arbitration  (i) ;  Brown  v.  Tanner  {k);  and  see  Jebb  v. 
M^Kiernan  {I),  and  Eivin  v.  Drummond  (m)« 


Mr.  Schomberg  and  Mr.  W.  J.  Bovill  for  the  arbi- 
trators. 

Mr. 

(c)  3  Drew.  140.  (A)  3  Kat/  Sf  J.  66. 

(6)  3  Be  Gex,  M.  ^  G.  24.  (i)  3  Jurist  (N.  5.),  1296. 

(c)  1  KaytfJ.  94.  {k)  1   M'Clel.  ^   Y.  464;  1 

(d)  12  East,  1.  Car.  ^  P.  651. 

(e)  2  Chilti/'s  Rep.  399.  (/)  Moody  ^  M.  340. 
(/)  19  Ves.  429.  (w)  1  JWoor.  4-  P.  88. 
(g)  Page  66. 
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Mr.  /?.  Palmer^  Mr.  Unthank,  and  Mr.  Druce,  for 
Messrs.  Phillips  and  Wigan.  This  is  not  an  arbitration 
at  ally  the  question  of  price  is  an  unsettled  term  of  a 
voluntary  incomplete  contract,  and  this  is  an  attempt  to 
supply  it.  Until  the  price  has  been  fixed  the  contract 
is  imperfect.  A  mere  valuation  in  no  way  comes  within 
the  legal  definition  of  an  ''  arbitration,**  which  assumes  a 
matter  of  controversy,  and  there  can  be  none  where  there 
is  no  complete  binding  contract.  The  definition  is  thus 
given  in  the  Termes  de  la  Ley  {a) : — "  Arbitrement  is  an 
award,  determination  or  judgment,  which  one  or  more 
maketh  at  the  request  of  two  parties  at  the  least  for 
and  upon  some  debt,  trespasse  or  other  controversie  had 
between  the  said  parties.  And  this  is  called  in  Latin 
arbitratus  and  arbitrium,  and  they  that  make  the  award 
and  arbitrement  are  called  arbitri,  in  English  arbitra- 
tors. To  every  arbitrement  five  things  are  incident,  sciL, 
matter  of  controversie,  submission,  parties  to  the  sub- 
mission, arbitrators  and  giving  of  the  arbitrement;*' 
Dyer  (6). 
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The  decisions  as  to  the  stamps  on  appraisements  and 
awards  show  the  distinction,  and  that  the  mere  fixing 
the  value  of  a  thing  is  not  an  arbitration. 

The  second  act  only  applies  to  such  arbitrations  as 
may  be  had  under  the  first  statute  of  the  9  &  10  WilL 
3,  c.  16. 

They  also  referred  to  Gordon  v.  WhitehotLse{c)\ 
Milnes  v.  Gery(jd);  Parkes  v.  Smith  {e)^  and  In  re 
Lee  and  Hemingway  (/ ). 

Mr. 


(fl)  Page  28. 

(6)  Page  217,  pi.  60. 

(c)  18  Catn.  B.  Rep.  747. 


(«/)  14  Vet.  400. 

(c)  15  Q.  B.  Hep.  305. 

(/)  3  Nev.  4-  M.  760. 
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Mr.  Lloyd  in  reply.  The  price  is  in  difference  and 
controversy,  and  may  properly  be  made  the  subject  of 
arbitration. 


The  Master  of  the  Rolls. 

Dec.  13.  When  this  case  was  brought  before  me  I   was  a 

good  deal  startled  at  the  apparent  consequences  which 
would  result  from  the  effect  of  the  Act  of  Parliament, 
if  the  vendor  be  right  in  his  contention  as  to  its  con- 
struction. Undoubtedly  the  consequence  would  be,  that 
in  all  those  cases  in  which  the  Court  of  Chancery  has 
hitherto  held,  that  the  contract  cannot  be  enforced  in 
this  Court,  the  objection  hitherto  relied  upon  would,  by 
a  very  simple  process  under  this  Act  of  Parliament,  be 
removed,  and  the  jurisdiction  of  this  Court  would  imme- 
diately apply,  and  specific  performance  would  be  en- 
forced. Thus,  for  instance,  if  one  person  agreed  to  sell 
a  property  of  a  particular  description  to  another,  and 
said  the  price  should  be  fixed  by  A.  J5.,  who  had  a  par- 
ticular knowledge  of  that  species  of  property,  and  that 
in  consequence  of  that  knowledge  he  would  entrust  the 
valuation  of  that  property  to  him,  and  to  him  alone, 
and  if  that  person  should  happen  to  die  before  he  was 
enabled  to  make  the  valuation  under  this  Act  of  Par- 
liament, the  purchaser  might  call  upon  the  Court  to 
appoint  another  person  to  make  the  valuation.  He 
having  accordingly  made  the  valuation,  it  would  bind 
both  parties,  and  be  carried  into  effect,  in  the  same 
way  as  if  the  valuation  had  been  made  by  the  person 
originally  named,  although  it  was  very  far  from  being 
the  intention  of  the  vendor,  who  expressly  stated,  that 
he  only  entered  into  a  contract  in  that  peculiar  form, 
because  he  knew  that  the  particular  person  to  whom  it 
was  proposed  to  refer  the  question  of  price  bad  a 
peculiar  knowledge  of  the  value  of  the  property,  and 

the 
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the  manner  in  which  it  was  situated.  NeTertheless,  if 
the  Act  of  Parliament  has  ordered  this  to  be  done,  this 
Court  mast  carry  it  into  effect.  It  only  remains,  then, 
to  look  at  what  the  words  of  the  Act  of  Parliament  are, 
to  see  if,  by  express  direction,  or  by  necessary  implica- 
tion, there  be  involved  in  them  soch  a  conclusion. 
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In  looking  at  the  Act  of  Parliament,  I  observe  the 
words  used,  which  govern  the  whole  sentence,  are,  '*  if, 
in  any  case  of  arbitration."  It  is  not  necessary  to  go 
farther,  because  all  depends  upon  these  words.  What 
do  they  mean  ?  What  is  a  **  case  of  arbitration  ?"  In 
one  view  of  the  case  it  is  important  to  look  at  what  is 
the  construction  that  has  been  placed  upon  the  statute 
of  the  9  &  10  William  3,  and  to  observe  in  what  manner 
the  Ciourts  have  dealt  with  the  word  **  arbitration" 
under  that  statute,  in  order  to  consider  what  is  the 
proper  meaning  that  should  be  given  to  it  here.  And 
1  must  say,  I  find  few  reasons  that  would  apply  to 
exclude  any  particular  arbitration,  or  any  form  of  re- 
ference which  may  be  called  an  arbitration,  from  the 
statute  of  William,  which  do  not  equally  apply  and 
exclude  it  from  the  statute  of  the  Queen. 

The  Plaintiff  submits,  that  the  word  does  not  mean 
the  arbitration  specified  in  the  Act  of  Parliament,  but 
that  the  word  is  general  and  applies  to  anything,  whe- 
ther within  or  without  the  Act  of  Parliament  itself, 
which  can  properly  be  called  **  arbitration.** 

It  become  necessary,  therefore,  to  consider  what  an 
arbitration  is.  Now  I  fully  concur  in  the  observation, 
that  fixing  the  price  of  a  property  may  be  "  arbitration.** 
But  I  do  not  think,  that  in  this  particular  case,  the 
fixing  of  the  price  of  the  property  is  an  arbitration,  in 

the 
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1858.  the  proper  sense  of  the  term.  An  arbitration  is  a  re- 
ference to  the  decision  of  one  or  more  persons,  either 
with  or  without  an  umpire,  of  some  matter  or  matters  in 
difference  between  the  parties.  It  is  very  true  that  in 
one  sense  it  must  be  implied  that  although  there  is  no 
existing  difference,  still  that  a  difference  may  arise  be- 
tween the  parties ;  yet  I  think  the  distinction  between 
an  existing  difference  and  one  which  may  arise  is  a  ma- 
terial one,  and  one  which  has  been  properly  relied  upon 
in  the  case.  If  nothing  has  been  said  respecting  the 
price  by  the  vendor  and  purchaser  between  themselves, 
it  can  hardly  be  said  that  there  is  any  difference  be- 
tween them.  It  might  be,  that  if  the  purchaser  knew 
the  price  required  by  the  seller,  there  would  be  no 
difference,  and  that  he  would  be  willing  to  give  it.  It 
may  well  be,  that  if  the  vendor  knew  the  price  which 
the  purchaser  would  give,  there  would  be  no  difference, 
and  that  he  would  accept  it.  It  may  well  be,  that  the 
decision  of  a  particular  valuer  appointed  might  fix  the 
price  and  might  be  equally  satisfactory  to  both ;  so  that 
it  can  hardly  be  said  that  there  is  a  difference  between 
them.  Undoubtedly,  as  a  general  rule,  the  seller  wants 
to  get  the  highest  price  for  his  property,  and  the  pur- 
chaser wishes  to  give  the  lowest,  and  in  that  sense  it 
may  be  said  that  an  expected  difference  between  the  par- 
ties is  to  be  implied  in  every  case,  but  unless  a  difference 
has  actually  arisen,  it  does  not  appear  to  me  to  be  an 
"arbitration."  Undoubtedly,  if  two  persons  enter  into 
an  arrangement  for  the  sale  of  any  particular  property, 
and  try  to  settle  the  terms,  but  cannot  agree,  and  after 
dispute  and  discussion  respecting  the  price,  they  say, 
''  we  will  refer  this  question  of  price  to  A,  J5.,  he  shall 
settle  it,"  and  thereupon  they  agree  that  the  matter 
shall  be  referred  to  his  arbitration,  that  would  appear 
to  be  an  '^  arbitration,"  in  the  proper  sense  of  the  term, 

and 
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and  within  the  meaning  of  the  act ;  but  if  they  agree  to 
a  price  to  be  fixed  by  another,  that  does  not  appear  to 
me  to  be  an  arbitration. 

It  appears  to  me  that  the  case  of  Leeds  v.  Burrows  (a) 
draws  the  proper  and  fit  distinction  between  an  arbitra- 
Hon,  in  the  proper  sense  of  the  term,  and  an  appraise- 
ment or  valuation,  for  valuation  undoubtedly  precludes 
differences,  in  the  proper  sense  of  the  term ;  it  pre* 
vents  differences,  and  does  not  settle  any  which  have 
arisen.  That  is  the  distinction  which,  in  my  opinion, 
exists  between  those  cases  of  appraisement  and  those 
cases  of  arbitration.  The  distinction  seems  to  be  drawn 
in  the  case  of  Hemingway's  Case,  cited  in  a  note  to 
the  case  of  Parkes  v.  Smith  (i).  There,  there  was  an 
agreement  to  sell  land  at  a  particular  price  to  be  fixed 
by  award,  the  price  was  fixed,  and  they  came  for  an 
attachment  under  the  award,  and  said  it  was  an  arbi- 
tration; but  Mr.  Justice  LittUdaU  very  clearly  pointed 
out  the  distinction ;  he  says,  '^  this  is  not  properly  an 
arbitration,  it  is  in  effect  an  agreement  to  sell  the  land, 
and  this  is  not  a  settlement  of  any  difference  between 
them,  but  merely  something  auxiliary  to  the  contract 
entered  into  between  them,  for  the  purpose  of  the  sale 
of  the  land.  And  accordingly,  upon  a  breach  of  the 
contract,  you  have  your  remedy,  for  it  is  clear,  that  a 
specific  performance  would  have  lain  here  in  that  case. 
It  is  clear  also,  that  an  action  would  have  lain  for 
damages,  but  not  being  an  award,  because  it  was  not  a 
matter  in  difference  that  was  referred  by  these  parties, 
you  cannot  have  it  by  way  of  attachment." 

Therein  lies  the  distinction,  and  which  is  approved  of 

by 
(a)  12  Eo*t,  I.  (fr)  15  Q.  B.  305. 
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by  Ix>rd   Campbell,  who  tbooght  it  proper,  and  one 
which  he  must  adopt. 

The  other  case  which  has  been  referred  to,  of  Gordon 
r.  WAitehouse  (a),  does  not  appear  to  affect  the  case 
materially  one  way  or  the  other.  The  cases  which  are 
material  are  Hemingway's  Case  and  Leeds  and  Bur^ 
rows  (b). 

I  look  at  this  simply  as  in  the  nature  of  a  contract, 
and  that  this  arrangement  respecting  the  price  was 
auxiliary  to  it;  and  that  in  order  to  save  discussion 
and  to  prevent  differences  which  might  arise  between 
the  parties,  it  was  agreed  that  the  price  should  be  fixed 
by  two  persons,  who  were  to  call  in  an  umpire  before 
they  proceeded  to  the  settlement  Accordingly,  in 
Darhey  v.  Whitaker{c\  it  never  occurred  to  the  par- 
ties, that  the  Court  had  power  to  appoint  an  arbitra- 
tor which  would  have  removed  all  the  difficulty  and 
arrested  a  series  of  decisions,  of  which  Milnes  v.  Oery  (d) 
is  an  instance.  If  the  Act  of  Parliament  had  intended 
to  refer  to  and  alter  the  law  of  these  cases,  one  should 
have  expected  it  would  have  gone  further,  (for  you 
must  attribute  to  the  legislature  a  perfect  knowledge 
of  the  law,)  and,  in  that  case,  it  should  have  gone  on 
to  say,  and  **  be  it  further  enacted,  that  in  any  case  of 
a  suit  for  specific  performance  it  shall  not  be  any  suffi- 
cient defence  to  such  suit  to  allege  that  the  arbitrator 
has  died,  or  that  no  arbitratX)r  was  appointed,  and  the 
Court  shall  have  power  to  appoint  an  arbitrator  in 
such  case  for  the  purpose  of  completing  the  contract" 
Whether  the  legislature  foresaw  what  the  consequence 
would  be  of  the  general  words  used,  it  is  impossible  for 

me 

(a)  18  C.  B.  Rep.  747.  (c)  4  Drew.  134. 

(6)  UEast,  1.  (d)  14  Vet.  400, 
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me  to  ascertain ;  but  I  think  that  by  restricting  the  word 
**  arbitration''  to  the  proper  sense  of  the  term,  the  section 
is  perfectly  right,  and  does  not  apply  to  a  case  of  this 
description. 

I  have  had  an  opportunity  of  speaking  to  the  Vice- 
Chancellor  Sir  WiUiam  Page  Wood  since  the  hearing 
of  this  case,  and  I  have  his  authority  for  saying,  that  he 
did  not  intend  Re  Lord  in  this  section  of  the  Act  to 
apply  to  a  case  of  this  description.  Concurring  with  him 
in  that  decision  and  in  the  opinion  which  he  gave  as  to 
the  remedial  nature  of  the  statute,  still  I  am  of  opinion 
that  it  does  not  govern,  and  was  not  intended  to  govern, 
this  case;  but  the  cases  which  do  govern  it  are  those 
of  Leeds  and  Burrow  and  Hemingway's  Case. 

Accordingly  I  must  hold,  that  in  this  case  the  Court 
has  no  authority,  under  the  statute,  to  appoint  any 
umpire.  I  think  it  a  case  of  considerable  importance 
and  a  very  proper  one  to  be  argued,  and  I  shall  therefore 
give  no  direction  as  to  costs. 
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nPHE  object  of  the  present  bill  was  to  compel  the 
repayraent  of  the  accumulated  amount  of  subscrip- 


May  26,  27, 

28.  BOLDERO  r.  THE  EAST  INDIA  COMPANY. 

Not.  3. 

A  fund  was 

created  for 

providing  re-       ^ 

tiring  pennons  tions  paid  to  the  Defendants  by  the  Plaintiff  as  a  sub- 

of  1.000/.         gcriber  to  the  ''Bengal  Civil  Service  Annuity  Fund," 

in  excess  of  half  the  value  of  the  annuity  payable  to  the 

Plaintiff  out  of  that  fund.    The  question  arose  under 

these  circumstances : — 


a-year  for 
civil  servants 
of  the  Eatt 
India  Com- 
pany in  Beti'- 
gal,  after 
twenty-five 


years  service. 
The  fund  was 
derived  from 


On  the  Ist  day  of  May,  1822,  the  civil  servants  of  the 
JEast  India  Company,  at  the  presidency  of  Bengal,  ad- 
a  deduction  of  dressed  a  memorial  to  the  court  of  directors,  praying  for 
the^laries^"  ^®  establishment  of  a  fund  in  Bengal,  for  granting  an- 
with  an  equal  nuities  to  civil  servants  on  their  retirement  from  the 
amount  contri-  •mi.  •  i  •    i    i 

butedbythe     service.      I  be  memonal   was   accompanied  by  certain 

East  India       suggested  regulations  for  the  management  of  the  pro- 
Company.  J  /.iii.i  i.i 
Ascaleofthe^   posed  fund,  and  which  were  submitted  to  the  court  of 

values  of  the     directors  for  their  approval.    The  civil  servants  proposed 

annuities,  ac-  ^  ^^  .      . 

cording  to  the    to  contribute  four  per  cent,  on  the  official  income,  and 

n^itants,  wwT"  ^^^y  solicited  a  contribution  from  the  company  propor- 


nuitants,  was 
fixed,  and 
upon  a  mem- 
ber's retiring 
with  an  an- 
nuity, if  the 
amount  paid 
by  him,  to- 


tionate  to  what  was  allowed  to  the  Madras  fund. 


The 


The  court  of  directors  of  the  JEast  India  Company,  on 

the  8th  of  December,  1824,  addressed  a  despatch  to  the 

government  o{  Bengal,  suggesting  alterations  and  modi- 

gether  with  ito  ficatious  in  the  plans  and  regulations  proposed. 

accumulations,  *^  °  r     r 

were  less  than 

one-half  of  the  tabular  value  of  his  annuity,  he  was  bound  to  make  up  the  deficiency. 

The  contrarv  happened  to  the  Plaintiff,  who  had  paid  4,469/.  more  than  the  half 

value : — Held,  that  he  was  not  entitled  to  have  the  excess  refunded. 

When  the  terms  of  a  contract  are  plain,  usage  can  little  affect  the  construction  to  be 
placed  upon  it ;  but  when  it  is  ambiguous,  the  usage  for  a  long  time  may  influence 
the  judgment  of  the  Court,  by  showing  how  it  was  understood  by  the  original  parties 
to  it. 
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The  despatch,  and  the  regulations  and  proposed  alte-        1868. 
rations  were  transmitted  to  the  committee  of  the  civil 
service  by  the  government  of  Bengal,  accompanied  by 
a  letter  written  by  the  secretary  of  the  government,  and  The 

dated  the  12th  May^  1825.  The  regulations,  as  altered  Company. 
by  the  court  of  directors,  v*rere,  in  all  material  respects, 
adopted  by  the  civil  servants,  at  a  general  meeting  held 
on  the  12ih  of  November,  1826,  and  were  finally  sanc- 
tioned by  the  court  of  directors,  by  a  despatch  dated 
the  30th  May,  1827. 

The  substance  of  the  arrangement  was  as  follows : — 
A  fund  was  provided,  out  of  which  nine  life  annuities  of 
10,000  rupees  were  annually  provided,  upon  their  retire- 
mentf  for  nine  civil  servants  who  had  been  twenty-five 
years  in  the  service  and  had  resided  in  India  not  less 
than  twenty-two  years. 

The  fund  was  provided  by  a  deduction  of  four  per 
cent,  on  the  oflScial  incomes  of  the  subscribers  and  by 
an  equal  sum  contributed  every  year  by  the  East  India 
Company,  the  whole  being  accumulated  by  them  at  six 
per  cent. 

A  scale  of  the  value  of  an  annuity,  according  to  the 
ages  of  the  annuitants,  was  fixed.  The  following  ex- 
ample will  explain  it: — 


Rupees. 

If  of  the  age  of  40  years   .     • 

.     .     137,060 

„         „       45      „       .     • 

.    .     101,100 

„         „       60      „       .     . 

.    .      94,170 

&c.,  &c.,  &c. 

By  one  of  the  regulations,  a  subscriber,  to  entitle 
him  to  an  annuity,  was  required  to  pay  to  the  insti- 
tution the  difference  between  one-half  of  the  tabular 

value 
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value  of  the  annuity  on  his  life  and  the  accumulated 
▼alue  of  his  preyioiis  contributions,  in  case  the  latter 
quantity  should  be  less  than  the  former. 

The  annuity  fund  being  thus  formed  in  Bengal^ 
upon  the  principles  explained  in  the  despatch  of  the 
court  of  directors  of  the  8th  December ^  1824,  the 
Plaintiff  and  many  other  civil  servants  of  the  company 
became  subscribers,  and  the  E<ist  India  Company  de- 
ducted out  of  their  salaries  four  per  cent,  upon  such 
salaries  and  emoluments,  and  the  company  provided  an 
equal  sum. 

The  Plaintiff  retired  from  the  service  in  November^ 
1862.  He  was  then  of  the  age  of  sixty -one  years,  he 
bad  been  twenty-five  years  in  the  service,  and  bad  re- 
sided twenty-two  years  in  IndHa^  and  he  was  qualified, 
according  to  the  regulations  of  the  fund,  to  receive  an 
annuity  of  10,000  rupees  on  payment  of  one-half  the 
value  thereof,  according  to  the  table  of  values  annexed 
to  the  regulations,  and  an  annuity  was  tendered  to  and 
accepted  by  him. 

According  to  the  table  annexed,  the  value  of  an 
annuity  of  10,000  rupees  for  the  life  of  the  Plaintiff 
was  76,170  rupees,  and  one  moiety  of  such  value 
amounted  to  38,085  rupees.  At  the  same  time,  the 
sum  standing  to  the  credit  of  the  Plaintiff's  separate 
account  (being  the  accumulated  value  of  his  con- 
tributions, with  interest)  was  87,504  rupees,  which 
exceeded  the  half  value  of  the  Plaintiff's  annuity  (cal- 
culated according  to  the  table)  by  the  sum  of  49,419 
rupees,  and  exceeded  the  total  amount  chargeable 
against  the  Plaintiff,  under  the  regulations  of  the  fond, 
as  the  price  of  his  annuity,  by  the  sum  of  44,693 
rupees. 

The 
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The  Plaintiff  applied  for  a  refuDd  of  the  excess  of       1868. 
the  accumulated  amouut  of  his  subscriptious  and  in- 
terest     This  being  refused,  he  filed  this  bill,  which 
prayed,  first,  a  declaration  that,  according  to  the  true         f"^ 
construction  of  the   regulations   of  the   Bengal  Civil     CourAnr. 
Service  Annuity  Fund,  and  according  to  the  principles 
explained  in  the  despatch  of  the  court  of  directors  of 
the  East  India  Company  of  the  8th  of  December y  1824, 
the  Plaintiff  and   the  other  subscribers   to  the  fund 
were  entitled  to  a  refund  of  any  excess  of  the  accu- 
mulated value  of  their  contributions  and  interest  above 
the  aggregate  amount  of  the  half  value  of  their  respec- 
tive annuities,  according  to  the  table  annexed  to  the 
regulations  of  the  fund. 

2.  That  the  East  India  Company,  and,  if  necessary, 
the  managers  of  the  fund,  might  be  decreed,  out  of  the 
final  and  disposable  balance  of  10,86,257  rupees  (a), 
now  in  the  hands  of  the  East  India  Company,  or  other- 
wise ont  of  the  general  funds  of  the  said  institution,  to 
pay  to  the  Plaintiff  the  sum  of  44,693  rupees  (6),  being 
the  excess  of  the  accumulated  value  of  his  contributions 
above  the  sums  chargeable  against  him  in  respect  of  his 
annuity,  with  interest. 

3.  That  the  Defendants  might  be  restrained  from 
capitalising  or  converting  to  their  own  use  the  sum 
of  26,26,367  rupees  (a)  or  any  part  thereof,  and  from 
applying  the  same  otherwise  than  to  the  purposes  of 
the  said  fund. 

It  was  stated  by  the  bill,  that  in  Bombay  and  Madras 
the  practice  of  refunding  had  uniformly  prevailed. 

The 

(a)  The  aReged  aggregate  ex-  {h)  The  unappropriated  balance 

standing  to  the  credit  of  the  fund. 
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The  cause  now  came  on  for  hearing. 

Mr.  Butt,   Mr.   Rolt,    Mr.   R.  Palmer  and    Mr. 
Freeling,  for  the  Plaintiff. 

Sir  R.  Bethell,  Mr.  Lloyd  and  Mr.  MelviUe,  for  the 
East  India  Company. 

Mr.  Follett  and  Mr.  Rogers  for  the  managers  of  the 
fund. 

Mr.  Macnaghten  for  two  subscribers^  who  had  not 
paid  one  half,  and  had  not  accepted  annuities. 

Mr.  R.  Palmer  in  reply. 


The  Master  of  the  Rolls. 

'Sofo.  3.  This  suit  is  instituted  by  one  of  the  retired  servants 

of  the  civil  service  of  the  East  India  Company  in 
Bengal,  asking  this  Court  to  put  a  construction  oq 
certain  written  documents,  some  of  which  contain  tlie 
regulations  of  the  Bengal  Civil  Service  Annuity  Fund, 
and  others  of  which  are  explanatory  thereof. 

The  documents  adduced  by  the  Plaintiff,  in  support 
of  his  claim,  are  of  three  different  classes,  which  vary 
in  degrees  of  value  and  importance.  The  first  class 
consists  of  documents  which  bear  date  in  and  prior  to 
the  year  1826,  and  by  which  the  annuities  of  retiring 
civil  servants  in  Bengal  were  established  and  regulated. 
The  documents  of  the  second  class  bear  date  in  the 
year  1836,  and  relate  to  the  temporary  substitution  of 
a  new  and  experimental  plan,  for  the  purchase  of  an- 
nuities for  retiring  civil  servants  at  a  quarter  of  their 
value,  instead  of  one-half,  in  consequence  of  the  partial 
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failure  of  the  original  scheme.  The  documents  of  the 
third  class  bear  date  in  the  years  1838  and  1841,  and 
relate  to  the  substitution  of  a  new  plan  for  the  ac- 
quisition of  the  annuities  by  retiring  civil  servants,  and 
to  the  various  modifications  in  the  scheme  of  the  in- 
stitution,  which  were  proposed,  and  which  were  ac- 
cepted or  rejected.  The  two  latter  classes  of  documents, 
as  will  appear  plainly  in  the  course  of  the  observations 
I  have  to  make,  bear  little  upon  the  real  question 
before  me.  They  relate  rather  to  the  history  of  the 
institution,  after  the  experience  of  some  years  had  shewn 
its  working  and  tested  its  efficiency. 


1868. 

BOLDERO 
V. 

The 
East  India 
Company. 


The  question  really  depends  on  the  documents  which 
bear  date  in  and  prior  to  the  year  1826,  by  which  the 
fund  for  compensating  the  retiring  civil  servants  was 
created,  and  the  institution  established.  The  docu- 
ments of  this  period  are  also  of  very  unequal  value. 
They  are  four  in  number.  The  first  bears  date  the  1st 
May^  1822,  and  is  a  proposal,  in  writing,  made  to  the 
East  India  Company  by  their  civil  servants  in  the 
Presidency  of  Bengal.  It  suggests  the  propriety  of 
raising  a  fund,  for  the  purpose  of  providing  annuities 
for  retiring  civil  servants,  and  points  out  the  means  by 
which  this  might  be  done,  which  is,  partly  by  sub- 
scription amongst  themselves,  and  partly  by  a  contri- 
bution to  be  made  by  the  company  itself.  It  further 
suggests,  that  the  East  India  Company  should  act  as 
treasurers  of  the  fund,  and  that  in  that  character  the 
company  should  make  and  pay  interest  on  the  funds 
subscribed,  and  to  be  retained  by  them.  The  second  do- 
cument of  this  series  bears  date  the  29th  of  June,  1822. 
It  is  a  dispatch  from  the  Governor-General  to  the 
East  India  Company,  recommending  the  adoption  of 
this  proposal.  The  third  document  is  the  answer  of 
the  directors  of  the  East  India  Company,  which  bears 
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date  the  8th  Decemter,  1824.  The  fourth  document  is 
a  letter  written  by  the  Secretary  of  the  Government  of 
JBenpal  to  the  members  of  the  Committee  of  the  CiTil 
Service,  transmitting  and  accompanying  the  answer  of 
the  directors.  This  last  document  bears  date  the  12th 
3fay,  1826. 

Hie  document  of  paramount  importance  in  this 
series  is  the  third,  viz.  the  answer  of  the  directors  of 
the  8th  December,  1824.  It  is  an  assent  to  the  prin- 
ciple of  the  proposal  made  by  the  civil  servants,  but 
it  adopts  that  principle  on  more  liberal  terms  than  had 
been  suggested  by  them.  The  question  really  depends 
on  the  construction  of  this  document;  the  others  are 
of  little  moment,  and  indeed  might  be  disregarded, 
except  for  the  purpose  of  explaining  how  the  system 
originated,  and  in  that  view,  might  possibly  be  re- 
ferred to  when  the  history  of  the  origin  of  the 
institution  could  assist  in  explaining  any  word  or 
sentence  of  ambiguous  import,  did  any^  such  occur  in 
this  dispatch  of  the  8th  December,  1824.  This  also 
has  been  the  view  adopted  by  the  counsel  for  the 
various  parties  to  the  cause,  and,  accordingly,  ail  the 
principal  arguments  have  been  directed  to  the  con- 
sideration of  the  meaning  of  this  document,  and  the 
true  construction  to  be  placed  upon  it  with  reference  to 
the  claim  of  the  Plaintiff. 

This  document  is  called  ''  The  Public  Letter  U>  Bengal 
of  8th  December,  1824;"  it  consists  itself  of  two  parts, 
which  also  are  of  unequal  value.  The  former  part  con- 
sists of  seventy-eight  paragraphs,  of  which  the  last 
forty-six  paragraphs  contain  a  long  and  elaborate  dis- 
cussion, in  detail,  of  the  plan  suggested  by  the  civil 
servants,  and  of  the  alterations  and  modifications  of  it, 
which  the  directors  propose  to  introduce;  and  the  latter 
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ptttt  contains,  in  pariillel  coIamn§  on  one  side^  tbe 
regulations  proposed  hj  the  committee  of  tbe  Bengal 
^ivil  servantd^  and,  on  the  opposite  side,  the  alterations 
considered  necessary  by  tbe  Court  Of  Directors.  Thus 
it  is^  that  tbe  latter  part  of  this  public  letter  contains 
the  statute  in  writing,  if  I  may  so  express  myself,  by 
which  the  Civil  Service  Retiring  Annuity  Fund  is  to  be 
regulated ;  and  the  former  part  of  it  contains  expla* 
nations  of  the  scheme  so  sanctioned,  with  discussions 
as  to  its  objects  and  its  probable  operation,  together 
with  the  reasons  which  have  induced  tbe  directors  to 
modify  the  proposals  submitted  to  them,  and  to  es^ 
tablish  the  institution  itself,  upon  the  regulations  whicb 
I  have  termed  the  statute  governing  the  formation  and 
distribution  of  the  fund. 


1868- 


We  should,  therefore,  in  the  first  instance,  look  at  the 
statute  ot  regulations  of  tbe  histitution,  in  the  latter 
division  of  this  document,  and  if  they  are  clear  and  com- 
plete as  to  the  question  before  tbe  Court,  they  cannot 
with  propriety  be  set  at  nought  or  contradicted  by  what 
may  be  discovered  in  the  early  part  of  the  dispatch, 
wbich  is  explanatory  of  the  reasons  for  establishing,  and 
discusses  the  consequences  whicb  may  be  expected  to 
follow  from  the  creation  of  the  institution  and  the  plan 
ibus  settled.  At  the  same  time,  it  would  be  very  unfit 
to  look  at  tbis  part  of  the  letter  alooe ;  it  m^y  well  be, 
that  a  careful  examination  of  both  parts  of  this  docu- 
ment, taken  together,  may  shew  that  some  regulations 
originally  intended  have  been  omitted,  that  the  manner 
in  whicb  some  of  the  regnlatioM  are  worded  is  imperfect 
and  incomplete,  that  an  uncertainty  or  ambiguity  exists 
in  others,  which  is  only  to  be  discovered  by  a  know* 
ledge,  not  only  of  all  tbe  facts  connected  with  tbe  case> 
but  also  of  the  reasons*  wbich  influenced  and  the 
motives  whicb  actuated  the  directors  in  tbe  establisbment 
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of  this  scheme :  the  reasons  and  motives  are  displayed 
only  in  the  former  part  of  this  dispatch,  and  as  they  form 
a  part  of  the  document  itself,  the  true  construction  of  it 
can  only  be  arrived  at  by  careful  perusal  and  exami- 
nation of  the  whole  taken  together.  This  is  the  more 
necessary,  in  this  particular  case,  because  the  perusal  of 
the  whole  of  the  documents  has  led  me  to  the  conclu- 
sion, that  the  proposed  regulations,  with  the  alterations 
made  by  the  directors  and  which  are  appended  to  it,  in 
parallel  columns,  seem  to  have  been  intended  by  the 
directors  principally  in  the  light  of  shewing  the  mode 
in  which  they  thought  they  could  best  express,  in  what 
may  be  called  the  form  of  enactment,  the  objects 
which  they  had  fully  propounded  and  explained  in  the 
earlier  part  of  their  letter.  A  careful  examination, 
therefore,  of  both  parts  of  this  document,  both  sepa- 
rately and  conjointly,  and  of  what  gave  rise  to  it,  is 
necessary  to  enable  the  Court  to  come  to  a  satisfactory 
conclusion  as  to  the  real  meaning  and  true  construction 
to  be  put  on  this  paper  with  regard  to  the  question 
itself. 


The  general  object  of  the  scheme  proposed  by  the 
civil  servants  of  Bengal  was  the  creation  of  an  annuity 
fund  to  supply  annuities  for  the  retirement  of  civil  ser- 
vants every  year,  of  such  an  amount  and  attainable  on 
such  terms  as  to  induce  a  considerable  number  of  the 
civil  servants  to  retire  in  each  year,  and  thus  to  make 
way  for  others.  The  leading  objects  then  were  twofold ; 
first,  by  this  means,  to  secure  an  annuity  to  civil  ser- 
vants on  their  retiredaent;  and  secondly,  to  promote, 
what. is  called  in  these  papers,  a  *^ quicker  movement*  in 
the  promotion  of  civil  servants.  To  accomplish  these 
objects,  the  civil  servants  of  Bengal  proposed,  that  as 
a  fund  should  be  formed  in  the  following  manner, 
namely,  that  the  civil  servants  should  subscribe  4/.  per 
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cent,  per  anDum  on  the  amount  of  their  official  incomes 
and  emoluments  in  the  first  place,  and  as  this  would 
not  be  sufficient  to  provide  a  fund  sufficiently  large  for 
the  purpose  required,  they  requested  the  directors  of  the 
East  India  Company  to  supply  a  sum  proportionate  to 
what  they  allowed  to  the  Madras  fund,  which  was  then 
in  operation ;  that  is,  to  supply  an  equal  amount  with 
the  sums  subscribed  by  the  civil  servants  themselves, 
and  by  these  means,  they  calculated  that  a  fund  would 
be  created  which  would  be  sufficient  to  make  up  what- 
ever might  be  required,  in  order  to  admit  of  eight  or 
nine  retirements  every  year  upon  life  annuities  of  10,000 
rupees  each*.  And  they  suggested,  that  the  subscriber 
should  become  absolutely  entitled  to  the  offi;r  of  an 
annuity  for  his  life,  for  that  amount,  when  he  had 
been  a  subscriber  for  twenty-three  years,  but  that  he 
was  also  to  be  able  to  entitle  himself  to  the  like  an- 
nuity, at  anytime  before  that  period,  provided  he  paid 
to  the  institution  the  difference  between  two-thirds  of 
the  actual  value  of  the  annuity  on  his  life,  at  the  date  of 
his  retirement,  and  the  accumulated  amount  of  his 
previous  subscription  to  the  fund.  The  proposal  then 
contains  many  regulations  for  working  out  this  system 
in  detail.    . 


1868. 
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The  JSast  India  Company,  by  their  letter  of  the  8th 
December,  very  readily  adopted  the  principle  of  the  pro- 
posal of  the  Bengal  civil  servants,  but  they  did  so  on  a 
much  more  liberal  scale,  and  introduced  several  modi- 
fications, which  were  better  calculated  to  secure  the 
object  they  both  had  in  view.  The  object  of  the  di- 
rectors of  the  company  is  expressed  thus,  in  the  33rd 
paragraph  of  their  public  letter : — ^They  state  their 
favorable  opinion  of  the  establishment  of  such  a  fund, 
because  it  was  calculated  to  answer  "  useful  and  wise 
ends,  as  providing  for  an  unexpected  loss  of  fortune, 
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and  9A  occasioning  the  return  of  the  company's  servants 
to  Europe  by  a  quicker  movement  than  would  otherwise 
take  place,  and  thus  securing  to  the  company  the  ser- 
vices of  Europeans  in  the  most  active  period  of  their 
lives,  and  making  way  for  the  advance  of  younger 
servants/' 


The  modiBcations  which  the  directors  introduced,  to 
promote  this  object,  were  to  the  following  effect: — 
They  resolved  that  the  annuities  should  be  10,000 
rupees  each,  at  25.  per  rupee,  that  is  1|000/.  sterling  per 
annicm,  raising  the  annuity  therefore  from  700/.  to 
1,000Z.,  and  that  the  period  to  entitle  a  person  abso- 
lutely to  the  annuity  should  be  twenty-five  years'  sub- 
scription, and  twenty-two  years*  actual  residence  in 
India^  and  that  before  that  time  the  civil  servant  might 
entitle  himself  to  receive  it  by  payment  of  one-half  of 
the  value  of  the  annuity,  towards  the  payment  of  which 
the  amount  of  his  subscriptions  was  to  be  allowed  oq 
account,  and  the  Ik^st  India,  Company  undertook  to 
contribute  whatever  money  might  be  required  in  ad- 
dition to  th^  contributions  of  the  subscribers,  to  enable 
the  fund  to  grant  as  many  as  nine  annuities  annually, 
on  the  principle  thus  stated.  Furthermore,  in  order  to 
diminish  the  amount  to  be  paid  by  the  retiring  civil 
servant  to  entitle  him  to  his  annuity,  the  company 
resolved,  by  article  64,  "  that  interest  at  the  rate  of  QL 
per  cent  per  annum  should  be  allowed  on  the  funds  set 
apart  for  the  p-^yment  of  the  annuities"  which  would 
have  the  effect  of  causing  the  subscriptions  of  the  civil 
servants  to  accumulate  at  that  rate  at  compound  int^ 
rest.  The  annuities  in  each  year  were  to  be  offered  to 
the  civil  servants,  according  to  their  seniority,  or  the 
''gradation  list"  of  the  service,  as  settled  by  the  di- 
rectors. With  respect  to  existing  civil  servants^  tbo 
subscription  was  to  be  optional}  but  with  r^pect  to  all 
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future  civil  Bervmnts  in  Bengal,  it  was  to  be  compulsory^ 
and  an  engagement  to  subscribe  to  the  fund  was  to  be- 
come a  part  of  the  covenants  of  all  persons  thereafter  to 
be  appointed  writers. 

The  general  effect  of  this  scheme,  in  the  majority  of 
cases,  is  very  plain.  Every  one  of  the  Bengal  civil 
servants  was  to  subscribe  four  per  cent,  out  of  his  oflt* 
cial  income  and  emoluments ;  this  was  to  accumulate  at 
compound  interest  at  six  per  cent,  until  he  retired. 
Whenever  he  was  desirous  to  do  so,  provided  the 
pensions  then  available  were  not  taken  by  his  senior,  he 
was  entitled  to  a  retiring  pension  of  1,000/*  per  annum 
for  his  life,  on  payment  of  so  much  money  as,  together 
with  the  fund  created  by  his  subscription  of  four  per 
cent  accumulated  at  compound  interest  of  six  per  cent, 
would  amount  to  half  of  the  value  of  such  an  annuity 
at  the  age  he  bad  then  attained.  Thus,  supposing  a 
civil  servant  to  have  attained  the  age  of  forty-five  years, 
and  to  be  then  desirous  of  retiring,  the  value  of  the  an^* 
nuity  of  10,000  rupees  for  his  life  is  calculated  at 
101,100  rupees,  according  to  the  table  appended  to 
the  regulations.  The  consequence  would  be,  that  the 
price  to  be  charged  against  him  for  this  annuity  would 
be  half  or  50,650  rupees;  and  if  his  subscriptions 
of  four  per  cent,  out  of  his  official  income  with  the 
accumulated  interest  thereupon  amounted  to  50,000 
rupees,  he  would  have  to  pay  550  rupees  additional, 
to  entitle  himself  to  the  annuity.  If  the  subscriptions 
amount  to  50,550  rupees  he  would  have  to  pay  nothing. 
In  these  caises  the  regulations  are  distinct  and  un- 
ambiguous, but  if  his  subscriptions,  either  with  or 
without  the  accumulated  interest,  exceed  the  50,550 
rupees,  then  arises  the  question  raised  by  the  bill.  In 
that  event,  is  the  civil  servant  entitled  to  a  refund  of  his 
subscriptions,  over  and  above  the  50,550  rupees  that  is 
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over  and  above  the  sum  which  was  required  to  be  paid 
or  made  good  by  him,  for  the  purpose  of  purchasing  his 
life  annuity  of  l^OOO/.,  at  the  rate  of  the  half  value 
thereof  ? 

This  is  exactly  the  case  which  has  occurred  to  the 
Plaintiff  and  many  other  subscribers  to  the  fund  who 
stand  in  the  same  situation  as  himself.  The  Plaintiff 
entered  the  civil  service  of  the  East  India  Company  in 
the  year  1827,  he  retired  in  the  year  1852,  he  had  been 
twenty-five  years  in  the  civil  service  of  the  JSast  India 
Company,  of  which  twenty-two  years  had  been  spent  in 
India,  he  was  then  sixty-one  years  of  age  and  he  was 
entitled  to  the  annuity  of  10,000  rupees,  or  1,000/.  ster- 
ling at  the  price  of  38,086  rupees,  which,  according  to 
the  tables  referred  to,  was  the  half  value  of  that  annuity 
for  the  remainder  of  his  then  life.  The  balance  then 
standing  to  the  credit  of  the  Plaintiff,  on  the  books 
of  the  trustee  and  managers  of  the  Bengal  Civil  Service 
Fund,  was  87,504  rupees,  which,  after  deducting  the 
38,086  rupees  leaves  a  surplus  to  his  credit  of  49,419 
rupees,  which  is  the  amount  now  claimed  by  him. 

On  examining  the  regulations  proposed  by  the  Bengal 
civil  servants,  as  altered  by  the  directors,  with  reference 
to  this  question,  one  is  struck,  in  the  first  place,  by  the 
total  omission  of  all  notice  of  any  such  case  as  that 
which  has  occurred  and  which  has  given  rise  to  this  suit. 
Throughout  these  regulations,  no  reference  is  made 
directly  or  indirectly  to  any  payments  by  a  subscriber 
exceeding  the  price  he  would  have  to  pay  for  his  annuity. 
No  allusion  is  made  to  any  refund  under  any  circum- 
stances, except  that  in  the  thirteenth  clause,  it  is  pro- 
vided, **  that  any  subscriber  who  may  be  dismissed 
from  the  honorable  company's  service,  shall  forfeit  all 
right  to  any  benefit  from  the  institution  and  shall  be 
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entitled  to  no  refund  of  any  payments  which  he  may 
have  made/'  We  are  therefore  driven  in  the  absence 
of  express  enactment  to  consider  which  view  of  the  case 
is  either  impliedly  included  in,  or  if  not,  is  most  con* 
sistent  with,  the  frame  of  the  scheme  and  the  existing 
regulations.  The  clauses  which  may  be  said  to  relate 
more  especially  to  this  subject  are  the  1st,  lOth,  11th, 
12th  and  30th. 
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The  first  is  in  these  words: — "(1)  The  subscribers 
shall,  from  the  1st  of  May^  1825,  contribute  for^  the 
purposes  of  the  funds  one  twenty-fifth  part  of  their 
salaries  and  all  other  public  emoluments,  however  de- 
nominated, compensation  for  travelling  expenses  ex- 
cepted." 

The  10th  is — "(10)  Should  any  subscriber,  having 
resided  in  India  in  the  civil  service  not  less  than  twenty- 
one  years,  and  being  a  member  of  the  institution  the 
full  period  of  twenty-five  years,  retire  from  the  service 
before  the  operation  of  an  annuity  may  devolve  on  him, 
he  shall  be  entitled  to  the  same  in  his  proper  turn, 
without  any  payment  to  the  fund,  save  what  may  be 
claimable  under  the  following  rules." 

The  11th  is — "(11)  Any  subscriber  who  may  accept 
the  tender  of  an  annuity  shall  be  required,  to  entitle 
him  to  such  annuity,  to  pay  to  the  institution,  previous 
to  the  date  at  which  the  annuity  is  to  commence,  the 
difference  between  one-half  of  the  actual  value  of  the 
annuity  on  his  life,  and  the  accumulated  value  of  his 
previous  contribution,  in  case  the  latter  quantity  shall 
be  less  than  the  former;  these  values  shall  be  deter- 
mined as  below  provided." 

The  12th  id — "(12)  Any  member  so  choosing  may 
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decline  payiag  the  difference  defined  io  the  foregoing 
rule,  and  shall  in  such  case  be  entitled  to  an  annuity 
diminbhed  in  proportion  to  the  sum  by  which  the 
accumulated  value  of  his  contribution  is  less  than  one- 
half  of  the  actual  value  of  an  annuity  on  his  Ufe." 

Thesci  therefore,  do  little  more  than  specify  the 
amount,  if  any,  which  the  civil  servant  will  have  to  pay 
should  he  accept  the  annuity  when  his  turn  comes. 

Then  comes  the  30th,  which  is  in  these  words : — 
*'  (30)  To  determine  the  accumulated  value  of  the 
contributions  of  any  subscriber,  the  accountant  shall 
keep  separate  accounts  for  each  member,  and  these 
accounts  shall  be  annually  made  up  with  the  rate  of 
interest  allowed  by  the  company." 

This,  therefore,  specifies  how  the  sums  already  con- 
tributed by  the  retiring  civil  servant  is  to  be  ascertained. 
It  would  seem,  therefore,  if  the  matter  rested  on  these 
regulations  alone  that  the  utmost  that  could  be  urged 
on  the  subject  would  be,  to  say  that  it  was  a  casus 
omissus;  but  if  so,  it  would  be  unfavourable  to  the 
Plaintiff,  because  to  decide  in  his  favor  would  be  to 
import  into  the  institution,  to  meet  an  unforeseen  event, 
a  regulation  not  only  not  specified,  but  not  even  in- 
cluded by  any  inference  that  could  fairly  be  drawn 
either  from  the  general  scope  of  the  scheme  itself,  or 
from  any  of  the  particular  and  individual  clauses  pro- 
vided for  its  regulation.  It  would  be  impossible  for 
this  Court,  in  expounding  the  meaning  of  a  contract,  to 
adopt  any  such  course.  But  on  these  clauses,  the  ob- 
jection to  the  Plaintiff's  case  does  not  rest  here;  for 
what  is  more  important  is,  that  to  decide  in  his  favor, 
would  not  be  merely  to  import  a  new  regulation  into 
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tbe  iDBtitution,  but  one  which  would  be  incousifitent 
with  some  of  those  which  are  already  established.  The 
first  regulation  which  I  have  read  provides,  that  a  sub- 
scriber shall  contribute  four  per  cent,  from  his  income 
without  any  limit  of  time ;  i,  e.  that  he  is  to  remain  a 
subscriber  as  long  as  he  continues  in  the  service  of  the 
company.  The  10th  provides,  that  after  subscribing 
for  twenty-five  years,  and  residing  in  India  twenty-two 
years,  a  subscriber  may  cease  to  be  a  subscriber,  and 
retire  from  the  service  without  forfeiting  his  right  to  an 
annuity  in  his  turn,  and  without  making  any  further 
payment  than  that  specified  in  clause  1 1 ;  that  is,  with* 
out  doing  more  than  paying  the  balance,  if  any,  which 
may  be  necessary  to  make  up  the  one-half  value  of  the 
annuity.  In  other  words,  if  the  subscriber  at  that  time 
has  paid  his  one-half  value  of  the  annuity,  he  will  have 
nothing  more  to  pay ;  but  if  he  have  overpaid  the  one- 
half  value,  what  more  is  to  be  done,  according  to  the 
regulations?  Nothing;  for  it  is  not  stated  that  the 
excess  is  to  be  refunded  to  him.  It  might,  no  doubt, 
be  extremely  difficult  to  introduce  a  series  of  regula* 
tions,  which  should  exactly  specify  when  the  subscrip-* 
tion  should  cease,  so  as  to  fit  exactly  the  time  when  the 
amount  standing  to  the  credit  of  the  subscriber  would 
precisely  equal  the  one-half  value  of  the  annuity  at  the 
age  when  he  chose  and  was  able  to  retire ;  but  if  it  had 
been  the  intention  of  the  company  and  directors  to  efiect 
such  an  object,  nothing  would  have  been  more  easy  than 
to  have  approximated  very  closely  to  this  end.  They 
might  have  provided  that  the  subscription  to  the  fund 
should,  at  all  events,  cease  at  that  time  whenever  it  oc- 
curred, when,  having  regard  to  the  age  of  the  subscjriber 
and  the  accumulated  amount  of  his  subscriptions,  an 
amount  was  standing  to  his  credit  of  not  less  than  one-half 
of  the  value  of  the  annuity  be  would  be  entitled  to  receive, 
if  one  could  then  be  tendered  to  him  for  acceptance :  and 
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the  regulations,  by  way  of  further  approximatiou  to  this 
idea  of  perfect  equality,  under  all  circumstances,  if  such 
had  been  the  object,  might  ha?e  further  provided,  that 
when  the  annuity  was  afterwards  tendered  to  and  ac- 
cepted by  this  civil  servant,  any  accumulation  over  the 
one-half  value  of  the  annuity,  which  would  necessarily 
have  diminished  in  consequence  of  his  increased  age  since 
the  period  when  his  subscription  was  stopped,  should 
be  refunded  to  him.  But  the  contrary  of  all  this  seems 
to  me  to  be  contemplated ;  and  looking  at  these  regula- 
tions alone,  it  would  seem  to  be  provided,  that  the  sub- 
scriptions' are  always  to  be  paid  by  every  person  as 
long  as  he  continues  a  civil  servant,  and  that  he  is  not 
to  retire  from  the  service  without  forfeiting  all  right  to 
any  annuity,  unless  he  have  subscribed  to  the  fund  for 
twenty-five  years,  and  have  passed  twenty-two  of  these 
years  in  India. 


This  is  how  the  matter  stands  when  rested  solely  on 
the  regulations  themselves.  Upon  them  exclusively  the 
Plaintiff  would,  in  my  opinion,  have  nothing  on  which 
to  found  an  argument  in  favor  of  his  contention. 

I  then  turn  to  the  dispatch  itself,  and  to  the 
clauses  which  precede  and  accompany  the  regulations, 
of  whose  bearing  upon  the  regulations  themselves  I 
have  already  stated  my  opinion.  After  bestowing  a 
careful  attention  to  the  argument  addressed  to  me,  and 
which  were  founded  on  the  clauses  I  am  about  to  refer 
to,  I  am  unable  to  discover  any  thing  to  control  or  alter 
the  view  which  I  have  taken  of  the  Plaintiff's  case,  as 
derived  from  the  regulations  themselves,  but  on  the  con- 
trary, when  taken  as  a  whole,  I  find  somewhat  to 
confirm  it.  The  clauses  principally  relied  on  by  the 
Plaintiff  are  the  following :  the  62nd,  53rd,  66th,  66th 
and  67th.     I  read  the  62nd  and  67th,  which  are  the 
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roost  important  and  most  favorable  to  the  view  of  the 
Plaintiff.    The  62nd  is  in  these  words: — 

"  The  third  point  requiriitg  attention  is,  the  proportion 
of  value  of  the  annuity  which  should  be  paid  by  the 
annuitants,  or  in  other  words,  what  shall  be  the  sum 
paid  by  a  servant,  including  his  accumulated  subscrip- 
tions, to  entitle  him  to  an  annuity,  if  otherwise  eligible ; 
upon  which  point  we  must  observe,  that  we  consider  it 
of  essential  importance  that,  so  far  as  may  be  prac- 
ticable, the  advantages  afforded  by  the  fund  should  be 
available  by  those  eligible  to  receive  them  upon  terms 
of  strict  equality." 

The  57th  may  be  termed  a  species  of  summary  or 
winding  up  of  the  former  ones.     It  is  in  these  words : — 

"  But  although,  in  the  mode  here  proposed,  all  ser- 
vants, upon  becoming  annuitants,  will  pay  half  the 
value  of  their  respective  annuities  and  no  more,  and  will 
be,  so  far,  placed  upon  an  equal  footing,  yet  it  has  not 
escaped  our  observation,  that  there  will  be  a  material 
difference  in  the  value  of  the  risks  incurred  by  the 
several  subscribers  of  losing  by  death,  or  early  retire- 
ment, the  amount  of  their  contributions.  The  extent  of 
the  risk  depends  upon  the  sum  contributed  in  each 
year,  and  upon  the  number  of  years  for  which  the  con- 
tribution has  been  paid,"  &c.  &c. 

The  first  of  these  regulations,  therefore,  it  is  con- 
tended, contemplates,  as  a  foundation  for  the  scheme, 
in  the  first  place,  strict  equality,  which  would  not,  it  is 
argued,  be  attained,  if  one  civil  servant  contributed  a 
much  larger  sum  than  another,  and  after  having  so 
done  received  only  the  same  amount  of  annuity.  To 
enforce  and  maintain  this  equality,  it  is  argued  by  the 
Plaintiff,  that  it  is  essential  to  repay  to  the  civil  servant 
the  excess  which  he  has  paid  over  and  above  the  half 
value  of  his  annuity.    The  other  clause,  the  57th,  is,  it  is 
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contended,  still  more  precise  in  the  same  direction ;  for 
it  expressly  lays  down  that  the  principle  of  the  scheme 
is,  that  '^  all  servants,  upom  becoming  annuitants,  will 
pay  half  the  value  of  their  respective  annuities  and  no 
wunre,  and  will,  so  far,  be  placed  upon  an  equal  footing/' 
For  the  Plaintiff  it  b  argued  (and  apparently,  at  first 
sight,  with  great  force),  that  it  would  be  a  direct  viola* 
tion  of  this  rule  to  say,  that  when  a  civil  servant  has 
contributed  out  of  his  official  income  more  than  half 
the  value  of  his  annuity,  that  excess  is  to  be  retained, 
and  he  is  not  to  have  any  increase  made  to  his  annuity. 
It  is  impossible  to  say  that  there  is  not  great  weight  in 
these  arguments,  when  these  clauses  are  looked  at 
alone  without  the  rest  of  the  document  with  which  they 
are  united;  but  taken  in  conjunction  with  the  rest  of 
the  clauses  which  constitute  the  institution,  it  is,  in  my 
opinion,  impossible  to  give  to  them  the  effect  contended 
for  by  the  Plaintiff. 


In  the  first  place,  when  we  come  to  the  clauses 
which  specify  the  means  by  which  the  annuity  fund  is 
to  be  formed  (from  sixty  to  sixty-six,  both  inclusive),  it 
is  stated,  that  the  fund  is  to  arise  from  three  sources, 
and  three  only,  viz, : — 1st,  by  subscriptions  from  civil 
servants  proportioned  to  their  official  income ;  2ndly,  by 
contributions  fi'om  the  company;  and  Srdly,  by  fines 
from  persons  being  annuitants.  In  the  former  case,  it  is 
expressly  laid  down,  that  it  is  to  be  an  inseparable  coodi^ 
tion,  attached  to  all  persons  tlMreafter  appointed  writers, 
that  they  are  to  contribute  four  per  cent,  upon  their  sa- 
lariea  and  allowed  emoluments.  There  is  no  exception 
stated,  no  reduction  allowed,  no  period  specified  when 
diis  subscriptioD  is  to  cease ;  bat  »s  long  as  any  persoo 
is  a  civil  servant,  so  long  muBt  be  be  a  subscriber,  and 
that  be  shall  be  a  svbseriber  is  to  form  a  part  of  tbe 
covenant  whicb  be  is  to  enter  into  with  the  £a$t  Indid 
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Company.  I  have  already  noticed^  how  easy  and  ob- 
vious it  would  have  been  to  stop  the  subscription  at 
the  time  when  the  amount  standing  to  his  credit  equalled 
the  half  value  of  the  annuity  at  the  age  which  the  sub- 
scriber had  then  reached.  If  such  had  been  their 
intention,  why  did  this  clause  omit  to  state  the  period 
when  the  subscription  should  stop,  or  be  silent  as  to 
any  refund  ?  But  what  is  still  stronger,  when  we  look 
at  the  words  of  this  clause,  according  to  their  rigid  and 
strict  construction,  they  do  not  import  that  no  civil 
servant  is  never  to  subscribe  more  than  half  the  value 
of  the  annuity ;  but  they  import  that  he  shall  never  pay 
any  more  than  half  the  value  of  the  annuity.  In  other 
words,  it  simply  enacts,  that  the  payment,  if  any,  which 
he  shall  have  to  make,  and  which  constitutes  the  third 
source  by  which  the  fund  is  to  be  supplied,  shall  not 
exceed  what,  together  with  his  contributions  to  the  first 
source  from  which  the  fiind  springs,  viz.,  his  subscrip- 
tion accumulated  at  six  per  cent,  shall  amount  to  the 
half  value  of  the  annuity  of  1,000/.  at  his  period  of  life. 
It  might  appear,  at  first  sight,  that  this  was  a  trifling 
and  technical  distinction  to  draw  between  the  word 
**  subscribe"  and  the  word  '^ pay  ;'*  but  a  more  careful 
examination  will  shew,  I  think,  that  it  is  the  true  effect 
and  meaning  of  all  these  clauses.  There  are  three 
sources  of  income  by  which  the  fund  is  to  be  created. 
Two  of  these  spring  from  the  civil  servants,  viz.,  sub- 
scriptions and  fines,  which  latter  word  is  used  for  the 
payment  of  the  half  value  of  the  annuity.  The  clauses 
from  62  to  67,  inclusive,  relate  to  the  latter  of  these 
two  sources  of  income.  The  word  "  equality/'  in  the 
62nd  paragraph,  has  reference,,  therefore,  exclusively  to 
the  equality  of  price  to  be  paid  for  the  annuity ;  so  also 
the  words  "  no  more,"  in  paragraph  67,  have  reference 
to  the  same  point,  viz.,  the  amount  to  be  paid  for  the 
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have  reference  to  the  same  point,  viz.,  the  amount  to  be 
paid  for  the  annuity.  This  point  is  also  made  clearer,  by 
considering  in  what  manner  and  to  what  extent  the  rules 
provide  for  the  remaining  course  of  income  by  which 
the  fund  is  to  be  provided.  This  (which  in  these  regula- 
tions is  treated  as  the  second  source)  is  the  contributions 
by  the  company.  Now,  by  these  regulations,  it  is  ex- 
pressly provided,  that  the  company  shall  contribute 
such  a  sum,  whatever  it  may  be,  in  addition  to  the 
contributions  of  subscribers,  as  will  be  sufficient  to 
enable  the  fund  to  grant  the  annuities  in  question. 

"  (61)  With  a  view  essentially  to  promote  the  wel- 
fare of  this  important  class  of  the  company's  servants, 
to  whom  is  entrusted  the  discharge  of  very  arduous  and 
responsible  duties,  and  from  a  conviction  that  pecuniary 
advantage  of  equal  extent  could  not  so  beneficially  be 
communicated  in  any  other  mode,  we  have  resolved, 
that,  provided  an  annuity  fund  be  formed  in  Bengal^ 
upon  the  principles  explained  in  this  dispatch,  and 
under  such  a  modification  as  we  shall  prescribe  of  the 
regulations  framed  by  a  committee  of  the  civil  servants 
on  the  28th  January^  1822,  the  company  shall  contribute 
whatever  sum  may  be  required  in  addition  to  the  contri- 
butions of  subscribers,  to  enable  the  fund  to  grant  such 
number  of  annuities  as  may  be  accepted  under  the  pre- 
scribed regulations,  not  exceeding  nine  per  annum/' 

Now  the  contributions  of  the  civil  servants  consist  of 
two  distinct  matters,  viz.,  subscriptions  and  fines.  If 
the  contention  of  the  Plaintifi*  prevailed,  it  would  be 
necessary  for  the  company  not  only  to  contribute  what 
might  be  required  for  the  puipose  here  specified,  but 
also  what,  in  addition,  might  be  required  for  the  pur- 
pose of  refunding  the  subscribers  the  excess  of  the  sum 
standing  to  their  credit  above  the  half  value  of  their 
annuity.     To  effect,  therefore,  the  objects  of  Plaintiff, 
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this  clause  (61)  must  be  modified^  and  its  present  im* 
port  wholly  varied.  The  expressed  constitution^  there- 
fore,  of  the  scheme,  as  propounded  in  this  letter, 
negatives  the  argument  founded  on  the  clauses  relied 
upon  by  the  Plaintiff,  and  shew  that  these  clauses  must 
be  intended  to  refer,  and  to  be  confined,  to  the  case  of 
the  third  source  of  income,  viz.,  the  case  where  the  civil 
servant  accepting  the  annuity  has  not  standing  to  his 
credit,  as  a  subscriber,  as  much  as  the  half  value  of  the 
annuity  he  seeks  to  obtain.  The  fact  is,  that  not  only 
is  perfect  equality,  in  all  cases,  not  contemplated  by 
the  scheme,  but  the  directors  point  out  and  the  scheme 
itself  shews,  that  equality  is  unattainable.  It  is  pre- 
vented by  the  death,  dismissal  or  resignation  of  a  sub- 
scriber before  obtaining  his  annuity  :  it  is  prevented 
by  the  circumstance,  that  prior  claims  may  exhaust  the 
fund,  all  which  is  confirmatory  of  the  observation,  that 
perfect  equality  was  considered  unattainable,  and  that 
the  equality  spoken  of  in  the  clauses  in  question  refers 
exclusively  to  the  payment  to  be  made,  in  respect  of 
which  the  third  source  of  income  vras  derived. 
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This  view  of  the  case  is  confirmed  by  another  circum- 
stance, drawn  from  the  whole  of  the  papers  taken  to- 
gether :  if  we  refer  to  the  basis  on  which  the  scheme 
is  founded,  we  find  that  the  contention  of  the  Plaintiffs 
would  fi'ustrate  or  impede  one  of  the  principal  objects 
it  was  intended  to  attain.  That  object  is  thus  stated 
by  the  directors  in  the  opening  of  their  observations  on 
the  proposal  from  Calcutta  m  clause  33,  to  produce 
**  a  quicker  movement  in  the  civil  service."  So,  in  the 
43rd  paragraph  their  object  is  stated  in  these  terms: — 
''Those  advantages  should  certainly  be  considered, 
because  in  order  that  the  funds  may  be  beneficial  to  the 
service,  it  is  important  that  all  the  annuities  from  it,  as 
they  accrue,  should  be  accepted  by  old  servants,  so  that 
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the  fund  may  not  be  instrumental  to  the  retirement  of 
young  and  active  servants,  and  it  cannot  be  expected 
that  old  servants  in  the  profession,  as  they  generally  are 
of  lucrative  offices,  would  be  tempted  to  retire  if  the 
annuity  did  not  afford  a  material  addition  to  such  in- 
come as  the  party  may  possess."  Again,  in  paragraph 
46,  it  is  thus  stated  :  — "  As  the  efficiency  and  utility  of 
an  annuity  fund  must  materially  depend  upon  the  in- 
ducement afforded  by  it  to  old  servants  to  retire,  and 
as  it  cannot  be  expected  that  civil  servants  will  retire  to 
England  without  adequate  provision,  we  have  come  to 
the  determination  that  the  annuities  should  not  fall 
short  of  10,000  rupees  each,  payable  in  Englofui  at  the 
rate  of  two  shillings  the  rupee,  being  1^000^  sterling." 


The  same  view  seems  to  pervade  the  whole  of  the 
documents  on  this  subject  But  if  a  refund  of  the 
excess  of  the  sum  standing  to  the  credit  of  the  civil 
servants  on  his  subscription  account  above  the  half 
value  of  the  annuity  at  the  date  of  his  retirement  were 
allowed,  it  is  manifest  that  it  might,  and  in  many  cases 
must,  have  an  effect  subversive  of  this  very  object 
Now,  as  6L  per  cent  was  to  be  allowed  by  the  com- 
pany on  the  fund  set  apart  for  the  payment  of  the 
annuities,  and  which  fund  consisted  in  part  of  the  sub- 
scriptions of  the  civil  servants,  the  effect  is,  that  their 
subscription  accumulates  at  compound  interest  at  6/.  per 
cent,  per  annum.  If  a  civil  servant  received  the  offer 
of  a  retiring,  annuity,  at  the  period  when  the  sum  stand- 
ing to  his  account  equalled  the  full  amount  of  the  half 
value  of  his  annuity,  or  nearly  so,  he  might  well  6nd 
it  for  his  advantage  to  decline  accepting  the  offer,  as  in 
every  year  the  half  value  of  his  annuity  would  diminish, 
and,  in  the  meantime,  the  saving  from  his  subscriptions 
would  be  accumulating  at  compound  interest  at  6/.  per 
cent.,  all  of  which  would  come  back  to  him,  when,  at 
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some  future  time,  be  accepted  the  annuity.  This  would 
be  the  result  if  the  Plaintiff's  views  of  these  regulations 
were  the  correct  one.  It  is  true  that  the  Plaintiff  does 
not^  as  I  understand  by  his  counsel  at  the  bar,  claim 
the  accumulations  on  his  subscriptions  at  compound  in- 
terest at  6/.  per  cent.,  although  he  does  so  by  his  bill, 
and  that  he  now  only  claims  a  refund  of  the  actual 
excess  paid  by  him  since  the  time  when  his  subscription 
fund  amounted  to  the  half  value  of  the  annuity;  but  it 
is  manifest  this  distinction  is  not  maintainable  by  any 
construction  to  be  placed  on  any  of  the  clauses  of  the 
scheme  itself,  and  that  if  the  Plaintiff  is  entitled  to  any 
refund  at  all,  he  is  entitled  to  a  refund  of  the  whole 
excess  of  his  subscription  fund  as  it  stands  to  his  credit 
in  the  books  kept  by  the  trustees  and  managers  of  the 
institution. 
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Then  again,  the  whole  of  the  clauses  which  relate  to 
the  principal  part  of  the  scheme,  and  which  contain  the 
calculations  upon  which  it  is  founded,  negative  the  view 
put  forward  by  the  Plaintiff,  both  in  its  expre^s  words 
and  in  the  general  scope  and  spirit  of  them.  Thus  it 
is,  that  in  the  calculations  mentioned  in  the  62nd  clause, 
and  worked  out  in  the  71st  clause,  the  interest  is  calcu- 
lated on  the  balance  of  the  fund  in  the  hands  of  the 
trustees ;  but  if,  in  any  case,  there  was  to  be  a  repay- 
ment of  subscriptions,  what  is  calculated  as  the  balance 
would  not  have  been  the  real  balance  of  the  fund,  as  a 
part  would  have  to  be  refunded  to  the  civil  servants, 
and  accordingly  in  that  event,  all  the  calculations  upon 
which  the  scheme  is  established  would  have  been  erro- 
neous, and  a  wholly  distinct  set  of  figures  and  calcula- 
tions would  have  been  necessary.  The  prospective 
calculations  of  the  scheme  carried  on  for  twenty-four 
years  anticipates  that  the  whole  fund  would  be  ex- 
hausted  by  the   annuities  accepted ;    so  that,   if  the 
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working  of  the  scbeme  bad  been  precisely  wbat  was 
anticipated  by  the  directors,  and  which  was  the  point 
to  which  they  endeavoured  to  approximate,  there  woold 
not  have  been  a  penny  available  to  provide  for  any 
refund  to  any  person  whatsoever,  and  any  refund,  in 
any  case,  would  have  created  a  failure  of  funds  to  meet 
the  payment  of  the  annuities.  I  have  already  observed 
that  on  the  hypothesis  on  which  the  Plaintiff's  case  is 
founded,  viz^  of  perfect  equality  to  all  persons  con- 
nected with  the  institution,  although  it  would  have  been 
very  difficult  to  arrive  at  that  result  precisely,  in  all 
cases,  yet  that  a  considerable  approximation  to  it  might 
have  been  made  very  easily,  and  arrived  at  by  one  or 
two  very  simple  additional  regulations,  if  such  equality 
had  been  the  object :  but  on  the  assumption  that  this 
perfect  equality  to  all  subscribers  was  intended,  and 
that  the  subscriber  is  entitled  to  the  refund  now  con- 
tended for,  nothing  can  be  conceived  more  clumsy  than 
the  whole  scheme,  as  it  would  then  stand.  If  the  civil 
servant  is  to  be  entitled  to  a  refund,  why  not  stop  the 
subscription  when  bis  account  equals  the  half  value  of 
his  annuity,  and  also,  why  not  compel  him  to  accept 
the  annuity  as  soon  as  one  can  be  offered  to  him? 
What  possible  explanation  can  be  suggested  for  the 
JEIast  India  Company  taking  the  trouble  to  accumulate 
one  twenty-fifth  part  of  a  civil  servant's  income  and 
emoluments,  at  compound  interest  at  six  per  cent,  to 
be  repaid  to  him  when  he  thought  fit  to  retire  and 
accept  his  annuity  of  1,000Z.  per  annum?  Then  again, 
what  possible  explanation  can  be  suggested  for  depriving 
of  the  whole  excess  of  his  subscriptions  the  estate  of 
the  civil  servant  who  has  notified  his  intention  to  retire 
and  accept  the  annuity,  but  who  dies  the  day  before  he 
retires,  yet  paying  that  excess  to  the  executors  of  the 
civil  servant  exactly  similarly  situated,  but  who  happens 
to  live  two  days  longer  ?    Why  also  is  the  civil  servant, 
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who  has  retired  when  he  was  entitled  to  do  do  under 
the  lOth  regulation,  but  without  receiving  an  annuity, 
because  the  option  of  one  had  not  then  devolved  upon 
him,  to  be  entitled  to  receive  back  the  excess  of  his 
subscriptions  if  he  live  long  enough  to  obtain  his 
annuity,  but  not  if  he  die  before  the  option  of  an 
annuity  should  devolve  upon  him  ? 
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It  is  needless  to  go  on  accumulating  instances  of  the 
incongruity  and  want  of  harmony  existing  in  all  parts 
of  the  plan,  on  the  hypothesis  of  the  PlaintiflTs  con- 
struction. They  spring  up  at  every  turn,  but  on  the 
other  hand,  the  plan,  though  not  productive  of  equality 
in  all  cases,  is  perfectly  consistent  and  harmonious,  if 
the  basis  of  it  is  supposed  to  be  this ;  namely,  that  all 
persons  most  be  subscribers  to  it,  as  long  as  they  fill 
the  character  of  civil  servants.  That  if  they  die,  or  are 
dismissed,  or  retire  from  the  service,  not  havii^  resided 
in  India  twenty-two  years,  and  not  having  been  a 
meoiber  of  the  institution  twenty-five  years,  they  lose 
all  their  contributions  and  subscriptions,  whatever  may 
be  the  amount  of  them.  That  if  they  live  to  attain  the 
annuity,  the]^  get  it  for  nothing,  provided  their  sub- 
scriptions, accumulated  at  compound  interest  at  61  per 
cent,  equal  or  exceed  half  the  value  of  their  annuity, 
and  that  if  not,  they  have  to  pay  the  difference 
between  their  accumulated  subscription  and  the  half 
value  of  their  annuity.  That  these  subscriptions  and 
this  payment  of  the  half  value  of  the  annuity,  when 
it  takes  place,  are  to  make  up  the  sources  of  income  of 
the  fund ;  and  that  the  East  India  Company  provides 
what  may  be  required  to  make  up  the  annuities.  This 
is  plain  and  simple,  and  appears  to  me  to  be  the  scope 
of  the  whole  scheme,  and  the  regulations  are,  in  my 
opinion,  well  drawn  to  express  these  intentions. 

The 
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The  arguments,  however,  which  appear  to  me  to  flow 
from  the  paragraphs  I  ha?e  referred  to  and  from  the 
general  scope  and  purpose  of  the  scheme,  are  attempted 
to  be  refuted  by  the  Plaintiff  in  the  following  manner: — 
It  is  argued  on  his  behalf,  that  this  is  a  case  of  contract 
betw  en  the  East  India  Company  and  each  civil  ser- 
vant, and  that  it  must  be  construed,  therefore,  according 
to  the  terms  of  the  contract,  and  that  the  public  letter 
to  Bengal  of  December,  1824,  so  far  as  it  relates  to  this 
subject,  consists  of  two  branches;  first,  the  clauses 
which  constitute  the  contract,  and  then  the  clauses 
which  describe  how  that  contract  is  to  be  carried  into 
effect  This  distinction,  it  is  urged,  is  clear,  and  recog- 
nized in  all  cases,  as  for  instance,  when  a  vendor  agrees 
to  sell  a  messuage  to  a  purchaser  for  a  given  sum ;  this 
constitutes  the  contract,  but  the  necessity  of  making 
out  and  of  accepting  a  good  title,  and  of  preparing  and 
of  executing  the  conveyance,  are  the  means  by  which 
that  contract  is  carried  into  effect,  and  which  need  not 
be  expressed  in  the  contract,  but  are  necessarily  inci- 
dental to  it,  and  that  still  less  can  such  clauses,  if  ex- 
pressed, control  the  effect  of  the  contract,  but  that  they 
are  to  be  treated  on  the  well  known  rule,  eotpressioearum 
qua  taciie  insunt  nihil  operatur.  This  argument  is  ap- 
plied to  the  document  before  me  thus : — it  is  urged  that 
the  clauses  in  this  letter  from  44  to  59,  both  inclusive, 
specify  the  terms  of  the  contract,  and  that  the  clauses 
from  60  to  72,  both  inclusive,  are  merely  the  machinery 
by  which  the  contract  so  expressed  is  to  be  carried  into 
effect,  and  that,  therefore,  no  inference  can  fairly  be 
drawn  from  them  to  prejudice  or  injure  the  conclusions 
which  fairly  result  from  the  words  used  in  the  first 
clauses.  But,  in  truth,  this  distinction,  though  accurate 
in  many  cases,  has  not,  in  my  opinion,  any  application 
to  this  case. 

I  am 
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I  am  of  opinion  that  the  contract  is  not  contained  in 
any  of  the  earlier  clauses,  taken  separately  or  conjointly, 
but  that  it  is  a  contract  made  up  of  all  the  clauses  of  the 
letter,  and  that  it  can  only  be  ascertained  by  taking 
them  altogether.  It  is  not,  in  my  opinion,  a  contract  to 
provide  annuities  for  life  to  retiring  civil  servants,  at  a 
particular  price,  but  it  is  contract  to  provide  such  an- 
nuities, in  a  particular  manner  and  subject  to  certain 
specified  conditions,  all  which  conditions  are  essentially 
a  part  of  the  contract.  In  my  opinion  also,  it  is  not  a 
separate  contract  between  the  £Jast  India  Company, 
and  each  one  of  its  Bengal  civil  servants,  but  it  is 
a  contract  between  the  East  India  Company  and  the 
whole  body  of  their  civil  servants  in  Bengal,  for  the 
general  benefit  and  advantage  of  that  aggregate  body, 
taken  collectively.  The  contract  consists  in  mutual 
engagements  to  perform  certain  acts  by  the  body  of  the 
civil  servants  of  Bengal  on  one  side,  and  on  the  other 
side  by  the  Ea^t  India  Company.  The  acts  to  be 
done  by  each  party  are  specified  in  and  are  to  be  col- 
lected from  all  the  clauses  of  this  public  letter,  taken 
together,  with  the  regulations  which  are  appended  to  it. 
The  pecuniary  part  of  it  is  not  the  only  part  of  the  con- 
tract, but  so  far  as  that  part  is  concerned,  it  seems  to 
me  to  be  distinctly  to  this  effect;  namely,  that  in  consi- 
deration of  the  civil  servants  subscribing  4Z.  per  cent. 
per  annum,  out  of  their  pay  and  emoluments,  as  long  as 
they  are  in  the  service,  and  in  consideration  of  their 
paying  what,  if  anything,  may  be  required  to  make  up 
the  half  value  of  their  respective  annuities,  to  be  cal- 
culated according  to  the  tables  specified,  the  Ea^t  India 
Company  will  grant  and  pay  nine  annuities  annually  of 
1,000Z.  each,  for  the  respective  lives  of  nine  retiring  civil 
servants,  and  this  Court  can  no  more  diminish  the 
amount  to  be  paid  by  the  civil  servants,  than  it  can 
lessen  the  annuity  to  be  granted  by  the  company  itself. 

This 
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This  iBf  in  my  opiDion,  how  the  question  stands  upon 
the  construction  of  the  first  class  of  documents^  takaa 
alone.  Other  considerations,  however,  have  to  be 
noticed.  When  the  terms  of  a  contract  are  plain,  usage 
can  little  affect  the  construction  to  be  placed  upon  it. 
When  it  is  ambiguous,  undoubtedly  the  usage  for  a 
long  time  may  influence  the  judgment  of  the  Court,  by 
shewing  how  it  was  understood  by  the  original  parties 
toit« 


If  usage  is  to  have  any  effect  in  this  case^  it  is  wholly 
against  the  Plaintiff.  From  the  time  of  the  establish- 
ment of  this  scheme,  until  the  year  1835,  that  is  for 
ten  years,  no  refund,  such  as  that  sought  by  the  Plain- 
tiff, was  ever  made  to  anyone,  nor  indeed  does  it  ever 
appear  to  have  been  claimed. 

Still,  however,  the  plan  was  not  successful  in  ac- 
complishing the  object  which  was  the  great  moving 
cause  which  influenced  the  Hast  India  Company  to 
adopt  it.  The  plan  was  based  on  the  belief,  that  at 
least  nine  persons  would  be  found,  in  each  year,  who 
would  be  desirous  to  accept  the  proposed  annuity,  on 
the  terms  so  offered,  and  that,  accordingly,  nine 
annual  vacancies  in  the  civil  service  would,  by  this 
means,  be  produced.  This  expectation  turned  out  to 
be  delusive.  Even  in  the  absence  of  any  refund,  the 
advantages  offered  were  not  sufficient  to  induce  a 
sufficient  number  of  civil  servants  to  retire.  Accord- 
ingly, it  so  happened,  that  for  several  years  after  the 
establishment  of  the  annuity  fund  in  1825,  nine  annui- 
ties in  each  year  were  not  accepted  by  the  subscribers. 
The  consequence  of  which  was,  that  the  annuity  fund 
increased  to  a  considerably  larger  extent  than  had 
been  anticipated,  and  the  quicker  movement  in  the  civil 
service,  intended  to  be  effected  by  the  scheme,  did  not 
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take  place.      A  memorial  was^  in   consequence^  ad- 
dressed by  the  civil  servants  to  the  directors,  praying 
for  some   modification  of  the  scheme.      To   this  the 
JSast  India  Company  returned  an  answer  of  27  th  May^ 
1835y  in  consequence  of  which,  additional  regulations 
were  proposed  for  the  management  of  the  fund  by  the 
civil  servants  in  Bengal  in  1836,  and   were   sent  for 
approval  to  the  E(Mt  India  Company.    They  were  ap- 
proved by  the  directors,  in  a  letter  bearing  date  the 
3rd  ilfoy,  1837.    The  effect  and  general  scope  of  these 
proposals  was,  that  in  future,  at  the  close  of  every 
year,  two-thirds  of  the  unaccepted  annuities  were  to  be 
offered  to  subscribers,  in  order  of  seniority,  on  payment 
of  one-fourth,  instead  of  one-half  of  the  value  of  the 
annuity,  and  that  in  the  event  of  the  accumulated 
subscriptions,  with  interest,  exceeding  that  one-fourth, 
the  balance  was   to   be  returned  to   the  subscriber. 
This  arrangement  was  intended  to  be  experimental,  and 
it  was  proposed,  that,  it  should  last  for  three  years,  in 
order  that  its  effect  might  be  tried.     By  this  plan,  it  is 
to  be  observed,  that  the  regulations  expressly  contemplate 
and  enact,  although  only  as  a  temporary  and  experi- 
mental measure,  a  refunding  to  the  retiring  civil  servant 
of  his  subscriptions,  if  they  exceed  the  price  at  which  the 
annuity  is  to  be  purchased,  which  is  fixed  at  one-fourth 
of  its  real  value.     It  is  not  necessary  to  go  very  mi- 
nutely into  this  scheme^  which  was  adopted  only  as  a 
temporary  expedient,  and  was  soon  after  abandoned; 
but  it  is  to  be  observed,  that  it  is  not  suggested  that 
any  alteration  should  be  made  in  the  original  scheme,  by 
which  the  annuities  are  first  offered  to  the  subscribers 
at  half  value,  and  that  this  principle  of  refunding  is  ap- 
plicable only  to  that  portion  of  the  fund  which  is  un- 
applied, by  reason  of  the  whole  of  the  nine  annuities 
not  having  been  accepted.     Practically,  however,  with 
this  alternative  to  fall   back  upon,  it  was  pretty  evi- 
dent. 
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denty  that  no  one  would  accept  the  annuity  on  payment 
of  half  value,  and,  accordingly,  under  the  altered  scheme, 
six  annuities  instead  of  nine  were  granted  in  each 
year,  upon  payment  of  one-quarter  instead  of  one-half 
of  the  value  of  the  annuity,  and,  in  the  payment  of  that 
quarter,  the  amount  standing  to  the  credit  of  the  sub- 
scriber was  to  be  taken  into  account,  and  the  balance, 
if  any,  in  his  favor,  was  to  be  repaid  to  him.  This  plan 
lasted  some  years,  and  under  it,  many  persons,  to  the 
number  of  twenty-eight,  received,  from  1836  to  1842, 
annuities  on  these  terms.  This  plan,  however,  was 
soon  objected  to  by  some  of  the  civil  servants  who  were 
low  down  in  the  list,  unless  it  were  made  a  perpetual 
arrangement,  in  which  case,  the  permanent  contributions 
to  be  made  by  the  East  India  Company  must  have 
been  very  materially  increased.  The  result  of  this  was, 
that  the  new  plan  was  abandoned,  and  the  whole 
matter  was  discussed  over  again  from  1838  to  1842, 
with  a  view  to  the  permanent  establishment  of  the 
institution. 


This  discussion  gave  rise  to  that  which  has  been 
termed  the  third  class  of  documents.  They  add  little 
light  to  the  subject  now  before  the  Court  By  the  30th 
clause  of  the  original  scheme,  any  changes  might  be  in- 
troduced into  it,  provided  they  were  carried  by  a  ma^ 
jority  of  three-fourths  of  the  civil  servants  at  Bengal,  and 
were  afterwards  sanctioned  by  the  directors  of  the  Ecut 
India  Company.  On  the  point  before  me  in  this  suit, 
no  alteration  has  been  made,  and  therefore,  unless  the 
construction  contended  for  by  the  Plaintiff  is  to  be 
found  in  the  original  scheme,  it  does  not  now  form  any 
part  of  it.  The  short  account  of  these  last  transactions 
is  as  follows : — In  January ^  1838,  a  memorial  was  sent 
by  the  civil  servants  to  the  directors,  objecting  to  the 
refunding  the  excess  of  subscription  as   long  as  the 
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price  at  which  the  annuity  is  to  be  purchased  was  at 
one-fourth  of  its  value.  On  the  1st  September^  1841, 
the  Court  of  Directors  sent  a  dispatch  to  Bengal^  in 
which,  in  the  first  place,  they  point  out  that  the  excess 
of  the  real  balance  of  the  fund  over  that  which  had 
been  estimated  as  the  probable  balance  when  the  insti- 
tution was  founded,  had  amounted  to  2,794,663  rupees, 
and  that  the  half  of  that  sum  was  1,397,331  rupees, 
and  the  directors  suggest,  that  this  half  should  be  ap- 
plied in  reducing  the  amount  to  be  paid  by  the  retiring 
civil  servants^  by  way  of  what  is  called  the  fine,  for  the 
purpose  of  obtaining  his  annuity.  And,  in  the  second 
place,  they  suggest,  with  respect  to  the  refunding  to 
the  retiring  civil  servant,  that  it  would  be  desirable  to 
confine  this  refund  to  the  excess  which  might  be  standing 
to  his  account,  over  and  above  the  half  value  of  the 
annuity.  This  matter  was  discussed  by  the  civil  ser- 
vants in  Bengal,  in  January ^  1842,  some  modifications 
were  introduced  into  the  rules,  which  were  sanctioned 
by  the  directors,  but  a  clause,  expressly  enacting  that 
the  excess  of  subscriptions  over  and  above  the  half  value 
of  the  annuity  should  be  returned  to  the  retiring  civil 
servants,  was  proposed  and  rejected  by  the  civil  ser- 
vants at  Bengal,  in  consequence  of  its  not  having  the 
requisite  majority  of  three-fourths  in  favour  of  it.  All 
these  proceedings,  which  I  have  not  thought  it  neces- 
sary to  notice  in  detail,  leave  the  matter  very  much 
where  it  stood  before.  The  arrangement  in  1836  was 
but  temporary,  and  has  been  finally  superseded.  A 
new  regulation  removing  all  doubts  in  the  matter,  by  the 
express  enactment  of  it,  has  not  been  adopted.  It  can- 
not influence  the  decision  of  this  Court  on  this  ques- 
tion,*but  in  considering  the  argument  to  be  derived  from 
usage,  it  certainly  is  somewhat  singular,  that  when  this 
regulation  was  proposed  and  discussed,  and  also  during 
the  previous  discussion  as  to  the  modification  to  be  in- 
troduced 
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troduced  into  the  scheme  itself,  it  should  never  have 
occurred  to  anyone  to  suggest,  that  the  rules  of  the  in- 
stitution then  in  force  contained  the  very  provision  which 
they  were  seeking  to  introduce  into  it;  if  in  truth,  with 
any  show  of  reason,  any  such  provision  could  be  dis- 
covered in  the  existing  regulations ;  or  what  is  more 
material,  any  person  could  be  found  who  believed  that 
it  had  been  intended  to  form  a  part  of  the  original 
arrangement. 


This  is  how  the  matter  stands  on  the  evidence,  for 
what  may  have  occurred  at  Madrtu  or  Bombay  cannot 
affect  the  question.  On  the  question  of  authority, 
there  is  little  of  much  moment,  but  what  little  there  is, 
is  unfavorable  to  the  Plaintiff.  They  consist  of  the  de- 
cision of  the  Courts  at  Calcutta  and  at  Madras  on  this 
subject.  I  think  it  unnecessary  to  examine  them  at 
any  length,  they  can  have  no  effect  on  this  questicM), 
except  so  far  as  the  Court  may,  in  the  judgment  then 
pronounced,  discover  argument  which  may  assist  it  on 
the  present  occasion.  At  Calcutta^  the  decision  was 
adverse  to  the  view  of  the  Plaintiff.  At  Madras^  the 
decisions  were  in  accordance  with  his  present  con- 
tention. There  is,  however,  a  considerable  distinction 
between  the  case  at  Calcutta,  and  that  which  occurred 
at  Madras.  The  case  of  Bhntt  v.  HaUiday,  which 
occurred  at  Calcutta,  was  a  decision  in  pari  materid, 
and  although  it  will  not  bind  this  Court,  which  is  com* 
pelled  to  exercise  its  own  independent  judgment  on  the 
subject  before  it,  it  unavoidably  has  a  considerable 
effect  on  the  judgment  of  this  Court,  when  it  finds, 
thai  the  three  learned  and  emiment  judges  who  con- 
stituted the  Court  at  Calcutta  in  1862  have  come  to  a 
conclusion  unfavorable  to  the  claim  of  a  person  ^uilaf  ly 
situated  to  the  Plaintiff.  With  respect  to  the  two  cases 
at  Madras^  viz.  the  case  of  Davis  v.  The  Trustees  of  the 
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Madras  Civil  Service  Army  Fund,  in  Augusi,  1866, 
and  that  of  Robertson  v.  East  India  Company,  in 
September,  '1867,  Sir  Chrisfppher  Rawtmson,  in  de<> 
ciding  these  cases,  does  not  in  terms  dissent  from  the 
decision  in  Blunt  v.  Halliday,  but  expressly  founds 
his  decision  on  the  fact,  that  a  rule  had  been  made  and 
published  in  1838,  with  the  knowledge  of  the  East 
India  Company,  expressly  authorizing  the  refund 
which  was  claimed,  and  on  the  fact  that  the  practice 
of  refunding  the  excess  of  the  subscriptions,  over  and 
above  the  haJf  value  of  the  annuity,  had  prevailed 
uniformly  in  that  presidency,  from  1834<  down  to 
1851,  without  having  been  objected  to.  ^^  How  then," 
says  Sir  Christopher  Rawlinson,  referring  to  a  rule 
passed  by  the  civil  servants  in  that  preaidency  abolish- 
ing the  refund,  -and  to  which  a  retro-active  effect  was 
endeavoured  to  be  given,  "  How,  then,  is  the  Plaintiff 
to  be  deprived  of  the  benefit  of  his  payments,  made  on 
the  &ith  of  an  express  rule,  and  of  an  unvarying  prac- 
tice of  more  than  twenty  years  in  conformity  with  it, 
by  the  act  of  a  majority,  whose  power  so  to  bind  him 
was  not  attempted  to  be  shewn,  and  certainly  no 
portion  of  the  dispatches,  or  of  the  original  regulations, 
contain  any  provision  for  such  a  proceeding,  one  primd 
facie  contrary  to  all  the  rules  of  equity  and  good 
faith." 
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It  is  impossible  to  dispute,  that  the  strong  inclination 
of  Sir  C  Rawlinson^s  argument  and  opinion,  on  the 
question  of  construction  of  the  original  documents,  is 
in  favor  of  the  Plaintiff;  but  this  was  by  no  means 
essential  for  his  decision,  nor  is  it,  in  fact,  rested 
upon  them. 

This,  then,  is  how  the  matter  rests  on  authority. 

Taking 
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Taking  the  whole  together,  then,  I  find  that,  on  the 
face  of  the  original  document,  the  public  letter  to 
Bengal  of  8th  December^  1824,  and  the  regulations 
attached  to  it,  the  construction  which  it  bears  is  unfa- 
vorable to  the  Plaintiff,  that  the  whole  of  the  subse- 
quent usage,  under  this  document,  is  in  accordance 
with  this  construction,  that  no  alteration  in  conforroi^ 
with  the  Plaintiff's  view  has  since  been  made  in  these 
regulations,  and  that  in  the  only  case  in  which  the 
question  has  come  simply  before  the  tribunals  of  the 
Courts  in  the  Ea$t  Indieif  a  decision  has  been  pro- 
nounced in  accordance  with  that  construction  and  with 
that  usage  which  negatives  the  case  of  the  Plaintiff. 


The  case,  therefore,  of  the  Plaintiff  wholly  fails,  and 
the  bill  must  be  dismissed. 


NoTB. — See  The  Emt  India  Company  v.  Robertnon^  Prwjf  CmtncU 
(20  June,  1859),  ai  to  the  riffht  to  a  refund  in  the  caee  of  the 
Madras  Civil  Service  Annuity  Fund. 
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GREY  V.  JENKINS.  ^'"''^^' 

Feb.  12. 
npHE  question  in  this  special  case  arose  under  the  The  effect  and 
^      following  circumstances : — By  Mr.  Oordon's  mar-  tlJ^*Set^led 
riage  settlement,  dated  in  1832,  the  manor  of  PortU  Estates  Act 
shectd  and  other  hereditaments  were  conveyed  to  trustees,  ^^  120)  ex- 

in  trust  for  the  use  of  Mr.  Gordon  for  life,  and  subject  plained* 

'J  The  expres- 

thereto,  to  trustees  for  a  term  of  500  years,  to  secure  a  sion  <<  persons 

jointure  of  600/.  per  annum  to  his  wife,  with  remainder  the  Settled" 

to  the  use  of  the  children  of  the  marriage  other  than  Estates  Act, 

the  eldest,  and  in  default  of  children  to  the  use  of  Mr.  beneficiaSly^"* 

Gordon  in  fee.     There  was  ajjower  to  Mrs.  Gordon  to  entitled,  and 

charge  the  property  with  2,000/.,  to  be  raised  after  her  beneficially 

decease.  ^^^^^^^  "I?** 

concur.    Trus- 
tees can  only 

The  trustees  of  the  settlement  had  a  general  power  ^^ehildren"" 
of  sale.  hut  trustees 

with  a  power 
of  sale  may 

There  was  no  issue  of  the  marriage.  j®|*!  J"  *  ■•'® 

'  hind  all  per- 

Mr.  Gordon  made  his  will  in  1862,  by  which  he  de-  ^^^rS"*^ 
vised  his  Stocks  Estate  to  his  wife  for  life,  and  subject  trust 
thereto,  as  she  should  appoint,  amongst  all  or  some  of 
the  persons  named,  with  remainders  over  in  default  of 
appointment.  And  after  directing  the  executors  of  his 
will  to  expend  in  the  enlargement  and  embellishment, 
repair  and  completion  of  the  mansion-house  called 
Stocks  House  a  sum  of  money  not  exceeding  in  the 
whole  3,000/.,  and  bequeathing  a  legacy  of  1,000/.  to 
bis  wife,  he  gave,  devised  and  bequeathed  all  the  re- 
sidue of  his  real  and  personal  estate  to  trustees,  upon 
trust  to  sell  his  real  estate  and  to  convert  and  get  in 

VOL.  XXVI.  A  A  his 
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1859.  his  residuary  personal  estate ;  and  after  payment  of  his 
debts  and  the  legacy  bequeathed  to  his  wife,  and  after 
setting  apart  a  sum  of  3,000/.  for  the  purposes  therein- 
Jemkimi.  before  expressed,  upon  trust  to  pay  such  legacies  and 
annuities  as  he  might  bequeath  by  any  codicil,  and 
upon  trust  to  pay  the  clear  residue  unto  his  wife  abso- 
lutely. He  declared  that  the  receipts  of  his  trustees 
should  be  good  discharges,  and  appointed  the  same 
trustees  to  be  his  executors. 

The  testator  made  several  codicils  to  his  will,  by 
which  he  bequeathed  many  legacies,  some  of  them  of 
very  large  amounts,  and  several  annuities. 

Mr.  Gordon  died  on  the  4th  day  of  ilfarcA,  1854. 

Mr.  Wolley^  the  surviving  trustee  of  the  settlement  of 
1832,  agreed  to  sell  to  Jenkins  a  portion  of  the  here- 
ditaments comprised  in  that  settlement.  The  purchaser 
objected,  that  Wolley  had  no  right  to  exercise  the  power 
of  sale.  Upon  which  a  special  case  having  been  framed 
for  the  opinion  of  the  Court  (a),  the  Master  of  the  Rolls, 
after  argument,  was  of  opinion  that  the  trustee  of  the 
settlement  could  not  exercise  the  power  of  sale  con- 
tained in  it,  and  that  the  power  given  by  the  settlement 
was,  in  fact,  gone.  This  opinion  was  affirmed  by  Lord 
Cranworth. 

A  petition  was  afterwards  presented,  under  the  Settled 
Estates  Act  (19  &  20  Vict.  c.  120),  stating  other  con- 
tracts for  the  sale  of  other  parts  of  the  estate  to  Joseph 
Jenkins  and  others.  On  the  9th  of  «/ti/y,  1858,  the 
Master  of  the  Rolls  made  an  order  authorizing  the  sale 
of  the  property  included  in  the  settlement. 

WoUes 
{a)  See  WoUey  v.  Jenkim,  23  Beav.  53. 
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WolUy  liad  died  previously  to  the  presentation  of  the 
petition,  and  the  only  parties  to  it,  or  to  the  order  made 
upon  ity  were  the  widow  of  Mr.  Gordon  (now  Mrs. 
Bright)^  her  second  husband,  the  trustees  and  executors  iiMKiNf. 
of  Mr.  Gordon's  will,  and  the  trustees  of  the  settlement 
made  on  Mrs.  Brighfs  second  marriage. 

Several  legacies  given  by  Mr.  Gordon's  will  remained 
unpaid,  and  in  many  of  them  infants  were  interested, 
and  several  of  the  annuitants  were  still  alive. 

The  Defendant  Jenkins  still  objected  to  the  title,  but 
lie  had  agreed  with  the  Plaintiffs  (the  trustees  and  exe- 
cutors of  the  will)  to  complete  his  contract  provided  a 
good  title  and  conveyance  could  be  made  under  the 
order  for  sale  of  the  9th  of  July y  1858. 

The  objection  raised  on  behalf  of  the  Defendant, 
Jenkins^  to  the  completion  of  the  contract  was  to  this 
effect: — ^  It  will  be  observed  on  a  reference  to  Mr. 
Gordon's  will,  that  he  has  given  the  Stocks  Estate  to 
Mrs.  Bright  for  life,  with  divers  remainders  over,  and 
has  directed  his  executors  to  expend  3,000Z.  in  improve- 
ments and  repairs.  This  3,000Z.  is,  by  a  subsequent 
part  of  the  will,  made  an  equitable  charge  on  the  tes- 
tator's residuary  real  estate,  and  it  appears  that  all 
persons  who  have  any  interest  in  the  Stocks  Estate 
should,  in  respect  of  this  3,000/.,  have  been  concurring 
parties  in  the  petition,  unless  satisfactory  evidence  can 
be  furnished  that  the  3,000/.  has  been  expended  ac- 
cording to  the  terms  of  the  will.  All  the  unpaid  lega- 
tees, and  all  the  annuitants,  should  also  have  concurred." 

The  Plaintiffs  (the  trustees  of  Mr.  Gordon's  will)  sub- 
mitted, that  the  objection  was  not  well  founded  in  any 
respect,  and  that  all  necessary  and  proper  persons  were 

A  A  2  parties 
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1869.  parties  to  the  petition,  and  that  the  creditors,  annuitants 
and  legatees,  including  those  interested  or  who  might 
be  interested  in  the  sum  of  3,000Z.,  were  not  necessary 
parties  to  any  petition,  order  or  conveyance,  but  were 
sufficiently  represented  by  the  trustees  and  executors  of 
the  will  of  Mr.  Gordon^  and  that  the  conveyance  and 
receipt  of  such  trustees  (regard  being  had  to  the  terms 
of  the  will  and  order)  were  a  sufficient  answer  to  the 
objection  so  raised. 

The  questions  submitted  for  the  opinion  of  the  Court 
were  as  follows: — 

1st.  Whether  there  was  any  validity  in  the  above  ob- 
jection ? 

2nd.  Whether  the  Plaintiffs,  as  trustees  and  executors 
of  the  will  of  Mr.  Gordon  (regard  being  had  to  the  pe- 
tition and  order),  sufficiently  represented  the  creditors, 
annuitants  and  legatees  of  Mr.  Gordon;  and  whether 
the  concurrence  of  such  creditors,  annuitants  and  lega- 
tees in  such  petition  was  not  unnecessary ;  and  whether 
a  good  title  could  be  made  to  the  Defendant  without 
such  concurrence. 

This  case  was  argued  by  Mr.  R,  Palmer,  Mr.  Lloyd, 
Mr.  FolleU,  Mr.  Giffard  and  Mr.  C.  T.  Simpson. 


The  Master  of  the  Rolls. 

Feb.  12.  The  question  on  this  special  case  is  the  effect  of  the 

19  &  20  Vict.  c.  120,  which  authorizes  this  Court  to 
make  sale  of  settled  estates  under  certain  restrictions 
specified  in  the  act.  The  question  is  raised  by  the  pur- 
chaser, Mr.  Jenkins,  who  contests  the  authority  of  this 
Court  to  make  the  order  under  that  act,  and  contends 
that,  at  all  events,  all  the  persons  having  a  beneficial 

interest 
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interest  under  the  will  of  the  testator  ought  to  ha?e  been 
parties  consenting  to  that  order,  and  that  they  must  now 
join  in  the  conveyance,  in  order  to  give  him  a  good  title. 
As  this  question  is  one  of  considerable  importance,  not 
merely  to  the  present  purchaser,  but  also  to  all  persons 
who  may  sell  or  buy  under  this  act,  I  was  desirous  to 
read  and  consider  the  provisions  of  the  act  very  carefully 
before  I  pronounced  any  opinion. 

It  was  urged  on  me  by  the  purchaser,  that  the  words 
"  persons  entitled,"  which  are  used  in  this  act,  mean  the 
''  persons  beneficially  entitled,"  and  that  the  distinction 
is  carefully  drawn,  throughout  the  act,  between  **  per- 
sons entitled"  and  trustees :— that  the  consent  of  all 
persons  entitled  is  rigorouslyjnsisted  on  by  the  statute, 
and  that  provision  is  thereby  made  for  obtaining  that 
consent  from  some  competent  representative  in  all  cases 
of  disability,  and  that  the  only  instance  in  which  trustees 
can  consent  is  when  they  are  trustees  for  unborn  chil- 
dren. The  various  clauses  of  the  act  are  referred  to 
which  establish  these  propositions,  and  thence  it  is 
argued,  that  as  this  estate  is  to  be  sold  under  the  Settled 
Estates  Act,  all  the  persons  beneficially  interested  in  it 
must  concur ;  that  the  cesiuis  que  trust  under  the  testa- 
tor's will  are  persons  beneficially  interested  in  the  estate 
sold,  and,  therefore,  that  their  consent  is  necessary;  and 
that  their  trustees  have,  under  the  act,  no  authority  or 
power  to  consent  for  them;  that  the  power  of  sale  given 
to  these  trustees  by  the  testator  is  merely  an  expression 
of  his  will,  and  that  the  will  of  the  testator  cannot 
supersede  the  will  of  the  legislature. 

In  my  opinion  the  case  is  very  clear  when  the  act  is 
properly  looked  into  and  the  efffect  and  operation  of 
it  examined.  I  concur  in  the  whole  of  the  premises 
argued  by  Mr.  Lloyd^  but  I  dissent  from  his  conclusion. 

I  think 
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I  think  that  ''persons  entitled"  mean  personii  ''bene- 
ficially entitled/'  and  that  all  persons  beneficially  enti- 
tled must  concur;  and  I  also  think,  that  trustees,  under 
the  provision  of  the  act,  can  only  consent  for  unborn 
children.  But  I  am  of  opinion,  that,  nevertheless,  a 
good  title  can  be  made  here,  without  the  concurrence  of 
the  cestuis  que  trust  under  the  testator's  will. 

The  true  distinction  was,  in  my  opinion,  taken  by 
Mr.  Palmer,  in  his  reply  to  the  very  able  argument  of 
Mr.  Lloyd;  and  the  distinction  is  this: — what  the  sta« 
tute  authorizes  the  Court  to  sell  is  all  the  interests  in- 
cluded within  the  settlement,  but  nothing  beyond  this, 
and  the  provisions  of  the  act  have  reference  to  this,  and 
this  alone;  and,  strictly  speaking,  the  cestuis  que  trust 
under  the  testator's  will  are  not  persons  having  bene- 
ficial interests  under  the  settlement. 

I  can  best  illustrate  my  meaning  by  adducing  an  in- 
stance. Suppose  a  man  to  have  a  beneficial  lease  of 
100  years  in  certain  property,  and  that  on  his  marriage 
he  settles  the  property  included  in  this  demise  in  the 
usual  manner,  on  himself,  his  wife  and  his  children,  and 
that  subsequently  it  becomes  desirable  to  sell  this  pro- 
perty, but  there  is  no  power  of  sale  in  the  settlement. 
This  Court,  under  the  Settled  Estates  Act,  can  sell  this 
property,  observing  all  the  conditions  and  restrictions 
empowered  by  the  statute.  What  the  Court  sells  is 
merely  the  land  included  in  the  term  for  100  years,  and 
for  as  long  as  that  term  may  last.  But  the  reversion  in 
the  property,  subject  to  the  term,  is  not  affected  by  the 
sale,  nor  is  it  within  the  provisions  of  the  act.  But  go 
one  step  further,  and  suppose  the  reversioner  to  concur 
in  the  sale  under  the  act  directed  by  the  Court,  and  that 
he  is  willing  to  convey  his  reversion  to  the  purchaser : 
it  is  at  his  option  to  do  so,  but  if  he  do  concur,  he 

does 
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does  not  sell  under  the  statute^  nor  is  the  reversioner  in  1859. 
any  respect  affected  by  it,  although  on  the  consent  of 
the  reversioner  the  Court  has  directed  the  whole  to  be 
sold  in  fee  simple.  The  act  gives  this  Court  power  and 
jurisdiction  to  sell  the  land  for  the  residue  of  the  term 
of  100  years,  and  the  reversioner  gives  the  Court  power 
and  jurisdiction  to  sell  the  reversion  of  the  land  subject 
to  the  term,  and  thereupon  the  Court,  so  authorized, 
sells  the  whole.  But  it  is  the  consent  of  the  reversioner 
which  completes  this  power.  If  the  reversioifi  be  vested 
in  trustees,  who  have  a  power  of  sale,  they  can  concur 
in  exactly  the  same  manner  as  if  they  were  the  bene- 
ficial owners.  In  truth,  a  mortgage  on  an  estate  is  oc- 
casionally so  settled  that  the  charge,  or  rather  the  lands 
included  in  that  charge,  niight  be  sold  under  the  Settled 
Estates  Act,  but  such  sale  would  not  affect  or  dispose  of 
the  equity  of  redemption  in  the  mortgagor,  which  may 
be  disposed  of  either  separately  or  conjointly. 

In  Ireland  judgments  are  frequently  the  subject  of 
settlements,  and  many  judgments  on  the  same  estate 
are  each  subject  to  the  trusts  of  a  separate  settlement; 
each  of  them  might  be  sold  separately  under  the  Settled 
Estates  Act,  but  such  sale  would  not  affect  the  surplus 
land  belonging  to  the  owner  of  the  land  subject  to  the 
judgment. 

This  is,  I  think,  clear  from  the  interpretation  clause, 
as  well  as  the  general  scope  of  the  act. 

Here,  what  is  sold,  under  the  authority  of  the  act,  is 
the  interests  comprised  in  the  settlement  of  1832,  or  so 
many  of  them  as  are  now  subsisting,  and  what  the  Court 
(so  far  as  it  derives  its  authority  under  the  act)  binds 
by  the  sale  is  only  the  interests  arising  under  that  set- 
tlement. Assume  that  there  had  been  no  power  of  sale 
given  to  the  trustees  in  that  settlement,  and  that  appli- 
cation 
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1859.  cation  had  been  made  to  sell  the  property  in  the  lifetime 
of  the  testator:  the  Court  would  have  required  the 
consent  of  the  testator  as  tenant  for  life,  the  consent  of 
the  jointress  in  respect  of  her  annuity  of  SOOL,  and  of 
her  contingent  charge  of  2,000/.,  and  of  the  trustees  as 
representing  the  unborn  children,  and  of  the  testator 
again,  also,  as  the  reversioner.  If  the  testator  had  sold 
his  reversion,  the  purchaser  would  have  had  to  give  his 
consent,  in  the  place  of  the  testator.  Again,  if  that 
purchaser  had  conveyed  this  reversion  to  trustees  on 
certain  trusts,  the  cestui  que  trust  might  or  might  not  be 
required  to  consent,  which  would  depend  on  the  circum- 
stances of  the  case.  If  by  law,  independently  of  the 
act,  the  trustees  could  have  sold  this  reversion,  their 
concurrence  was  all  that  would  be  required ;  but  if 
that  reversion  was  so  settled  as  to  require  an  interpo- 
sition of  the  authority  of  the  act  to  deal  with  it,  then 
the  cestuis  que  trust  under  that  settlement  would  be  re- 
quired to  consent;  but  it  would  then,  in  fact,  be  making 
one  sale  include  two  settlements  and  two  exercises  of 
the  authority  of  this  Court  under  the  statute  to  deal 
with  each.  As  in  the  instance  I  have  suggested,  of  Irish 
judgments,  if  there  were  three  judgments  on  the  estate, 
each  settled  by  a  separate  settlement,  and  the  estate 
itself  settled  subject  to  the  judgment,  it  might  require 
four  distinct  exercises  of  the  power  of  the  Court  con- 
ferred by  the  act  to  deal  with  and  sell  the  whole,  as 
free  from  all  incumbrances :  but  if  the  trustees  of  any 
one  of  these  judgments  had  power  lo  dispose  of  it,  with- 
out any  assistance  from  the  act,  then  their  exercise  of 
that  power  would  bind  that  particular  chai*ge  on  the 
property,  and  the  act  in  that  case  would  not  require  the 
concurrence  of  the  cestuis  que  trust  interested  in  that 
charge. 

This  might  be  illustrated  in  various  ways.    A  settle- 
ment 
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ment  might  require  a  specified  sum  to  be  raised  and  1869. 
paid  to  A.f  the  concurrence  of  A.  would  be  all  that 
would  be  required  by  the  act,  but  if  he  had  disposed  of 
his  interest,  whether  to  a  purchaser,  or  trustee,  or 
legatee,  the  consent  of  the  alienee  would  be  all  that 
would  be  required,  and  this,  notwithstanding  that  there 
might  be  ulterior  interests  created  by  him,  provided  that 
by  law,  independently  of  the  statute,  they  were  bound 
by  the  acts  of  his  trustee. 

Here,  what  is  sold  under  the  Settled  Estates  Act  is 
the  interests  now  subsisting  in  the  settlement  and  cre- 
ated by  it,  but  no  more  or  further ;  all  that  the  statute 
authorizes  and  the  Court  sells,  therefore,  is  the  jointure 
or  annuity  of  600Z.  to  Mrs.  Bright,  the  contingent 
charge  of  2,000/.,  and  the  reversion  in  fee.  This  rever- 
sion in  fee  is  now  vested  in  the  trustees  under  the  will 
of  Mr.  Gordon,  who  have  just  as  much  power  to  dis- 
pose of  it  as  they  would  have  had  if  they  had  been  pur- 
chasers for  value  from  him.  They  stand  exactly  in  his 
shoes,  for  he  had  power  to  place  them  in  his  situation, 
and  to  invest  them  with  the  same  powers  over  this  re- 
version as  he  himself  possessed,  and  he  has  done  so. 
Accordingly,  they  will,  by  joining  in  the  conveyance  to 
the  purchaser,  give  him  as  perfect  a  title,  under  the  act 
and  the  order  of  the  Court,  as  they  could  have  done 
without  it,  in  case  he  had  been  dead,  and  the  charge  of 
2,000Z.  had  been  raised  and  paid. 

The  beneficial  interest  spoken  of  in  this  act  is  con- 
fined to  the  beneficial  interest  under  the  settlement. 
The  trustees  of  the  will  represent  and  bind  the  beneficial 
interest  in  the  reversion,  and  can  make  a  good  title  to  the 
purchaser.  The  questions  must  be  answered  accordingly. 

Decree. 
Declare  tbat  the  Plaintiffs  sufficiently  represent  the  creditors,  an- 
nuitants and  legatees,  whose  concurrence  in  the  petition  was  unneces- 
sary, and  that  a  good  title  can  be  made  to  the  property.     Reg.  Lib. 
1858,  A.fol.  1112. 
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GASKELL  V.  CHAMBERS.  (No.  3.) 

Dec.  15, 16. 
Directors  of  a    HpHE  London  Mutual  Life  and  Guarantee  Society  was 
^rranrferof  established  in  184«,  and  completely  registered  in 

iu  buaiiiets  to  October y  1849.  By  the  deed  of  settlement  (8th  of 
SS^rewked  October,  1849),  the  proBts  were  divisible  amongst  the 
from  the  latter  policy  holders.  The  affairs  of  the  society  were  con- 
fer (^rnpen-      ducted  by  a  board  of  directors,  and  an  extraordinary 

•ation,  the        oreneral  meetinc:  of  members  was  empowered  to  sell 

particulars  of     ®  °  .  ' 

which  they       any  portion  of  the   busmess   to   any  other  company. 

SLetr  mllnb^ra.  ^^^  undertaking,  according  to  the  annual  report  of  the 

Held,  that        directors  and  their  representations,  was  very  prosperous. 

tnisteesof  the    However,  in   1867,  the  directors,  of  their  own  motion, 

money  for  the   entered  into  negociations  with  the  Eagle  Life  Insurance 

they  were         Society  for  the  transfer  to  them  of  the  business  of  the 

ordered,  on  an  ^owrfon  Mutual 

interlocutor}' 

application,  to 

^ourt.'"  Terms  were  ultimately  agreed  upon,  giving  the  share- 

holders certain  benefits  on  tiie  transfer,  and  articles 
were  signed  in  August,  1857.  The  directors  of  the 
London  Mutual  Society  convened  an  extraordinary 
general  meeting  of  shareholders,  to  be  held  on  the  24th 
of  September,  1857,  in  order  to  confirm  the  agreement. 
They  forwarded  circulars  on  the  29th  of  August  to  the 
members  or  policy  holders  informing  them  of  the  terms 
of  the  arrangements,  but  making  no  mention  of  any 
personal  benefits  to  be  derived  by  the  directors  and 
officers  themselves  by  the  proposed  arrangements. 

The  extraordinary  general  meeting  was  accordingly 
held,  and  the  assent  for  the  transfer  of  the  business  was 
confirmed  and  afterwards  carried  into  effect  by.the  board 
'    of  directors. 

The 
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The  Plaintiff  had  insured  his  life  in  1856,  and  was  a 
shareholder,  but  he  did  not  attend  this  meeting.  He 
afterwards  discovered  that,  on  the  transfer,  considerable 
sums  had  been  received  from  the  Eayle  by  the  chair-  Chambers, 
man,  directors  and  all  the  other  officers  of  the  London 
Mutual,  by  way  of  compensation,  the  particulars  of 
which  had  been  kept  secret  from  the  members  of  the 
London  Mutual. 

The  Plaintiff  thereupon  instituted  this  suit  against 
the  chairman,  directors,  secretary,  solicitors,  medical 
officers  and  auditors  of  the  London  Mutual,  and  the 
London  Mutual  Society  (which  had  not  been  dissolved), 
on  behalf  of  himself  and  all  the  other  members  of  that 
society,  praying  an  account  of  the  moneys  so  received 
by  them,  and  that  they  might  be  declared  trustees  thereof 
for  the  members  of  the  London  Mutual,  and  be  decreed 
to  refund  these  sums  and  pay  them  into  Court 

Seven  of  the  directors  put  in  their  joint  answer,  by 
which  they  admitted  that  they  had  received  from  the 
Eagle,  on  the  15th  of  December,  1858,  by  way  of 
compensation  for  the  loss  of  their  offices,  the  sum  of 
5717.  %s.  Id.  each,  making  4,000/.  in  the  whole,  under 
the  arrangements  for  the  transfer  of  the  business.  They, 
by  their  answers,  defended  their  receipt  of  this  money 
on  various  grounds^  which  are  stated  in  the  argument. 

A  motion  was  now  made,  upon  the  answer  of  the 
seven  directors,  that  they  might  pay  the  4,000Z.  so  re- 
ceived by  them  into  Court. 

Mr.  jR.  Palmer  and  Mr.  Beavan,  in  support  of  the 
motion.  First,  directors  of  a  public  company  are  trus- 
tees for  the  members.  That  has  been  repeatedly  de- 
cided in  this  Court,  and  even  provisional  directors  have 

been 
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1868.  been  held  to  be  trustees  (a).  Secondly,  trustees  can 
derive  no  benefit  from  their  trust,  every  advantage  which 
they  can  obtain  from  it  belongs  to  their  cestuis  que 
Chambiei.  trust.  They  can  no  more  stipulate  for  a  benefit  on  the 
sale  of  a  business  than  they  could  arrange,  on  selling  a 
real  estate  belonging  to  the  trust,  to  receive  a  bonus. 
The  cases  on  this  subject  are  collected  in  Lewin,  on 
Tru8ti(b).  If  that  be  so,  the  money  admitted  by  the 
directors  to  be  in  their  hands  is  a  trust  fund  belonging 
to  the  Plaintiffs,  which,  according  to  the  authorities, 
ought  to  be  brought  into  Court,  and  secured  until  the 
hearing  of  the  cause;  Wiglesworlh  v.  Wigleswortk  {c) ^ 
and  see  Rothwell  v.  Roihwell{d) ;  Vigrass  v.  Binjield{e)\ 
CollU  V.  Collis  (/) ;  M' Hardy  v.  Hitchcock  {g) ;  Hick" 
ens  V.  Congreve  (A). 

Mr.  Stlwyn  and  Mr.  TF.  D.  Lewis,  for  the  directors. 
This  motion  is  premature ;  the  relief  now  asked  is  the 
proper  subject  of  a  decree,  and  is  substantially  the 
whole  relief  asked  by  the  bill.  The  proper  course 
would  be,  to  set  down  the  cause  for  a  hearing  and  obtain 
this  relief  by  a  decree ;  Peacham  v.  Daw  (i). 

Secondly.  There  is  a  well-known  and  recognized  cus* 
torn,  on  the  amalgamation  of  two  companies,  to  make 
compensation  to  the  directors,  who  lose  their  offices  by 
the  arrangement.  This  custom  is  so  universal,  that  it 
must  have  been  known  to  the  Plaintiffs. 

Thirdly.  It  appears  that  at  the  general  meeting,  the 
shareholders  knew  that  this  arrangement  had   taken 

place 

(o)   Maxtoell  v.  Port  Tennant,  (c)  3  Mad.  62. 

4*.  Co.,  24  Heav  497.  (/)  2  Simong,  365. 

(h)  Paf:e  SIS  {Srd  edit.).  (g)  11  Bear.  77. 

(c)  16  Beav.  269.  (A)  1  Rust,  Sr  M.  I50,note, 

(d)  2  Sim.  Sf  St.  217.  (i)  6  Madd.  98. 
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place  and  sanctioned  it.  It  is  stated,  by  the  answer,  that  1868. 
the  question  was  put  by  a  member,  whether  the  officers 
of  the  company  had  been  properly  taken  care  of  in  the 
arrangement,  and  that  the  deputy  chairman  replied 
"  that  all  persons  connected  with  the  office  were  to  be 
liberally  compensated.'*  A  member  also  wished  to  know 
the  particulars  of  such  compensation,  but  another  mem- 
ber suggested  that  such  question  was  not  courteous  to 
the  board  and  was  unnecessary,  unless  the  members 
were  dissatisfied  with  the  terms  of  the  amalgamation  as 
regarded  themselves. 

Fourthly.  It  appears  that  before  the  terms  had  been 
finally  agreed  upon,  the  directors  particularly  inquired 
of  the  gentlemen  employed  by  the  JEagle  to  arrange 
the  terms  of  the  amalgamation,  whether  the  bonus  to  the 
members  would  be  afiected,  in  any  degree,  by  the  com- 
pensation to  be  given  to  the  directors  and  officers  of 
the  London  Mutual,  and  they  were  distinctly  informed 
that  it  would  not.  The  money  therefore  was  paid  out  of 
the  funds  of  the  Eagle,  and  not  out  of  those  of  the 
London  Mutual. 

Lastly.  The  Plaintiff  has  received  a  bonus  under  the 
arrangements  [2/.  0^.  6(i.]  and  is  therefore  prevented 
complaining  of  it.  If  he  rejects  the  terms  of  the  ar- 
rangement, he  must  return  the  benefit  he  has  received 
from  it,  and  set  the  transaction  aside  altogether,  and 
not  partially.  They  cited  St.  Victor  v.  Devereux  (a) ; 
JBoschetti  v.  Power  (6). 

Mr.  jB.  Palmer,  in  reply. 

(c)  13  Simons,  641.  (6)  8  Beav.  98. 


The 
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The  Mastbr  of  the  Rolls. 

I  have  read  this  answer  carefully,  aad  I  observe 
nothing  more  in  it  than  counsel  stated  in  argument. 
I  am  of  opinion,  however^  assuming  all  the  statements 
contained  in  it  to  be  true,  but  taking  them  least  favor- 
ably for  the  pleaders,  that  these  Defendants  are  trustees 
of  the  fund,  and  that  they  must  pay  the  amount  into 
Court.  I  am  also  of  opinion  that  they  are  trustees  for 
the  Plaintiff  and  the  shareholders  on  whose  behalf  he 
sues.  There  is  a  clear  admission  that  571/.  Ss.  Id.  has 
been  paid  to  each,  and  the  order  must  be  on  each  to 
pay  that  sum  into  Ck>urt,  and  not  that  each  should  pay 
the  whole  4,000/. 


I  do  not  wish  to  go  into  the  details  of  the  case,  or  to 
prejudice  the  hearing.  It  is  possible,  as  was  stated, 
that  when  the  evidence  is  given,  it  may  be  such  as  to 
give  a  different  complexion  to  the  transaction ;  but  on 
the  answer,  as  it  stands,  I  am  of  opinion  that  the  di- 
rectors are  trustees,  and  I  must  order  them  to  pay  the 
money  into  Court  before  the  first  seal  after  Hilary 
Term. 
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Re  THATCHER'S  TRUSTS.  ,     ,„ 

Jan.  12. 

Feb.  9. 

rpHE  testator  by  his  will,  dated  in  1836,  gave  one-  Distinction 

"*■      fifteenth  of  the  produce  of  his  real  and  personal  l>«tv«en  «  ^ 

'  quest  having 

estate  to  his  granddaughter  Elizabeth  Hobhs  for  life,  two  altema- 

and  after  her  decease  in  trust  for  the  child,  if  only  one,  Jj^i^^^  yaua 

and  if  more  than  one,  for  the  children,  of  her  the  said  and  the  other 

Elizabeth  Hobbs,  the  granddaughter,  to  be  equally  di-  ^^j  ^  -j^^  jg. 

vided  between  or  among  the  same  children,  if  more  pending  on  the 
.  ,  1     1  i.t  11  ,  •  1    'allure  of  a 

than  one,  share  and  share  alike,  and  to  be  vested  m  such  previous  limi- 

of  the  same  children  as  should  be  a  son  or  sons  when  ?®*^j**"»  ^^^^^ 

IS  too  remote. 

he  or  they  should  attain  the  age  or  respective  ages  of     The  case  of 
twenty-five  years,  or  die  under  that  age  leaving  issue,  ^^r^l'jyl^ 
at  his  or  their  death  or  respective  deaths,  and  on  such  ^*'  «$•  -Sm. 
of  the  same   children    as   should    be   a   daughter  or  of.  * 
daughters,  when  she  or  they  respectively  should  attain  ^?^^V?****j 
the  age  or  respective  ages  of  twenty-five  years,  or  be  afterwards  to 
married  (with  consent),  which,   as  to  each  of  them,  ^^^jy  Iif t^ 
should  first  happen,  and  to  be  payable  as  soon  after  be  vested*'  on 
the  respective  ages  or  days  should  be  attained,  and  also  ^xxoin  twenty- 
after  the  death  of  the  said  Elizabeth  Hobbs,  his  grand-  ?^«»  ®"?/!.^** 
.  ^  be  payable    as 

daughter,  as  conveniently  might  be.  soon  as  might 

be  after  that 
age  should  be 
And  in  case  any  child  of  Elizabeth  Hobbs  '*  should  attained,  with 

depart  this  life,  being  a  son  or  sons,  under  the  age  of  maTntenance 

twenty-five  years,  without  leaving  any  issue  living  at  and  advance- 

,,  -,.  I'll  '11  ment  out  of 

the  time  of  his  or  their  death  or  respective  deaths,  or  their  <<  vested 

being  a  daughter  or  daughters  should  die  under  that  or  expectant 

age  and  without  having  been  married"  with  consent,  a  gift  over  to 

,1  ^^  B,  if  no  child 
^°^°  should  attain 
twenty-five :  Held,  first,  that  the  gift  to  the  children  was  too  remote,  and  secondly, 
on  AJ$  death  without  having  been  married,  that  the  gift  to  B,  could  not  take  effect,  as 
an  alternative  limitation  to  a  person  in  esse  at  the  date  of  the  will. 
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1869.       then  her  share  was  to  be  divided  between  the  other 

"^^1^^      children. 
Re 
Tuatchbe's 

Teoiti.  u  And  in  case  there  should  be  no  child  of  EUzabeth 

Hobbs,  who  being  a  son  should  attain  the  age  of  twenty- 
five  years,  or  die  under  that  age  leaving  issue,  or  being 
a  daughter  should  attain  that  age  or  be  married  with 
consent,"  the  fund  was  to  be  held  in  trust,  as  to  one 
moiety,  for  William  Hobbs,  and  as  to  the  other  moiety 
upon  the  same  tiusts  as  were  thereinbefore  declared 
respecting  another  one-fideenth,  which  the  testator  had 
previously  bequeathed  to  Ann  Tuckwell  for  her  life, 
and  afterwards  to  her  children  in  a  similar  manner. 

But  in  case  the  said  Wil/iam  Hobbs  and  Ann  Tuck- 
well  should  both  have  departed  this  life  without  leaving 
any  child  or  children,  or  the  issue  of  any  deceased  child, 
then  the  fund  was  to  be  held  in  trust  for  the  testator's 
next  of  kin. 

The  will  contained  a  power  of  maintenance  out  of 
income,  and  a  power  of  advancement  not  exceeding 
400/.,  "  of  the  then  vested  or  expectant  portion  or  share" 
of  the  children. 

The  testator  died  in  1836;  William  Hobbs  died  in 
1839,  leaving  one  child;  Elizabeth  Hobb$A\eA in  1841, 
without  having  been  married,  and  Ann  Tuckwell  died 
in  1856,  having  had  six  children,  the  eldest  of  whom 
was  born  in  1834,  and  the  youngest  in  1846. 

The  trustees  of  the  fund,  being  advised  that  the  trusts 
of  the  legacy  subsequent  to  Elizabeth  Hobbs' s  life  in- 
terest were  void  as  being  too  remote,  paid  it  into  Court 
under  the  Trustee  Relief  Act. 

This 
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This  was  a  petition  by  the  next  of  kin  of  the  testator,        1859. 

praying  payment  to  them  of  the  fund.  v^n^^/ 

Re 
Thatcher's 
*  Mr.  FolUtt  and  Mr.  Wxckenz^  in  support  of  the  peti-      Trusts. 

tion.     First,  this  is  a  gift  to  those  children  only  who 

should  attain  twenty-five;   it  is  therefore  too  remote 

and  void.     Secondly,  the  subsequent  limitation  to  Mrs. 

Tucktoell  for  life  is  not  an  alternative  gifl,  but  a  limitation 

dependent  on  the  failure  of  the  prior  one  to  the  children, 

which   is  void,   and  it  is  therefore  itself  too  remote, 

though  in  favour  of  a  person  in  esse  at  the  date  of  the 

will.    They  cited  Monypenny  y.Dering {a) ;    Gilbert  on 

Uses  (J)  ;  JBoehm  v.  Clarke  (c) ;  Proctor  v.  Bishop  of 

:6athy  ^c.  (d) ;   Chatham  v.  Tothill  {e). 

Mr.  Haynes,  for  the  cliildren  of  Ann  Tuckwellf  and 
Mr.  R,  Palmer  and  Mr.  C  Hall,  for  the  representa- 
tives of  Mrs.  Tucktoell.  The  limitation  to  the  children 
is  perf(6ctly  valid.  There  is  a  gifl  to  them  in  the  first 
instance,  followed  by  a  direction  as  to  vesting  ;  but  the 
vesting  here  means  indifeasibly  vesting,  as  in  Taylor  v. 
Frobisherif). 

As  to  the  life  interest  to  Mrs.  Tuckwell  it  is  valid, 
because  in  any  event  it  must  take  effect,  if  at  all,  with 
a  life  in  being.  The  bequest  to  her  is  an  alternative  gift, 
and  may  take  effect  even  if  the  gift  to  the  children 
should  be  too  remote.  They  also  cited  Berkeley  v. 
Swinburne  (g) ;  Poole  v.  Bott  (A) ;  Barl&w  v.  Salter  (f) ; 
Beard  Y.  Westcott  (k) -,  and  see  Cambridge  v.  Rons  (I). 

The 

{a)  2  De  G.,  M.  *  G.  145.  (g)  16  Sim.  275. 

Ih)  Page  278,  note.  (A)  1 1  Hare,  33. 

(0  9  Fcf.580.  (0  17  Vet.  479. 

(d)  2  H.  Black,  356.  (k)  5  Taunt.  393;  5   Bam.  if 

(e)  7  Bro.  P.  C.  453.  AU.  801 ;   Turn.  Sf  R.  25. 
(/)  5  De  G.  4-  S.  191.  (0  25  Beav.  409. 

VOL.  XXVI.  B  B 
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1869.  The  Master  of  the  Rolls. 

The  question  ia  this  petition  is,  whether  the  limita- 
tions contained  in  the  will  of  Thomca  Thatcher  are  too 
remote  or  not. 

The  first  question  is,  whether  the  limitatioos  to  the 
children  are  too  remote  or  not,  and  this  depends  upon 
whether  the  vesting  of  their  share  is  postponed  till  tbey 
attain  the  age  of  twenty-five,  or  whether  the  vesting  is 
immediate,  and  the  time  of  payment  only  is  postponed. 
Upon  this  point  I  do  not  entertain  any  doubt;  the 
words  are  express  :  after  the  decease  of  the  said  JEUzar 
heth  Hobbs,  in  trust  for  her  child  or  children,  '^  to  be 
equally  divided  between  or  among  the  same  children, 
if  more  than  one,  share  and  share  alike,  and  to  be 
vested  in  such  of  the  children  as  shall  be  a  son  or  sons 
when  he  or  they  shall  respectively  attain  the  age  or 
ages  of  twenty-five  years."  Unless  the  word  vested  is 
to  be  wholly  disregarded,  and  no  efiect  given  to  it,  or 
its  meaning  reversed,  it  is  impossible  to  say  that  the 
children  take  any  vested  interest  until  they  attained 
twenty-five.  If,  on  the  contrary,  the  word  vested  were 
omitted  altogether,  there  would  be  no  gift  except  in  the 
direction  to  pay ;  but  here  it  is  made  doubly  clear,  by 
coupling  the  term  vesting  with  the  time  of  payment. 

I  entirely  approve  of  the  decision  of  Sir  James  Parker 
in  the  case  of  Taylor  v.  Frobisher  (a),  but  the  efiect 
before  me  of  that  case  has  been,  that  whenever  the  word 
vested  is  used,  this  case  is  cited  to  shew  that  that  word 
is  not  to  bear  its  ordinary  and  primary  signification.  That 
case  was  perfectly  diffierent  from  the  present,  and  I  have 
on  many  previous  occasions  pointed  out  the  distinction 

on 
(a)  bVtGexSfSm.  19. 
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on  which  that  case  rests,  which  do  not  occur  in  the        1859. 

present.  v^n^^/ 

Re 
Tbatcbbe's 
The  maintenance  and  advancement  clauses  in  this       Trusts. 

will  do  not  in  the  slightest  degree  affect  my  construc- 
tion of  the  previous  limitation.  The  power  simply  autho- 
rizes the  trustees  to  apply  what  they  may  think  necessary, 
in  any  manner  they  may  think  right,  for  the  support 
and  maintenance  of  the  children,  and  the  advancement 
clauses  confirm  the  construction  I  have  given  to  the 
former  part  of  the  will,  for  it  distinctly  points  to  the  possi- 
bility of  an  advance  being  made  out  of  expectant  shares, 
that  is,  shares  which  are  not  vested.  It  is  clear,  there- 
fore, that  they  were  not  to  be  vested  before  they  were 
payable. 

The  words  are  distinct,  and  I  am  of  opinion  that  the 
gifts  to  the  children  are  not  vested  until  they  attain 
twenty-five,  and  that  the  limitations  to  them  are  too 
remote. 

Then  arises  the  question,  whether  the  gift  over  to 
Mrs.  Tuckwell  for  life  is  good,  this  being  a  limitation  to 
a  person  in  existence  at  the  date  of  the  will. 

The  distinctions  on  this  subject  are  well  defined, 
although  they  may  not  be  in  every  case  susceptible  of 
a  ready  application  to  the  particular  words  of  a  will. 
On  the  one  hand,  it  is  clearly  settled,  that  if  there  be 
two  alternative  limitations,  one  branch  of  which  is  too 
remote,  and  the  other  of  which  is  capable  of  taking 
efiect,  the  Court  will  disregard  the  invalid  limitation 
and  give  efiect  to  that  which  is  legal.  Longhea4  v. 
Phelps  {a)   is  an  instance  of  this  distinction,  which 

rests 
(a)  2  W.  BL  704. 
B  b2 
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rests  on  sound  and  settled  rules  of  construction.     On 

the  other  hand,  if  the  limitations  are  ulterior  to  or  expec- 

Tbatchie's    ^^^  upon  limitations  which  are  too  remote,  they  are  void 

TaotTs.      also,  although  made  to  a  person  in  existence  at  the 

date  of  the  will. 

The  case  of  Beard  v.  Westcoti(ja),  and  Manypenny 
y.  Dering  (ft),  are  instances  of  the  second  class  of 
cases. 

Nothing  can  be  more  distinct  than  the  mode  in  which 
this  b  explained  by  Lord  St.  Leonards,  both  in  his 
argument  (c)  and  also  in  his  judgment  in  Monypenny 
y.  Deriny  {d).  He  says  that  the  Court  of  King's  Bench 
held  the  gift  over  in  Beard  v.  Westcott  void, — "  Not 
because  it  was  not  within  the  line  of  perpetuity,  but 
expressly  on  the  ground  I  have  adverted  to,  namely, 
that  that  limitation  over  was  never  intended  by  the 
testator  to  take  effect,  unless  the  persons  whom  he 
intended  to  take  under  the  previous  limitation  would, 
if  they  had  been  alive,  been  capable  of  enjoying  the 
estate,  and  that  he  did  not  intend  that  the  estate  should 
wait  for  persons  to  take  in  a  given  event,  where  the 
person  to  take  was  actually  in  existence  but  could  not 
take ;  and  Lord  Eldon  affirmed  that  decision.  This  shews 
that  where  there  are  gifts  over,  which  are  void  for  perpe- 
tuity, and  there  is  a  subsequent  and  independent  clause 
on  a  gift  over,  which  is  within  the  line  of  perpetuities, 
effect  cannot  be  given  to  such  a  clause  unless  it  will 
dovetail  in  and  accord  with  previous  limitations  which 
are  valid." 

This  is  strictly  applicable  to  the  present  case ;  it  is 

impossible 

(a)  6  Bam.  4*  Aid.  801.  (c)  5  Bam.  ^  Aid.  808. 

(b)  2  De  G  ,  M.  *  O.  145.  {d)  2  De  G.,  M.  ^  G.  182. 
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impossible  here  to  say  that  the  liraitation  to  Mrs.  Tuck-        1859. 
well  is  an  alternative  limitation ;  it  is  dearly  one  expec-      ^-^v*^^ 
tant  upon  the  failure  of  the  previous  limitation  to  the    Thatcher's 
children.     It  does  not,  to  Use  the  words  of  Lord  St.      TawfTf. 
Leonards,  *'  dovetail  in  and  accord  with  previous  limita- 
tions which  are  valid/'  but  it  is  intended  not  to  take 
effect  unless  the  children,  whom  he  intended  to  take 
effect  under  the  previous  limitation,  would  have  been 
capable  of  taking.     The  testator  never  intended  Mrs. 
Tuckwell  to  take  if  there  were  children  in  existence 
but  who  were  prevented  by  law  from  taking. 

I  am  of  opinion,  therefore,  that  the  whole  limitation 
fails,  and  that  an  order  must  be  made  in  accordance 
with  the  prayer  of  the  petition. 


Decree. 
Declare  that  the  gifls  over  of  the  share  of  Miss  JJobht,  after  her  life 
interest,  are  void,  includiog  the  life  interest  of  Mrs.  Tuckweli. 
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HILL  V.  BONNER. 

Dee.  2. 

The  Court        TV/T^*  ^-  Pointer  and  Mr.  Osborne,  on  behalf  of  the 

ihels  &'l6*'    -!-▼-».     Plaintiff,   moved   that  W.  F.  Hoper,  or  some 

VicL  c.  86,      other  fit  and  proper  person,  might  be  appointed,  under 

8«  44f  Appoint 

a  penoD  to       the  16  &  16  Vict.  c.  86,  8. 44,  to  represent  the  estate  of 

"Sterf* *d*     ^^^  Hoper  deceased  for  all  purposes  of  this  suit,  or 

ceased  person    that  the  suit  might  proceed  in  the  absence  of  any  re- 

SSito'act    presentative. 

Mr.  H.  F.  Bristowe,  for  W.  F.  Hoper,  objected  to 
be  appointed,  and  asked  for  his  costs.  He  referred  to 
the  20  &  21  Vict.  c.  77,  s.  44. 


The  Mastbb  of  the  Rolls. 

I  cannot  appoint  a  person  as  representative  who  is 
not  willing  to  act.  He  roust  have  his  costs.  Any  order 
I  now  make  might  still  be  objected  to  by  any  of  the 
parties  at  the  hearing. 


NoTB. — See  The  Prince  of  WaltSt  SfC.  AisocuUion  ▼.  Palmer,  25 
Beav.  605. 
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HOOD  V.  COOPER. 

Jan.  15. 

A  T  the  hearing  of  this  cause  on  the  3rd  of  December ^  When,  at  the 

-^     1868,  The  Master  of  the  Rolls  gave  liberty  to  SnyTjiyen 

mention  it  again  on  the  minutes,  in  the  event  of  there  ^  mention  the 

,.X,  case  Msm  on 

being  any  difficulty.  the  muiutes,  it 

must  be  done 
at  least  within 
Mr.  Rasch  now  (15th  January)  moved,  that  the  case  a  fortnight, 

might  be  placed  in  the  paper,  to  be  spoken  to  on  the  partis  must* 

minutes  as  delivered  out  by  the  registrar,  the  parties  not  «i^«  "o*><^  ®f 
-    .  .  ,  1  motion  speci- 

being  able  to  agree  as  to  them.  fyhig  the  alte- 

rations. 

l^e  Master  of  the  Rolls  refused  the  application,  on 
the  ground  of  the  delay.  He  stated,  that  when  parties 
had  liberty  to  apply  on  the  minutes,  they  must  avail 
themselves  of  it  within  a  fortnight  at  the  utmost. 

He  added,  that  the  registrar  might  communicate  with 
him,  if  he  thought  fit,  on  the  matter,  but  that  if  he  did 
not,  the  Plaintiff  must  give  the  usual  notice  of  motion  to 
vary  the  minutes  and  specify  the  variations  he  required. 


Note.— &«  Prince  v.  Howard,  14  Beav,  208. 


Digitized  by  VjOOQIC 


374 


CASES  IN  CHANCERY. 


1869. 


Jan,  28,  31. 

The  fines, 
fees  and  ex- 
penses of  the 
admission  of 
new  trustees 
to  copyholds 
must  be  borne 
by  the  tenant 
for  life  and 
those  in  re- 
mainder, in 
proportion  to 
their  reepec- 
tiye  intereits. 


CARTER  V.  SEBRIGHT. 

fTlHE  testator  was  entitled  to  a  copyhold  house  and 
premises  at  Hctckney,  held  of  the  manor  of  Kings- 
hold,  for  an  estate  of  inbeiitance,  to  him  and  his  heirs, 
at  the  will  of  the  lord,  according  to  the  custom  of  the 
manor. 

By  his  will  he  devised  h|s  freehold 'and  copyhold 
hereditament  to  two  trustees,  in  trust  to  receive  the 
rents  and  pay  them  to  Mrs.  Sebright  for  life,  and  after 
her  death  for  the  separate  use  of  Mrs.  Hall  for  life,  with 
remainder  to  her  children. 


The  testator  made  no  provision  for  the  payment  of 
the  fines,  &c.,  attending  the  admission  of  the  trustees 
to  the  copyholds. 

The  testator  died  .in  1844,  and  the  trustees  caused 
themselves  to  be  admitted  to  the  copyholds. 

The  surviving  trustee  died  in  1857,  having  devised  all 
his  property,  of  every  description,  to  Mrs.  Sebright. 

In  1868,  Mrs.  Sebright,  under  a  power,  appointed 
the  two  Plaintiffs  trustees  of  the  will  of  the  original 
testator;  and  she  thereupon  covenanted  with  them  that 
she  would  be  admitted  to  the  copyholds,  and  surrender 
them  to  the  Plaintiffs  upon  the  trusts  of  the  will. 

The  copyholds  were  worth  28/.  a  year,  and  the  fines, 
fees    and    expenses   attending  the   admittance   would 

amount 
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amount  to  about  150L  The  Plainti£&  having  no  funds  1859. 
out  of  which  they  could  pay  the  fines,  &e.y  instituted  ibis 
suit,  praying  that  Mrs*  Sebright  might  be  directed  to 
procure  herself  to  be  admitted  to  the  copyholds^  and  to 
surrender  the  same  to  the  Plaintiffs^  upon  the  trusts  of 
the  will  of.  the  testator^  and  that  the  fines,  fees  and  ex- 
pens^  might  be  raised  by  a  mortgage  or  sale.  And 
that  it  might  be  declared,  that  Mrs.  Sebright,  as  tenant 
for  life,  ought  to  contribute  to  the  fines,  fees  and  ex- 
penses of  and  attending  the  admittances  of  herself  and 
of  the  PkdntiBs  thereto,  in  proportion  to  the  benefit  she 
might  derive  therefrom,  and  ought  to  give  a  proper 
security  in  respect  of  such  her  proportion. 

Mr.  JR.  Palmer  and  Mr.  Piggott,  for  the  Plaintiffs, 
cited  Plagters  v.  Abbott  {a). 

Mi,  Selwyuy  for  the  tenant  for  life,  cited  Jones  v. 
Jones  (b)  ;  Bull  v.  Birkbeck  (c) ;  Hudleston  v.  Whelp- 
d(Mle{d);  Chreenwood  v.  Evans  (e). 

Mr.  Llogd  and  Mr.  C  Hall,  for  mortgagees  under 
th|8  tenant  for  life. 

Mr.  FoUett  and  Mr.  C.  T.  Simpson,  for  the  re- 
maindermen:  Lord  Kensington  v.  Mansell^f);  Lewin 
on  Trusts  {g). 

The  Mastbr  of  the  Rolls. 

In  this  case  the  question  really  is,  simply,  whether  the       Jan.  dl« 

fine  to  be  paid  for  the  renewal  of  a  copyhold  is  to  fall 

on 

(a)  2  My/.  *  K.  97.  (e)  4  Bew.  44. 

(6)  6  Hare,  440.  (/)  13  Ves.  240. 

(c)  2  r.  4  C.  C.  C.  447.  (g)  Page  402. 
(</)  9  Hare,  775. 
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OD  the  tenant  for  life  and  remainderman  in  the  proportion 
of  their  interests  in  the  property.  I  am  of  opinion  that 
there  is  no  distinction  between  fines  for  the  renewal  of 
copyholds  and  those  for  leaseholds^  and  that  they  stand 
in  the  same  situation. 

• 

The  authorities  are  clear  and  decisive  on  the  subject 
when  the  devise  is  of  the  legal  estate.  Thus  if  there  be 
a  devise  of  a  copyhold  to  A,  for  life,  with  remainder  to 
B.  in  fee^  it  is  quite  clear,  according  to  Lord  Eldon, 
that  the  fine  to  be  paid  for  the  admission  of  the  tenant 
for  life,  if  it  enures  to  the  benefit  of  the  remainderman, 
is  to  be  borne  by  them  in  the  proportion  of  their  in- 
terests in  the  estate. 

If  the  tenant  for  life  be  only  admitted  for  his  life, 
then  the  fine  paid  is  in  proportion  to  the  value  of  his 
interest:  but  when  persons  are  admitted  for  the  benefit 
both  of  the  tenant  for  life  and  the  remainderman,  they 
are  merely  trustees  for  both,  and  the  same  rule  and 
principle  apply. 

All  the  text-books  adopt  that  view  of  the  question, 
and  it  is  considered  as  not  to  be  doubted  by  Serjeant 
Scriven  in  his  work  on  Copyholds.  I  think  also  that 
Planters  v.  Abbott  (a)  is  distinct,  that  this  is  the  rule. 
I  adopt  the  argument  of  Mr.  Follett,  viz.  that  if  this 
be  the  rule  for  legal  estates,  it  is  equally  so  for  equit- 
able estates ;  and  where  one  is  admitted  for  the  benefit 
of  all,  they  ought  all  to  pay  in  proportion  to  their  in- 
terests. 

It  is  the  same  principle  as  that  which  applies  to  the 
appointment  of  new  trustees,  which   is  very  similar. 

The 

(a)  2  MyL  Sf  K,  97. 
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The  costs  are  there  paid  out  of  the  estate  generally  or 
out  of  corpus,  by  which  means  the  interests  of  the 
tenant  for  life  and  those  in  remainder  are  diminished  in 
proportion  and  in  the  same  way. 

I  am  therefore  of  opinion  that  this  fine  must  be  borne 
by  the  persons  in  proportion,  and  that  Mrs.  Sebright 
must  give  security,  according  to  the  terms  pointed  out 
in  the  books,  that  she  will  bear  her  share  of  the  fine. 


WYNNE  V.  HUGHES. 


Jan.  11,  24. 

TN  1848,  JoAn  Edwards^  of  CAe^^er,  conveyed  some  Astotheju- 

real  and  personal   estate   to  Thomas   Hughes^  of  ^^  q^^^  ©f 

Denbighshire,  and  Harwood  W.  Banner  of  Liverpool^  Chancery  of 

,,         ,  .  .      ,  ,  ,  t^    ,  .      .      *^«  Palatine  of 

in  trust  to  sell  and  pay  his  debts,   and    to   hold    the  Lanauterm 

resxAwQ  tot  John  Edxoards  2lxiA  his  executors,  "as  part  *^*^  f  Ju'* 

of  his   personal  estate."      They,  accordingly,   sold   a  lubject-matter 

portion  of  the  property,  and  paid  nearly  the  whole  of  Jl^nd^locally 

the  debts.  situate  out  of 

its  jurisdiction. 
Suits  were 

In  1864,  John  Edwards  died  intestate,  and  adminis-  w»t>t«t«<l  ^^^^ 

'  the  same  mat- 

tration  was  granted  to  Thomas  Hughes^  one  of  his  next  ter  in  the  Pala- 

of  kin,  and  who  also  claimed  to  be  heir  at  law.    The  [{H^  ^„"J  ^^J 

next  of  kin  of  the  intestate  consisted  of  sixteen  persons,  a  decree  made 

viz.   Thomas  Hughes,  Mrs.   Wynne,  Mrs.  Read,  and  71,^  q^^^^  ^^ 

thirteen  others.     The  next  of  kin  were  resident,  and  ^^^  *<>  '^y 

the  proceed- 
the  principal  part  of  the  real  estate  of  the  intestate  ings  here,  as 

was    locally   situate,   out  of   the  jurisdiction   of   the     tj*"|*. 

County  Palatine  of  Lancaster.  voWed  lands 

locally  situate 
out  of  the  ju- 

On  the  8th  of  November,  1868,  a  suit  was  instituted  nadiction  of 
,  ,         ---.     ,       the  Palatine 

m  this  Court,  by  Mr.  and  Mrs.  Wynne,  agamst  Hughes  Court. 

and  Banner,  for  the  sale  of  the  property  comprised  in  the 

creditors' 
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1859.  creditors*  deed,  and  the  performance  of  the  trusts  thereof, 
and  for  the  administration  of  the  personal  estate  of  the 
intestate. 


Wtmnb 

o. 

UvOHBt. 


On  the  26th  of  November ^  1868,  two  other  suits 
were  instituted  in  the  Chancery  of  the  County  Palatine 
of  Lancaster y  the  first  by  Banner  against  Hughes  alone, 
and  the  second  by  Mrs.  Read  against  Banner  and 
Hughes  alone.  The  first  prayed  the  administration  of 
the  trusts  of  the  creditors'  deed,  and  that  the  rights  of 
all  parties  to  the  unsold  property  might  be  determined, 
and  the  second  prayed  for  the  administration  of  the 
personal  estate,  the  execution  of  the  trusts  of  the  cre- 
ditors' deed,  and  the  ascertainment  of  the  rights  of  the 
parties  in  the  property  comprised  therein. 

Both  suits  raised  the  question,  whether,  by  the  sub- 
sequent acts  of  John  Edwards,  the  unsold  real  estate 
comprised  in  the  creditors'  deed  had  b^en  re-converted 
into  realty,  in  other  words,  whether  the  next  of  kin  or 
the  heir  at  law  of  the  intestate  were  entitled  to  it. 

On  the  29th  of  November,  1858,  a  decree  was  made 
in  the  two  suits  in  the  Palatine  Court  for  the  ad- 
ministration of  the  personal  estate,  and  the  trusts  of 
the  creditors'  deed,  directing  an  inquiry  as  to  the  next 
of  kin  and  heir  at  law,  and  as  to  whether  the  cre- 
ditors' deed  had  been  revoked  or  determined,  and  the 
particulars  of  the  property  comprised  therein,  and  or- 
dering a  Receiver  of  the  estates  and  property  comprised 
in  the  trust  deed  to  be  appointed,  and  that  the  tenants 
should  attorn. 

The  decree  was  accordingly  served  on  the  Plaintiff 
in  this  suit,  and  a  motion  was  now  made  by  Banner  and 
Hughes  to  stay  the  proceedings  in  the  suit  in  this  Court, 

on 
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on  the  ground y  that  a  decree  bad  already  been  made  in        1859. 
the  Palatine  Court. 


Wynhb 

Mr.  and  Mrs.  Wynne  objected,  that  the  present  suit      Hoohbs. 
related  partly  to  lands  out  of  the  jurisdiction  of  the 
Palatine  Court,  in  rc|gard  to  which  its  decree  would  be 
ineiTectual. 

Mr.  Selw^n  and  Mr.  LUtle,  in  support  of  the  motion. 
This  Court  jvill  prevent  the  prosecution  of  two  suits  for 
the  administration  of  the  same  estate ;  and,  as  the  whole 
relief  may  be  obtained  under  the  decree  in  the  other 
suits,  this  suit  ought  to  be  stayed ;  Rigby  v.  Slrang- 
ways  (a).  The  decree  in  the  other  suits  will  be  effective 
in  determining  the  rights  of  the  parties  to  the  intestate's 
estate,  whether  locally  situate  within  or  without  the 
jurisdiction  of  the  Palatine  Court,  for  the  principle 
is  this, — JSguUas  agit  in  personam.  The  decree  will 
therefore  bind  the  trustees  and  heir,  who  are  parties, 
and  the  other  parties  may  be  summoned  under  the 
decree.  Courts  of  Equity  have  frequently  assumed 
jurisdiction  in  such  cases.  Thus,  in  Toller  v.  Carte" 
ree{b),  which  was  a  bill  to  foreclose  a  mortgage  in  the 
Island  of  Sark,  a  plea  to  the  jurisdiction  was  overruled. 
In  Penn  v.  Lord  Baltimore  (c)  the  Court  held,  that  it 
would  decree  the  specific  performance  of  articles  re- 
lating to  lands  in  America;  and  in  Tulloch  v.  Hart- 
ley  {d)  the  Court  entertained  a  bill  to  settle  boundaries 
of  n  real  estate  in  Jamaica.  The  suit  of  Darner  v.  Earl 
Porlarlington  (e)  related  to  lands  in  Ireland;  and 
Omerod  v.  Hardman  (/),  which  was  a  suit  for  specific 
|>erformance  in  the  Duchy  Court  of  Lancaster,  part  of 
the  property  was  copyhold  in  Yorkshire. 

The 

(a)  2  PhiUips,  176.  (c)  15  Sim.  380;  2  PhUlips, 

(6)  2  Fern.  494.  30. 

(c)  I  Vei.  $en.  444.  (/)  5  Ves.  722. 

(d)  1  Y.J^C.  C.  C.  114. 
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The  Palatine  Court  of  Lancaster  has  power  to  deal 
with  the  lands  out  of  the  jurisdiction,  for  it  has  before 
it  the  two  trustees,  who  have  the  legal  estate,  and  the 
heir  at  law  and  some  of  the  next  of  kin :  the  others  may, 
by  order  of  the  Lords  Justices,  be  served  with  the 
decree  out  of  the  jurisdiction  ;  Chalmers  v.  Laurie  (a), 
and  16  &  16  Vict.  c.  86,  s.  42,  rule  8. 

[The  Master  of  the  Rolls: — Then,  if  your  ail- 
ment prevailed,  that  Court  would  have  cor^purrent  juris- 
diction with  this,  and  there  would  be  no  reason  why 
any  suit  whatever  should  not  be  filed  in  that  Court 
instead  of  this :  it  would  make  it  another  Vice-Chan- 
cellors Court.  I  doubt  very  much  whether  the  Acts 
of  Parliament  extending  the  jurisdiction  of  the  Palatine 
Court  intended  to  enable  a  gentleman  residing  in  Kent 
to  file  a  bill  in  that  Court  against  his  neighbour,  for 
the  specific  performance  of  an  agreement  for  a  gavel- 
kind estate  situate  in  Kent.  The  17  &  18  Vict.  c. 
82,  s.  11,  speaks  of  ''all  lands  and  personal  estate 
within  the  said  County  Palatine.''] 

Service  of  the  bill  out  of  the  jurisdiction  could  only 
be  authorized  by  the  Lords  Justices  (i),  who  would  re- 
fuse to  make  the  order  in  any  but  a  proper  case.  The 
11th  section  relates  merely  to  the  appointment  of  trus- 
tees (c). 

Mr.  Lloyd  and  Mr.  Haynes,  contri. 

The  Court  of  Chancery  of  the  County  Palatine  of 
Lancaster  has  no  authority  over  lands  not  locally 
situate  within  its  jurisdiction  (d).  The  decree  was  ob- 
tained, by -consent,  in  a  friendly  suit  instituted  purposely 

to 

(a)  10  Hare,  App.  xxvii.  (r)  In  re  Omerod,  28  L.  J. 

(6i  Wallham  v.  Goodyear^  7      (CA.)  55. 
De  &.,  M.  ^  G.  76.  (rf)  6  Fin.  Abr.  570;  4  Inst. 

204. 
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to  defeat  the  present,  and  the  objection  *to  the  jorisdic-        1859. 
tion  was  never  raised,  as  it  might  have  been. 

There  is  no  instance  of  staying  proceedings  in  this 
Court,  upon  a  decree  made  by  a  Court  of  limited  juris- 
diction, and  the  Court  of  Lanccuter  has  no  jurisdiction 
over  lands  out  of  the  County  Palatine.  That  Court 
has  not  the  means  of  enforcing  its  decrees  out  of  its 
jurisdiction,  and  it  cannot  compel  the  tenants  to  attorn 
to  the  receiver  when  appointed. 

To  give  jurisdiction,  both  the  persons  and  the  land 
must  be  in  the  county:  here  the  persons  beneficially 
interested  are  all  resident  out  of  the  jurisdiction,  and 
this  is  the  proper /orum  for  determining  the  questions 
between  them. 

In  Davis  v.  2>am(a)/a  plea  to  a  certiorari  bill,  that 
the  lands  charged,  and  all  matters,  did  lie  and  were 
situate  and  did  arise  within  the  County  Palatine  of 
Chester,  was  allowed. 

In  the  Lord  Coningsby's  Case(b),  a  demurrer  was 
allowed  to  a  bill  in  the  Duchy  Court  to  recover  lands, 
&c.,  because  it  omitted  to  aver,  that  the  lands  lay  within 
the  limits  of  the  Duchy.  The  Court  **all  agreed  that 
the  Duchy  was  a  circumscribed  jurisdiction,  and  that 
in  all  such  jurisdictions,  the  Plaintiff  in  his  bill  or 
declaration  ought  to  shew  that  the  cause  did  arise 
within  the  jurisdiction,  otherwise  the  Defendant  may 
take  advantage  of  it  by  demurrer.'" 

Mr.  Selwyn  in  reply. 

The  following   cases  were  also  cited  : — Kinsey  v. 

Kinsey 
(a)  Finch,  451.  (6)  9  Mod.  95. 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY. 


Wymitb 

V. 
HUORBB. 


Kimey  (a) ;  13  ^  14  VtcL  c.  43 ;  66^ A  General  Order 
of  the  Palatine  Court,  Rule  8,  Winstanley.p.  212 ;  2nd 
General,  Order,  July,  1865,  Winstanley,  p.  252, 


The  Master  of  the  Rolls. 

Jan,  24.  This  was  a  motion  to  stay  the  proceedings  in  a  cause 

in  this  Court  by  reason  of  a  decree  having  been  pro- 
nounced in  the  same  matter  and  between  the  same 
parties  in  the  Duchy  Court  of  Lancaster.  There  can 
be  no  question,  but  that,  if  the  two  Courts  have  co-ex- 
tensive jurisdiction,  and  the  two  suits  are  so  constituted 
that  all  that  is  required  in  one  may  be  obtained  under 
the  decree  in  the  other,  this  Court  will  stay  the  pro- 
ceedings in  the  suit  in  which  no  decree  has  been  pro- 
nounced, and  will  allow  the  other  to  proceed. 

But  it  is  necessary  for  that  purpose  to  consider  what 
the  circumstances  of  this  case  are.  They  are  shortly 
these  :—[-&£*  Honor  stated  them]. 

The  same  question,  as  to  the  re-conversion  of  the 
property  into  realty,  arises  in  both  suits,  and,  in  the 
course  of  the  proceedings,  it  may  become  absolutely 
necessary  to  sell  the  real  estate  for  the  purpose  of  dis- 
tributing it  amongst  the  next  of  kin,  if  they  should  be 
declared  entitled. 

Pait  of  the  real  estate  in  question  is  situate  in  the 
county  of  Chester  and  out  of  the  jurisdiction  of  the 
Duchy  Court  of  Lancaster,  and  I  am  of  opinion  that  I 
cannot,  in  that  state  of  circumstances,  stay  the  suit  in 
this  Court,  though,  if  the  Duchy  Court  of  Lancaster 
had  complete  and   entire  jurisdiction  over  the  whole 

matter,  I  should  not  hesitate  to  do  so. 

The 
(fl)  2  Va.  ten.  577. 
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It  was  pressed  upon  me  very  strongly,  that  the  Duchy 
Court  of  Lancaster  can  do  everything  that  can  be  re- 
quired in  the  cause ;  that  the  Court  acts  in  personam^  and 
that,  although  it  has  no  authority  over  the  land  itself, 
^yet  as  it  has  authority  over  all  the  pei-sons  who  are 
in  any  manner  interested  in  the  land,  and  as  all  those 
persons  are  or  may  be  made  parties  in  the  suit,  it  can 
make  a  complete  and  efTectuai  decree  in  the  matter. 


383 


1869. 


But  besides  several  objections  and  difficulties,  which 
were  suggested  by  Mr.  Lloyd  with  respect  to  a  receiver, 
it  is  obvious  that  a  sale,  under  the  authority  of  the 
Court  and  by  the  decree  of  the  Court,  of  land  over 
which  it  has  jurisdiction  is  a  perfectly  different  thing 
from  what  it  is  where  it  directs  persons  who  are  before 
the  Court  to  sell  land  over  which  the  Court  has  no 
jurisdiction.  Questions  of  payment  of  money  into 
Court,  questions  of  opening  biddings,  questions  of  title, 
all  assume  a  different  aspect;  in  fact  a  sale  by  the 
Court  of  land  not  within  its  jurisdiction  cannot  take 
effect  in  the  Duchy  Court  of  Lancaster.  And,  without 
going  into  long  details,  which  must  be  familiar  to  every 
person  accustomed  to  the  practice  of  the  Court  of 
Chancery,  and  the  various  questions  that  arise  in  con- 
sequence of  it,  I  am  of  opinion  that  I  might  put  the 
Plaintiffs  in  the  suit  in  Chancery  in  very  considerable 
difficulties,  if  I  were  to  say  that  they  shall  not  go  on 
with  their  suit  at  all. 

I  think,  therefore,  the  proper  course  for  me  to  take 
16,  not  to  stay  this  suit,  but  to  refuse  this  motion.  At 
the  same  time,  I  shall  reserve  the  costs  until  I  see  what 
course  may  be  taken  in  the  two  suits,  and  the  mode  in 
which  they  are  conducted.  On  the  fullest  considera- 
tion of  the  case,  I  am  satisfied  that  I  cannot  safely  stop 
this  suit. 

VOL,  XXVI.  0  0  I  do 
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I  do  not  place  any  weight  at  ail  on  the  fact  that  it 
was  filed  before  the  other,  because  the  decree  is  the 
ground  on  which  the  Plaintiff  would  be  entitled  to 
move  to  stay  this  suit,  if  the  same  relief  could  be  obtained 
equally  in  both  suits.  But  on  the  fullest  consideration 
that  I  have  been  able  to  give  to  it,  I  do  not  think  thai 
this  is  the  case. 


Note.— On  appeal  to  the  Lords  Justices  (10th  Feb,  1859),  the 
proceedings  were  stayed,  but,  as  I  ha?e  heard,  by  arrangement. 


Jan.  21, 22,24. 

March  18. 

Where  shares 
not  fully  paid 
up  are  specifi- 
cally be- 
queathed, the 
question, 
whether  the 
specific  legatee 
or  the  residu- 
ary estate  is 
liable  to  the 
fViture  instal- 
ments, de- 
pends on 
whether  the 
calls  are  actu- 
ally made  be- 
fore the  tes- 
tator's death. 
A  testatrix 
bequeathed 
ahares  in  a 
company. 
Before  htr 
death,  three 
calls  were  au- 
thorized at 
stated  inter- 


ADDAMS  t;.  FERICK. 

rilHE  testatrix,  Miss  Lewis,  died  on  the  17th  of 
February,  1858.  At  the  date  of  her  will  and 
codicil,  she  possessed  629  shares  of  25L  each  in  the 
Union  Bank  of  Australia,  which  were  fully  paid  up, 
and  159  new  shares  in  the  same  bank,  on  which,  at  the 
date  of  the  codicil  (12th  March,  1857)  only  21.  lOs.  per 
share  had  been  paid.  She  had,  in  the  usual  way, 
covenanted  with  the  trustees  of  the  company  to  pay  all 
instalments  that  might  be  duly  required  thereon,  and  to 
observe  the  covenants  in  the  deed  of  settlement  of  the 
company. 

By  her  will,  dated  in  1856,  she  gave  her  residue  to 
the  Plaintiff  Miss  Addams,  and  appointed  the  Defend* 
ants  Ferick  and  Lowndes  her  executors. 


Miss  Lewis  made  a 


codicil  to  her  will,  dated  the 

12th 


vals,  but  she 

died  before  two  of  these  periods  I'-^Held,  under  the  circumstances  and  from  the  prac- 
tice of  the  company,  that  the  calls  were  not  to  be  considered  as  really  made,  until 
a  call  letter  had  been  sent  to  the  shareholders,  and  that  as  to  those  sent  after  the  tes- 
tatrix's death,  the  specific  legatee,  and  not  the  residual^  estate,  must  bear  the  calls. 

Executors  held  entitled  to  no  indemnity  against  liabilitv  in  respect  of  shares  in 
a  banking  company  specifically  bequeathed,  the  order  of  the  Cour^  in  an  adminis- 
tration suit,  being  of  ttself  a  perfect  indemnity  to  them. 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY.  885 

12th   of  March,    1867,   whereby  she  bequeathed  as        1869. 
follows : — 

"  Of  my  shares  in  the  Union  Bank  of  Australia,  on 
which  as  yet  only  the  first  instalment  of  22.  lOs.  per 
share  is  paid,  I  bequeath  as  follows :  to  Eliza,  wife  of 
Colonel  Kingston  PAibbs,  forty  shares  for  her  separate 
use;  to  Harriette  Pyper,  widow,  thirty  other  of  the 
said  part  paid  shilres  for  her  use ;  to  Caroline,  daughter 
of  the  Reverend  John  Colborne,  forty  other  of  the  said 
part  paid  shares  for  her  use,  and  to  Sarah,  wife  of 
Henry  Dobbin,  forty  other  of  the  said  part  paid  shares 
for  her  separate  use." 

At  the  death  of  the  testatrix,  the  instalments  on  these 
shares  had  not  been  fully  paid  up,  and  the  first  question 
in  the  cause  was,  whether  the  instalments  paid  sub- 
sequent to  her  death  ought  to  be  borne  by  the  specific 
legatees  of  the  shares  or  by  the  general  personal  estate 
of  the  testatrix. 

It  is  now  necessary  to  state  the  circumstances  relating 
to  these  shares  which  gave  rise  to  the  question.  The 
Union  Bank  of  Australia  was  established  in  1837,  and 
was  regulated  by  a  deed  of  settlement  dated  in  that 
year. 

The  36th  clause  of  the  deed  provided,  that  a  special 
general  meeting  should  have  full  power  to  increase  the 
capital  of  the  company  to  any  amount,  not  exceeding 
the  sum  of  one  million^  by  the  sale  of  new  shares,  at 
such  prices  and  within  such  time  and  manner  of  pay- 
ment, as  might  be  thought  requisite,  and  should  authorize 
the  board  of  directors  to  make  such  calls  in  respect  of 
such  new  shares  as  might  be  deemed  necessary. 

And  it  was  thereby  further  provided,  by  clause  64, 
G  0  2  that 
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1869.  that  a  special  board  of  directors,  called  for  that  purpose, 
shall  have  full  power  to  require  and  call  for  the  pay- 
ment, by  each  proprietor,  of  a  further  instalment  of  such 
sum,  not  exceeding  2/.  10«.,  as  the  board  might  think 
proper,  on  every  share  held  by  him  or  her  in  the  said 
company,  and  so,  from  time  to  time,  until  the  whole  ^um 
of  25Z.  should  have  been  paid  on  or  in  respect  of  such 
share;  ''but  no  such  further  call  shall  be  made  prior  to 
the  first  day  of  January  next,  and  no  subsequent  call 
shall  be  made  until  the  expiration  of  three  calendar 
months  next  after  the  immediately  preceding  call,  and 
no  call  shall  be  made  until  the  expiration  of  twenty  days 
next  after  the  same  shall  have  been  advertized  in  the 
London  Gazette  and  two  daily  morning  newspapers/' 

Clause  59  provided,  "  that  no  proprietor,  holding  any 
share  or  shares  upon  which  any  call,  duly  made  by  the 
board  of  directors,  shall  not  have  been  paid,  shall  be 
entitled  to  sell  or  dispose  of  puch  share  or  shares,  or 
receive  any  dividend  or  bonus  thereon,  or  to  vote  at  any 
meeting  of  the  proprietors  of  the  said  company,  or 
exercise  any  other  right  or  receive  any  advantage  what- 
soever in  respect  of  such  share  or  shares,  until  such  call 
shall  have  been  fully  paid,  together  with  all  interest 
thereon ;  and  that  if  any  proprietor  shall  sell  or  dispose 
of  such  share  or  shares  contrary  to  this  provision,  such 
sale  shall  be  void,  and  the  share  or  shares  so  attempted 
to  be  sold  or  disposed  of  shall  be  liable  to  be  declared, 
by  the  board  of  directors,  forfeited  to  the  company." 

Provision  was  made,  in  the  usual  form,  for  the  transfer 
of  shares  to  legatees  with  the  approval  of  the  directors. 

In  June,  1841,  the  company,  under  the  power  con- 
tained in  the  deed  of  settlement,  resolved  on  increasing 
the  capital  by  the  issue  of  new  shares  of  25/.  each, 

they 
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They  were  accordingly  issued  and  allotted  to  the  exist-        1859. 
ing  shareholders;  and  the  first  call  on  them  of  2/.  lOs. 
was  made  payable  on  the  14th  of  January,  1842.    The 
testatrix  held  one  hundred  and  fifty-nine  of  these  new 
shares,  on  which  she  had  duly  paid  the  first  instalment. 

No  further  call  was  made  for  some  considerable  time ; 
but  at  a  board  of  directors,  held  on  the  24th  of  Decem- 
ber, 1857,  it  was  resolved,  ''that  in  consideration  of  the 
increased  business  of  the  branch  and  of  the  colonies 
generally,  also  of  the  additional  branches  opened  during 
the  present  year,  it  is  the  opinion  of  this  board,  that  the 
remaining  capital  of  the  bank,  180,000/.  (being  22/.  lOs. 
per  share  on  8,000  shares  of  the  third  issue),  be  called 
up.  That  the  times  and  mode  of  doing  this  be  notified 
to  the  proprietors  in  the  report  to  be  submitted  at  the 
next  special  general  meeting." 

On  the  8th  of  January,  1858,  the  board  of  directors 
''resolved,  with  reference  to  the  board  minute  of  the 
24th  ultimo,  that  it  is  expedient  to  call  up  the  unpaid 
capital  of  22Z.  lOs.  per  share  on  the  shares  of  the  third 
issue,  in  the  proportions  and  at  the  dates  following, 

viz. : — 

7Z.  10*.  on  1st  of  February  next. 
5/.  on  1st  of  April  „ 

5/.  on  1st  of  July  „ 

6Z.         on  Ist  of  Oc^oJ^       „ 

The  directors  made  their  report  to  the  special  general 
meeting  of  the  proprietors  on  the  11th  of  January,  1858, 
stating  that  they  had  resolved  that  it  was  expedient  to 
call  up  the  unpaid  capital  on  the  shares  of  the  third 
issue,  and  that  they  had  therefore  fixed  the  following 
periods  and  amounts  for  the  calls  on  those  shares : — 

7/.  105.  per  share  on  the  1st  of  February  then  next 

6/.  „  „      \%i  of  April  „ 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY. 

The  special  general  meeting  unanimously  approved 
and  adopted  tlie  report,  and  it  was  resoWed,  **  that  the 
periods  and  instalments  fixed  by  the  directors  for  calling 
up  the  unpaid  capital  on  the  third  series  of  shares 
should  be  thereby  autborixed  and  approved." 

On  the  16th  of  January,  1858,  a  printed  circular  was 
sent  by  the  secretary  to  the  testatrix  and  the  other 
shareholders,  which  was  as  follows : — 

^  I  hare  to  notify  to  you,  that  by  a  resolution  passed 
at  the  extraordinary  general  meeting  of  the  proprietors 
of  this  bank,  held  at  this  office  on  the  1 1  th  instant,  and 
in  accordance  with  the  course  pursued  in  the  issue  of 
the  second  series  of  shares,  as  then  stated  by  the  direc- 
tors, you  are  required  to  pay  within  the  current  half- 
year  the  sum  of  122.  lOs,  on  your  159  shares  of  the 
third  issue  in  the  following  manner,  that  is  to  say,  7L  \0s. 
on  the  1st  of  February,  and  5/.  on  the  1st  oi  April  next, 
in  regard  to  which  payments,  these  shares  will  become 
entitled  to  rank  propoitionably  with  the  other  paid-up 
capital  in  the  dividend  of  profit  declared  for  the  halC- 
year  ending  the  Slst  December  next  And  further,  yoa 
are  required  to  pay  within  the  half-year  commencing 
1st  July  next  10/.,  namely,  5/.  on  said  Ist  of  July ^  and 
5/.  on  the  1st  of  October,  after  which  payments  the 
shares  will  become  entitled  to  rank  in  common  with  the 
full  paid-up  capital  in  the  dividend  of  profit  declared 
for  the  half-year  ending  30th  June,  1859.  These  shares 
will  be  liable  to  forfeiture  if  the  several  instalments  are 
not  paid  on  the  days  appointed.'' 

A  notice  accompanied  this  letter,  wkh  a  receipt  at  the 
foot,  which  was  in  these  words : — 

*^  In  terms  of  the  enclosed  circular,  I  beg  to  inform 
you,  that  the  second  instalment  of  71,  lOs,  per  share 
on  159  shares  of  the  third  series,  held  by  you  in  this 

bank. 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY.  389 

bank,  roust  be  paid  on  or  before  the  Ist  of  February       1859. 
next  to  Messrs.  Olyrif  Mills  ^  Co.y  Bankers,  Lombard 
Street^  who  will  give  you  their  receipt  as  at  foot." 

At  tl)e  foot  of  this  letter  was  a  form  of  receipt  in  these 
words : — 

**  Received,  on  account  of  the  directors  of  the  Union 
Bank  of  Australia^  the  sum  of  £  :  :  ,  being  an  in- 
stalment of  11,  lOs,  per  share  on  169  shares  of  the  third 
series,  called  pursuant  to  the  resolution  of  the  genera] 
meeting  of  proprietors  held  on  January  1 1th,  1868. 

"  For  Messrs.  Glynn  ^  Co.'* 

In  pursuance  of  this  notice,  the  testatrix,  on  the  28th 
o<  January,  1858,  paid  the  first  call  of  IL  10«.  on  her 
159  new  shares,  and  she  died  on  the  17th  of  February 
following,  as  before  stated. 

On  the  16th  of  March,  1858,  a  circular  was  addressed 
to  the  holders  of  the  new  shares,  and  amongst  others 
to  the  executors  of  the  testatrix,  which  was  in  exactly 
the  same  terms  as  before,  except  that  it  did  not  say 
'*  in  the  terms  of  the  enclosed  circular,"  but  simply,  "  I 
beg  to  inform  you  that  the  third  instalment  of  5/.  per 
share  on  the  159  shares  of  the  third  series  is  to  be  paid 
an  or  before  the  1st  of  April  next  to  Messrs.  Olynn, 
Mills  k  Co.,  bankers,  Lombard  Street,  who  will  give 
you  their  receipt  as  at  foot."  The  receipt  was  exactly 
in  the  same  form  as  the  former. 

Thereupon,  the  executors  of  the  testatrix  paid  the 
second  instalment  out  of  her  general  estate.  The  same 
course  was  adopted  with  respect  to  the  third  and  the 
fourth  instalments;  fourteen  days  before  the  instalments 
became  due,  namely,  on  the  16th  of  June,  1858,  and  on 
the  16th  of  September,  1858,  similar  circulars  were  sent 

for 
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1859.       for  the  payment  of  the  instalments  on  the  Ist  of  July 
and  the  Ist  of  October. 

There  was  evidence  that  between  the  Ist  o( February 
and  the  1st  of  April,  1858,  new  shares  in  the  company 
were  transferable  in  the  books  of  the  company,  as  shares 
on  which  15/.  remained  to  be  paid ;  and  between  the  1st 
of  April  and  the  1st  of  July,  1858,  as  shares  on  which 
lOZ.  remained  to  be  paid,  and  between  the  1st  of  July 
and  the  1st  of  October  as  shares  on  which  5L  remained 
to  be  paid.  It  also  appeared,  that  a  great  number  of 
such  shares  had  been  actually  transferred,  by  instru- 
ments of  transfer,  executed  by  the  sellers  and  buyers, 
and  recorded  in  the  books  of  the  company  between  those 
respective  dates,  and  that  the  previous  approval  by  the 
directors  of  the  transfers  had  been  required  and  given. 

Under  these  circumstances,  the  specific  legatees  of 
the  shares  insisted  that  all  the  calls  paid  after  the  death 
of  the  testatrix  ought  to  be  borne  by  her  residuary 
estate.  On  the  other  hand,  the  residuary  legatee  con- 
tended that  they  ought  to  be  paid  by  the  specific 
legatees  personally. 

This  suit  was  instituted  for  the  administration  of  the 
estate,  and  under  the  decree  the  accounts  had  been 
taken,  and  the  cause  now  came  on  for  further  con- 
sideration. 

Mr.  Toller  and  Mr.  Edward  F.  Smith,  for  the  Plain- 
tiflF,  cited  Armstrong  v.  Burnet  (a) ;  Parshw  v.  Dear- 
love(b);  Utterson  v.  Vernon  {c);  Price  v.  Nixon  {d); 
Foley  V.  Fletcher  (e). 

Mr. 

(fl)  20  Beav,  424.  (d)  5  Taunt,  338. 

(6)  4  East,  438.  («)  28  L.  J,  (N.  S.)  Exch.  100. 

(f )  4  Term  R.  670. 
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Mr.  Selwyn  and  Mr.  W.  P.  Murray  for  the  executors.        1859. 

Mr.  R.  Palmer  and  Mr.  RodweUj  for  the  specific 
legatees,  cited  Marshall  v.  Holloway{a);  Blount  v. 
Hipkins  (b) ;  Jacques  v.  Chambers  (c) ;  Wright  v.  War- 
ren {d);  Clive  V.  Clive{e);  Armstrong  v.  Burnet  (f); 
Companies'  Clauses  Act,  8^9  Vict.  c.  16,  *.  16;  The 
Sheffield,  ^c.  Raihoay  Company  v.  Woodcock  (g) ;  Ex 
parte  Tooke{h);  London  and  North  Western  Railway 
Company  Y.  M' Michael  (i)  I  The  Birkenhead,  ^c.  Rail-- 
way  Company  v.  Webster  (A). 

Mr.  G.  J,  Wood  for  another  specific  legatee. 

Mr.  Toiler  in  reply. 


The  Mastbr  of  the  Rolls. 

The  question  is,  whether  the  last  three  instalments     ^^ch  18. 
which  were  paid  by  the  executors  ought  to  be  repaid  by 
the  legatees  of  the  shares  respectively,  or  whether  they 
are  properly  payable  out  of  the  general  personal  estate. 

Having  regard  to  the  cases  on  this  subject,  and  to 
the  view  which  I  took  of  them  in  the  case  of  Arm* 
strong  v.  Burnet  (Z),  which  I  am  disposed  to  follow  on 
the  present  occasion,  I  think  that  this  case  must  de- 
pend simply  on  this  question  of  fact,  viz.  whether  the 
calls  were  actually  made  before  the  death  of  the  tes- 
tatrix, or  whether  they  were  not. 

In 

(a)  5  Sim,  196.  (h)  6  Railw.  Ca$,  1. 

(6)  7  Sim.  51.  (i)  6  RaUw.  Cof.  495;  5  Exch. 

(c)  2  Coll.  435.  Kep.  855. 

(<0  4  De  G.  4- 5iw.  367.  (A)    6    Esch.    Rep.  277;    6 

(0  Kay,  600.  RaUw.  Cai.  498. 

(/)  20  Beav.  430.  (/)  20  Ban.  424. 

(g)  2  Railw.  Cos.  522. 
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In  looking  over  the  report  of  my  decision  in  that 
case,  it  is  obvious  that  in  the  observations  that  I  made 
on  that  occasion,  I  foresaw  that  the  principle  I  there 
laid  down  miglit  occasionally  lead  not  only  to  some 
difficulty,  but  to  a  technical  mode  of  solving  a  question 
of  the  description  now  before  me ;  but  upon  reflection, 
I  think  that  this  cannot  be  avoided. 

It  is  clear,  that  if  the  testatrix  had  died  before  the 
report  of  the  directors,  made  at  the  meeting  of  die 
Uth  of  January^  1858,  the  subsequent  calls  woold, 
consistently  with  the  rule  I  have  laid  down,  have  fallen 
upon  the  legatee  of  the  shares  who  accepted  the  legacy ; 
but  the  question  which  I  have  to  determine  here,  in  the 
view  I  have  taken  of  the  case,  is,  whether  what  occurred 
prior  to  the  death  of  the  testatrix  amounted  to  a  call  of 
the  three  instalments  which  were  paid  subsequently  to 
her  death.  This  requires  a  somewhat  critical  examina- 
tion of  the  facts  relating  to  those  calls,  which  for  that 
purpose  I  have  already  detailed. 

These  facts  are  certain,  that  on  the  Uth  of  January^ 
1858,  the  report  to  the  meeting  recommended  that  the 
shares  should  be  called  up  in  full;  that  there  then 
remained  22L  10«.  to  be  paid  up,  and  that  the  report 
recommended,  that  it  should  be  called  up  by  four  calls, 
on  the  four  days  stated;  and  that  on  the  16th«/aa«arjf| 
1858,  a  circular  was  sent  to  the  shareholders  intimating 
this  to  them. 

It  is  contended,  by  the  legatees,  that  this  circular 
constituted  a  valid  and  effectual  call  for  the  payment 
of  each  of  the  four  instalments.  On  the  other  hand,  it 
is  contended  by  the  residuary  legatee,  that  this  is  not  a 
call  for  the  payment  of  the  instalments,  but  simply 
notice  that  the  calls  would  be  made:  this  is  insisted 

upon 
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upon,  principally,  in  consequence  of  the  subsequent  no- 
tice given  to  the  shareholders  to  pay  the  instalments, 
and  which,  it  is  argued,  is  the  real  call,  as  appears  by 
the  construction  put  on  the  deed  of  settlement  by  the 
company  itself,  in  conjunction  with  its  practice  in  regard 
to  these  shares. 

Upon  the  whole,  and  after  some  kesitatton,  I  haire 
come  to  the  conclusion  that  the  resolution  of  the  1 1  th 
of  January  and  the  circular  of  the  16th  of  January 
constituted  merely  a  notice,  that  the  subsequent  calls 
would  be  made,  although  I  am  of  opinion  that  the 
paper  which  accompanied  the  circular  of  the  16th  of 
January^  and  of  even  date,  was  a  call  of  the  first  instal- 
ment It  may  perhaps  be  asked,  if  this  was  a  call  of 
the  first  instalment,  why  was  it  not  a  call  of  the  second, 
third  and  fourth,  as  the  same  words  are  used ;  but  I 
think  that  the  answer  is  to  be  found  in  the  subsequent 
notice  for  the  payment  of  the  calls,  which  was  sent  re- 
gularly, about  a  fortnight  before  each  payment  was 
required,  and  which  notice  accompanied  the  circular  at 
the  same  time,  given  on  the  16th  of  January. 

In  order  accurately  to  consider  which  of  the  appli- 
cations ought  to  be  designated  '^  the  call,"  I  have  been 
referred  to  the  mode  in  which  the  company  itself  re- 
garded it.  This  is  obvious,  that  the  opinion  of  the 
company  itself  is  paramount  in  determining  the  ques- 
tion of  what  is  to  be  treated  as  a  call  and  what  is  not. 
1  find,  that  from  the  practice  of  the  company  it  must 
be  held  that  the  second  notice.  Unit  is  to  say,  the  notice 
given  a  fortnight  before  the  time  when  actual  payment 
was  required,  was  the  real  call,  and  not  the  former  no- 
tice. This  is,  I  think,  established  by  a  regulation  of 
the  company,  which  is  clause  69  of  the  deed,  which  de- 
clares '^  that  no  proprietor  holding  any  share  or  shares 

upon 
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1869.  upon  which  any  call  duly  made  by  the  board  of  direc- 
tors Bhall  not  have  been  paid  shall  be  entitled  to  sell 
or  dispose  of  such  share  or  shares/'  &c.,  ^*  until  such 
call  shall  have  been  fully  paid,  together  with  all  in- 
terest thereon,  and  that  if  any  proprietor  shall  sell  or 
dispose  of  such  share  or  shares  contrary  to  this  pro- 
vision,  such  sale  shall  be  void,  and  the  share  or  shares 
so  attempted  to  be  sold  or  disposed  of  shall  be  liable 
to  be  declared  by  the  board  of  directors  forfeited  to  the 
company." 

Now  I  have  evidence  before  me  that  after  the  first 
notice,  and  up  to  the  time  when,  at  all  events,  the  final 
notice  was  given,  the  shares  were  permitted  to  be  trans- 
ferred in  the  books  of  the  company.  I  have  not  any 
evidence  before  me  whether  any  transfer  was  permitted 
between  the  fortnight  which  elapsed  between  the  final 
notice  of  the  call  and  the  time  when  the  call  was  ac- 
tually payable.  But  this  being  the  mode  in  which  the 
company  itself  has  dealt  with  the  matter,  and  as  after  a 
call  had  been  made  no  transfer  was  to  be  permitted,  and 
as  they  have  permitted  transfers,  I  am  of  opinion  that 
this  is  the  construction  which  they  have  put  on  their 
own  deed,  and  that  it  is  not  a  mere  relinquishment  or 
abandonment  of  the  provisions  of  the  deed. 

It  was  observed  with  regard  to  the  54th  clause,  that 
it  directed  that  no  call  should  be  made  until  after  the 
expiration  of  twenty  days  after  the  same  should  have 
been  advertised  in  the  London  Gazette  and  in  two 
London  newspapers ;  and  it  was  argued,  that  this  pro- 
vision for  allowing  the  transfer  of  shares  was  merely  an 
abandonment  of  the  provisions  of  the  deed :  I  inclined  to 
that  view  at  first;  but  I  find,  upon  further  consideration, 
and  by  reference  to  the  letter  written  by  the  secretary  on 
the  subject,  which  points  out  the  distinction,  that  adver- 
tisements 
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tisements  were  not  required  in  respect  of  the  further 
shares,  but  related  simply  to  the  original  shares,  and  ac- 
cordingly the  secretary  observes,  in  the  letter  which  was 
handed  up  to  me,  and  which  was  admitted  to  be  given 
in  evidence,  though  not  proved,  that  "  no  advertise- 
ments of  these  calls  were  inserted  in  the  Gazette,  such 
not  being  required  by  clause  35  of  the  deed  of  settle- 
ment, as  per  copy  inclosed,  that  being  the  clause  go- 
verning the  final  increase  of  capital,  and  under  which 
powers  were  taken  by  the  board  of  directors  from  the 
proprietors  in  regard  to  the  new  shares." 

I  think,  therefore,  on  a  full  consideration  of  this  case, 
that  the  calls  of  payments  of  the  instalments,  of  which 
the  final  notice  was  given  afler  the  death  of  the  testa- 
trix, must  be  paid  by  the  legatee,  and  not  out  of  the 
general  residuary  estate  of  the  testatrix. 


395 
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A  second  question  was  also  raised  in  this  suit  under 
these  circumstances  : — Besides  the  shares  in  the  Union 
Sank  of  Australia,  the  testatrix  was  also  entitled  to 
forty-two  lOOZ.  shares  in  the  London  and  Westminster 
Bank,  but  upon  which  20/.  per  share  only  had  been 
called  and  long  since  paid.  That  bank  was  established 
in  1834,  and  20/.  per  share  were  paid  up  prior  to  1836, 
and  no  further  call  had  since  been  made.  The  shares 
in  both  banks  were  at  a  very  high  premium,  and  they 
bad  considerable  reserve  funds. 

The  executors  alleged,  that  they  were  entitled  to 
require  a  sufficient  part  of  the  residuary  estate  to  be 
set  aside,  in  order  to  meet  all  the  possible  demands 
which  might,  at  any  time,  be  made  against  the  estate 
of  the  testatrix,  during  the  space  of  three  years  from 

the 
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1869.  the  transfer  of  the  shares  in  the  two  banks  to  the 
legatees,  in  respect  of  the  liabilities  of  the  testatrix's 
estate  upon  suoh  shares. 

Mr.  Sdwyn  and  W.  P.  Murray  for  the  execatore, 
argued  that  these  shares,  being  in  banking  companies 
of  unlimited  liability,  and  one  of  them  being  unincor- 
porated, a  fund  ought  to  be  set  aside  for  the  protection 
of  the  executors  against  all  liability  respecting  the 
shares;  Waller  v.  Barrett  {a);  King  v.  Makott{b)\ 
The  Official  Manugere  of  the  Newcastle  Banking,  ^c 
Company  v.  Hymers  (c). 

Tfie  Master  of  the  Rolls. 

No  doubt  is  raised  as  to  the  solvency  of  the  banks, 
and  it  is  not  necessary  to  set  apart  a  fund.  The  exe- 
cutors, if  they  have  brought  all  the  facts  before  the 
Court,  are  perfectly  indemnified  by  the  order  made  by 
the  Court  to  transfer  the  shares ;  but  if  they  have  wil- 
fully suppressed  any  material  facts  from  the  Court,  that 
order  will  afford  them  no  protection. 

(a)  24  Beav.  413.  (6)  9  Hare,  694.  (c)  22  Beav,  367. 

NoT8.— &«  22  i^  23  Vict.  c.  35,  u.  27,  28,  29. 
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Dec.  15. 
DEAN  V.  LETHBRIDGE.  1859. 

Jem.  11. 
TN  1858,  tbe  usual  foreclosure  decree  was  made,  and  The  Defend- 
"^    accounts  were  directed  to  be  taken.  5?ed'  wid  \he 

Plain  tiff(being 
Tfc  r         .1  lit  111  unable  to  find 

Before  the  accounts    had    been  completely  taken,  the  Defendant) 

Mr.  Heath  (the  solicitor  on  the  record  of  the  Defendant  «>»]^.notpro. 

^    ,  ceed  in  the 

Lethbridge)  died  ;    Mr.  Lethhridge  had  left  his  resi-  accounts  di- 

dence  in  Church  Street  and  it  was  not  known  where  5^^^^^  ^The 

he  now  resided,   but  he  called  occasionally  in  Church  Court  ordered 

Street  for  letters.    The  Plaintiff,  being  unable  to  pro-  service  of  a 

ceed  in  takinor  the  accounts,  he  having  no  means  of  ■»^P®na  *o 

,    -  ,        /.  ,      name  a  new 

serving  the  summonses,  moved  for  an  order  for  sub-  solicitor,  and 

Btiluted  service  of  a  writ  of  subpoena  calling  on  the  h^^^ing'f^ 
Defendant  Lethbridge  to  name  an  attorney  in  the  place  to  appoint  one, 

of  Mr.  Heath  deceased.  tected^'thl  f^ 

counts  to  be 

Mr.  Charles  Wood,  in  support  of  the  motion,  referred  absence. 
to  Gibson  v.  Ingo  (a). 

The  Master  of  the  Rolls  ordered  that  service  of 
the  subpcRna  at  Church  Street,  at  the  residence  of 
Mr.  Heath,  and  on  the  professional  gentleman  who 
represented  the  estate  and  business  of  Mr.  Heath, 
should  be  good  service  of  the  writ ;  and  he  directed 
notices  to  be  served,  that  on  the  Defendant's  default  in 
naming  a  solicitor  the  Court  would  be  moved  that  the 
accounts,  &c.  might  be  taken  in  his  absence. 

(a)  2  PhiUips,  402. 


Service  having 
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1869.  Service  having  been  made  accordingly,  but  no  soli- 

citor having  been  named, 

Mr.  Charles  Wood  now  moved,  upon  notice  on  Mr. 
Janmry  11.  Lethbridge  served  in  the  same  manner  under  the  order 
of  the  15th  of  December ^  **  that  the  subsequent  accounts, 
inquiries,  taxation  of  costs,  and  proceedings  in  this 
cause,  might  be  taken  and  prosecuted  in  the  absence 
of  the  Defendant  Leihbridge^  without  further  notice  to 
him." 


The  Master  of  the  Rolls  made  the  order. 


WILSON  V.  FOSTER. 

Re  THE  LANCASHIRE  AND  YORKSHIRE 
RAILWAY    COMPANY. 


TTNDER  the  will  of  Sir  Henry  Wilson,  who  died  in 
^^      1832,  an  estate  in  Yorkshire  st(y>d  limited  to  the 


Jati.  13,  14. 

Upon  a  pe- 
tition pre- 
sented by  the 
tenant  for  life,   Defendant  Mrs.  Wilson  for  life,  with  remainder  to  the 

twn^enuL"*     Plaintiff  Henry  Wilson  for  life,  with  remainder  (subject 

land  of  the        to  the  possibility  of  Mrs.  Wilson  having  any  issue)  to 

mon^  paid  for  ^^  ^^^j  the  <;o-Plaiutiff  H,  Smithson  Lee  Wilson^  an 

lands  taken       infant,  in  tail.  * 
by  a  railway  ' 

companv,  the 
remainder- 
men and  tmt* 
tees,  if  they 

approve,  ought  i  .       .    •    i.i. 

to  join  in  the    to  convey  his  wife  s  life  estate  to  certain  trustees  for  her 


Mrs.  Wilson  and  her  husband  were  living  apart,  and 
by  articles  for  a  separation,  Mr.  Wilson  had  covenanted 


ffi™«.'J:«'«p«^««"»«- 


pearing  at  the 
nearing. 
CosUofre- 


The 


maindermen  \ 

and  trustees,  who  appeared  as  Respondents  upon  a  petition  presented  both  under  the 

Lands  Clauses  Act  and  in  a  suit  f<nr  re-investment  in  land,  disallowed. 
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The  Lancashire  and  Yorkshire  Railway  Company 
had  .taken  part  of  the  settled  estate  for  the  purposes  of 
their  undertakings  and  had  paid  the  purchase-money 
into  Court 

Mrs.  Wilsony  the  tenant  for  life,  having  contracted  to 
purchase  some  pieces  of  land  from  the  company,  for 
the  purposes  of  settlement,  presented  this  petition, 
praying  that  the  contract  might  be  carried  into  effect, 
that  272/.  might  be  paid  for  it  out  of  the  money  in 
Court,  "and  that  the  costs  of  and  relating  to  the  pur- 
chase, and  of  this  application,  and  the  order  to  be  made 
thereon,  and  all  reasonable  costs  and  charges  incident 
thereto,"  might  be  directed  to  be  paid  by  the  Lancashire 
and  Yorkshire  Railway  Company. 

The  above  suit  of  Wilson  v.  Foster  had  been  instituted 
for  carrying  into  execution  the  trusts  of  the  testator's 
will  and  for  administering  his  estate.  The  petition  was, 
therefore,  presented  both  in  the  act  and  in  the  suit,  and 
the  remaindermen '(the  Plaintiffs  in  the  suit)  and  the 
trustees,  who  were  Defendants  in  it,  were  served  with 
the  present  petition.  They  appeared  at  the  hearing  of 
the  petition,  and  the  question  was,  whether  the  com- 
pany were  liable  to  pay  the  costs  of  their  appearance. 

Mr.  Barry  in  support  of  the  petition. 

Mr.  Rogers,  for  the  Plaintiffs,  the  remaindermen, 
argued  that,  under  the  Lands  Clauses  Consolidation 
Act  (8  &  9  VicL  c.  18,  s.  80),  the  company  ought  to 
pay  the  costs  of  all  the  parties  to  the  present  petition, 
which  had  necessarily  been  presented  both  in  the  suit 
and  the  matter.  He  relied  on  Picard  v.  Mitchell  (a)  j 
Re  Hull  and  Selby  Railway  Company  (b). 

Mr. 

(a)  12  Bean.  486.  (6)  5  Railw,  Cos,  458. 

VOL.  XXYI.  D  D 


1859. 


AND 

yorkshieb 
Railway 

COMPAMT. 
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Mr.  Warren,  for  the  trustees  of  the  separation  deed, 
also  asked  for  their  costs. 

Mr.  J.  J.  Hamilton  Humphreys,  for  the  company. 
It  was  not  necessary  to  serve  the  trustees  of  the  se- 
paration deed  or  the  remaindermen  with  this  petition ; 
for  the  orders  authorized  by  the  8  &  9  Vict.  c.  18,  s.  69, 
are,  by  the  70th  section,  to  be  made  **  on  the  petition 
of  the  party  who  would  have  been  entitled  to  the  rents 
and  profits  of  the  lands/'  that  is,  by  Mrs.  Wilson.  But 
even  if  they  were  necessary  parties,  they  should  have 
joined  as  co-Petitioners,  or,  as  they  support  the  appli- 
cation, they  ought  not,  as  Respondents,  to  have  ap- 
peared at  all  at  the  hearing.  The  company  is  therefore 
only  liable  to  pay  the  costs  of  the  Petitioner. 


In  Hore  v.  Smith,  lie  The  South  Devon  Railway 
Company's  Act  (a),  V.  C.  Knight  Bruce  held,  that  where 
a  sum  of  money  had  been  paid  into  Court,  for  the  pur- 
chase of  land,  to  the  account  of  a  railway  company, 
and  there  being  a  suit  which  rendered  it  necessary  to 
present  the  petition  for  payment  of  the  money  in  the 
matter  of  the  company's  act  and  in  the  cause,  the  com- 
pany were  liable  to  pay  only  the  costs  occasioned  by 
the  petition  being  presented  in  the  matter  of  the  act, 
and  the  costs  of  the  parties  were  directed  to  be  costs  in 
the  cause. 


The  Master  of  the  Rolls. 

Jan,  14.  I  am  of  opinion  that  the  company  cannot  be  required 

to  pay  the  costs  of  the  remaindermen  or  of  the  trustees. 
I  concur  in  the  decision  in  Hore  v.  Smith,  and  I  am 

also 

(a)  13  Law  T,  399. 
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also  of  opinion  that  on  applications  for  the  re-investment 
of  compensation  money  in  land^  the  parties  ought  to 
join  in  the  petition^  which  they  might  have  done  under 
the  act,  if  not  in  the  cause.  The  trustees  and  remainder- 
men who  approved  of  this  purchase  and  of  the  invest- 
ment in  land  ought  not  to  have  appeared  as  Respon- 
dents, and  I  cannot  require  the  company  to  pay  their 
costs. 

The  company  must  pay  ail  the  costs  of  the  Petitioner 
and  the  costs  of  serving  the  other  parties  with  the  pe- 
tition, but  not  the  costs  of  the  appearance  of  the  re- 
maindermen and  of  the  trustees,  which,  in  my  opinion, 
was  unnecessary.  All  that  was  necessary  was  an  affi- 
davit of  service  on  them. 

The  extra  costs  may  be  paid  out  of  the  fund  in  Court. 


401 
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Jan,  13, 14. 


COURSE  V.  HUMPHREY. 


Two  trustees,    mHIS  suit  was  instituted  by  the  widow  of  the  testator 

who  severed  m      ■  .  rr        i  a    rr  11 

their  defences,  against  Humphrey  and  Hat/ward,  the  executors 

onTsetof^^^     ^"^  trustees  of  his  estate.    The  bill  imputed  misconduct 
only.    One  of  to  botb^  and  it  sought  to  remove  them,  and  to  charge 

answer  ^im^      them  with  interest  on  their  balances, 
puted  mis- 
conduct to  th6  ,  , 
other,  which         The  two  executors  severed  in  their  defences,  and  put 

rendered  it       j^^  separate  answers.    Humphrey,  by  his  answer,  imputed 
necessary  for  ■  r       ir^    j  *       r 

him  to  sever,     misconduct  to  his  co-executor,  which  he  said  had  ren- 

for  the  whole    ^^''^^  ^^  necessary  for  him  to  sever  in  his  defence, 
costs.    The       ' 

unable,  on  the       ^  decree  having  been  made  for  an  account,  73/.  was 

answers,  to        found  due  from  Humphrey,  and  29Z.  from  Hayward, 
determme  the  ^       n      .        i-        .  11, 

question,  left     The  cause  came  on  for  further  directions,  and  the  only 

the  Taxinff*  ^  question  was  as  to  the  costs  of  the  trustees. 

Master. 

Mr.  Waller,  for  the  Plaintiff,  argued,  that  the  trustees 
were  not  justified  in  severing  in  their  defences,  and  in 
incurring  two  sets  of  costs.  He  asked  that,  in  the  tax- 
ation, they  might  be  allowed  one  set  of  costs  only. 

Mr.  Smale,  for  Humphrey,  argued,  first,  that  the 
form  of  the  bill  justified  the  trustees  in  severing;  and, 
secondly,  that  if  the  Court  allowed  them  one  set  of  costs 
only,  then  that  Humphrey  was  entitled  to  it,  inasmuch 
as  the  suit  had  been  occasioned  by  the  misconduct  of 
his  co-trustee  Hayward. 

Mr.  Tripp,  for  Hayward,  said,  that  he  was  ready  to 
pay  the  small  balance  found  due  from  him,  and  he 

argued 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY. 

argued^  that  there  bad  been  notbing  in  bis  conduct 

ivbich  could  justify  his  being  deprived  of  his  costs,  or, 

at  least,  of  bis  share,  if  one  set  only  should  be  allowed  ^^ 

to  the  two  trustees.  Humphrey. 


The  Master  of  the  Rolls.  Jan.  14. 

After  perusing  the  answer  carefully,  I  still  think  that 
I  cannot  make  the  Plaintiff  pay  more  than  one  set  of 
costs.  It  is  one  of  the  misfortunes  incidental  to  the 
acceptance  of  a  trust,  that  it  occasionally  involves  the 
trustee  in  litigation  and  expense,  through  the  mis- 
conduct of  his  co-trustee,  even  when  he  himself  acts 
with  perfect  propriety.  This  possibly  may  be  a  case  of 
that  description,  but  if  so,  it  does  not  appear  on  the 
evidence  before  me;  and  as  the  case  stands,  I  see 
nothing  to  justify  the  severing  of  the  two  trustees. 

It  may  be,  that  the  misconduct  of  Hat/ward  com- 
pelled Humphrey  to  act  and  answer  solely,  in  which 
case,  the  costs  ought  to  be  given  to  Humphrey  and 
denied  to  Hayward;  but  I  cannot  determine  that  to 
my  satisfaction  as  between  co-Defendants  on  the  an- 
swers, which  is  the  only  evidence  before  me  on  this 
point.  If  they  were  allowed  to  go  into  evidence  they 
would  be  entitled  to  have  the  issue  heard  and  deter- 
mined, which  is  contrary  to  the  practice,  and  would 
involve  a  great  and  useless  expense. 

They  must  have  but  one  set  of  costs,  and  the  division 
must  be  left  to  the  Taxing  Master. 
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MASON  V.  BATESON. 

Jan,  27,  28. 

Bequetttoall    T^Y  his  will,  dated  in   1832,  the  testator  gave  his 
aud  every  the    -LF     i^gj^uary  real  and    personal   estate  to  trustees, 
daughters  of     upon  trust  for  his  daughter  JEdt  for  life,  and  afterwards 
A.,  including    ^^^  j^^^  children.    The  testator  then  proceeded  in  the 
tbe        iUegi-  following  terms : — "  And  I  do  hereby  direct,  that  in 
A.  Held,  that  cas^  ^J  8&id  daughter  shall  die  without  leaving  lawful 
theillegit^ate  jgg^^  y^^  surviving,  or  leaving  such  issue  all  of  whom 
could  not  take,  shall  die  under  the  age  of  twenty-one  years,  then  the 
whole  of  the  rents,  interests,  dividends  and  produce  of 
my  said  real  aud  personal  estate  shall  remain  and  be  in 
trust  for  my  said  wife,  for  and  during  the  term  of  her 
natural  life,  and  after  her  decease,  the  whole  of  my  said 
real  and  personal  estates  and  effects  shall  go,  remain 
and  be  in   trust  for  all  and  every  my  nephews  and 
nieces,  the  sons  and  daughters  of  my  said  sister  Re- 
becca Mason,  including  who  the 
illegitimate               of  the  said  Rebecca  Mason,  equally 
to  be  divided  between  and  amongst  them,  share  and 
share  alike,  as  tenants  in  common,  and  their,  his  or  her 
heirs,  executors,  administrators  and  assigns." 

The  testator  died  in  1863. 

It  appeared  that  in  1807,  the  testator's  sister  Rebecca 
had. married  Thomas  Mason,  and  that,  prior  thereto,  she 
had  had  three  illegitimate  children  by  him.  She  had 
also  two  legitimate  children  aft;er  her  marriage,  and  she 
died  m  1857.  The  evidence  shewed  that  these  five 
children  had  been  all  brought  up  alike  by  Thomas  Ma- 
son, 
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$on^  without  distinction^  and  that  he  regarded  them  all 
alike.  The  children  were  bom  as  follows: — 1797,  jBTar- 
riet.  1801,  Sarah.  1805,  John.  1813,  Hannah.  1816, 
Henry. 

The  testator's  daughter  bad  married  and  was  living, 
but  she  had  no  children. 

This  bill  was  filed  by  Harriet,  Sarah  and  John,  the 
tliree  illegitimate  children  of  the  testator's  sister,  pray- 
ing a  declaration  that  they  were  entitled  to  three  equal 
fifth  parts  of  the  testator's  real  and  residuary  personal 
estates,  subject  to  the  life  interest  therein  of  the  testa- 
tor's daughter  Ede,  and  the  contingent  interest  of  her 
children,  if  any  she  should  have. 

Mr.  R.  Palmer  and  Mr.  Busk,  for  the  Plaintiffs, 
argued  that  the  gift  was  not  rendered  invalid  by  the 
blanks,  which  had  been  left  in  order  to  specify  the  names, 
for,  independently,  there  was  a  clear  gift  to  '*  aW  the 
children,  ''  including"  the  illegitimate.  That  this  plain 
gift  was  not  rendered  inoperative  for  want  of  the  ad- 
ditional description. 

Mr.  T.  Stevens,  for  Hannah  and  her  husband. 

Mr.  Selwyn,  for  the  testator's  daughter  and  her  hus- 
band, cited  Pratt  v.  Maihew  (a) ;  Taylor  v.  Richard- 
son (i) ;  Doe  d.  Gord  v.  Needs  (c). 

Mr.  Follett  and  Mr.  C.  Hall,  for  the  trustees  and 

executors.    The  gift  is  void  for  uncertainty,  for  it  does 

not  specify  which  of  the  illegitimate  children  are  to 

be  included.    Again,  a  gift  to  a  class  after  a  tenancy  for 

life 

(a)  22  Beac,  328.  (c)  2  AT.  4*  IF.  129. 

(6)  2  Drew,  16. 


Mason 
Batbson. 
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life  includes  all  born  before  the  expiration  of  the  life 
estate,  and  would  therefore  include  future  bora  illegiti- 
mate as  well  as  future  born  legitimate  children.  But 
they  cannot  take  together,  and  besides,  such  a  gift  to 
future  illegitimate  children  would  be  void ;  Illingwarth 
V.  Cooke  (a). 

Mr.  Palmer  in  reply. 

The  Master  of  the  Rolls  said  his  present  impres- 
sion was,  that  the  Plaintiffs  could  not  take ;  that  the 
testator,  no  doubt,  intended  to  fill  up  the  blanks,  which 
it  was  possible  to  do  in  many  different  ways,  by  in- 
serting the  singular  or  plural,  and  the  different  combi- 
nations* of  the  names  of  the  three  illegitimate  children ; 
but  that  if  the  Court  supplied  the  blanks  in  any  one 
of  those  ways,  it  would  be  making  a  will  for  the  testator. 

He  also  said,  that  if  the  words  "  all  and  every*'  were 
introduced,  that  might  include  future  born  illegitimate 
children  as  well  as  future  born  legitimate  children,  which 
would  make  the  gift  invalid. 

(a)  9  Hare,  37. 


Jan.  28.  The  Mastbr  of  the  Rolls  retained  his  opinion,  and 

dismissed  the  bill  without  costs. 
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BEDDOES  V.  PUGH.  f  *;  ^^ 

JJ^^ILLIAM  PUGH  married  in  1816.    There  was  A  tenant  or 
issue  of  his  marriage  five  children,  viz.,  William  to  appoint  to 

Buckley  Pugh,  his  eldest  son,  the  Plaintiff  Mrs.  Bed-  any  ofhUcha- 
^         ^    '  '  dren,  an  ea- 

does  and  three  others.  tate,  which,  in 

default,  was 
limited  to  his 

A  settlement,  dated  the  9th  of  April,  1816,  was  exe-  !^^®"^i?"  ^^ 

,  fee.    The 

cuted  on  the  marriage  of  Mr.  Pugh,  of  certain  lands  in  eldest  son  at- 

the  county  of  Montgomery ^  whereby  they  were  limited  ^^{^^j^!^^' 

to  the  use  of  William  Pugh  for  his  life,  with  remainder  ary,  1841,  and 

to  his  wife  for  her  life,  and  after  the  decease  of  the  sur-  ^y^^  fatherMH 

vivor,  to  the  use  of  such  one  or  more,  exclusively  of  the  pointed  the 

*^  estate  to  him 

other  or  others,  of  the  child  or  children  of  the  marriage,  absolutely.  In 

or  of  the  issue  of  any  of  the  same  child  or  children  who  ^'^^^  *^^f*" 
^  ther  and  the 

should  predecease  the  survivor  of  the  father  and  mother  son  mortgaged 
leaving  issue,  for  such  estates  and  interests,  and  in  such  ^^j^  father's^*^ 
parts  and  proportions,  as   William  Pugh  should,  by  ^^^^  and  in 
^     J  .,,  .   .         J  .     J  /.     ,.     ^  .  \         J^^^f  the  fa- 

deed  or  will,  appomt;  and  in  default  of  appomtment,  or  ther  and  eldest 

so  far  as  such  appointment  should  not  extend,  then  to  "?"  conveyed 

'  ^  'the  estate  to  a 

the  use  of  the  first  son  of  the  intended  marriage,  his  trustee,  to  in- 

heirs  and  assigns  for  ever.  J^^-^.  *" 

the  mortgage 
debts,  and  then 
The  Defendant,  William  Buckley  Pugh,  the  eldest  to  sell  and  di- 

son  of  the  marriage,  attained  twenty-one  on  the  21st  of  ^usbetw!^ 

January,  1841.     At  that  time,  his  father,  who  had  a  all  the  children 

equally.    Sem- 
very  ^4  that  the 
latter  deed 
was  not  void  as  part  of  a  transaction  constituting  a  fraud  on  the  power;  hnt  held,  that 
the  deed  of  July  must  be  treated  as  valid  until  set  aside  by  an  independent  proceeding 
for  that  purpose  in  a  suit,  by  a  younger  child,  to  carry  it  into  execution. 


Dates. 
1816,  Settlement. 
21  Jan.  1841,  W.  B.  P.  attained  21. 
19  Feb,     „     Appointment. 


5  May,  1841,  Mortgages. 

19  July        „     Settlement 

JWar.1842,  W.  P.  died. 
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1869.  very  large  unsettled  estate,  incumbered  apparently  to 
its  full  value,  was  in  great  pecuniary  distress.  To 
relieve  him  from  his  difficulty,  and  preserve  the  un- 
settled property,  he  was  very  desirous  of  obtaining  the 
assistance  of  his  eldest  son  in  raising  money  on  the 
security  of  the  settled  estates.  Accordingly,  for  this 
purpose,  the  father,  in  the  following  month,  namely,  on 
the  19th  of  February y  1841,  irrevocably  appointed  all 
the  settled  property  to  his  eldest  son,  William  Buckley 
Pugh,  in  fee;  and  on  the  6th  of  May  following,  the 
father  and  the  son  jointly  executed  four  mortgages, 
whereby  the  settled  estates  were  mortgaged  for  various 
debts  of  the  father,  amounting  in  the  whole  to  upwards 
of  28,000/. 

By  indenture  dated  the  19th  of  July,  1841,  and  ex- 
pressed to  be  made  between  William  Pugh  of  the  first 
part,  William  Buckley  Pugh  of  the  second  part,  the 
Plaintiff,  Mrs.  Beddoes,  and  the  other  three  children, 
of  the  third  part,  and  a  trustee  of  the  fourth  part, 
(after  reciting,  amongst  other  things,  that  there  were 
four  children  of  William  Pugh  besides  the  Defendant 
William  Buckley  Pugh,  and  that  William  Pugh  and 
William  Buckley  Pugh  were  desirous  that  some  pro- 
vision should  be  made  for  the  benefit  of  the  children, 
and  that  they  had  agreed  to  execute  such  conveyance 
and  settlement  for  that  purpose,  as  therein  contained, 
WilKam  Pugh  covenanted  with  William  Buckley  Pugh, 
that  all  the  real  and  personal  estate  comprised  in 
the  thereinbefore  mentioned  indentures  of  mortgage, 
executed  by  William  Pugh  previous  to  and  in  May 
then  last,  should  be  a  security  to  William  Buckley 
Pugh  for  his  indemnity  against  all  losses,  in  conse- 
quence of  his  joining  in  the  same  indentures)  William 
Pugh  and  William  Buckley  Pugh,  according  to  their 
respective  estates,  granted  to  the  trustee  and  his  heirs 
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the  hereditaiDents  comprised  in  the  settlement  of  the  9th  1869. 
of  April,  1816,  and  all  and  singular  the  other  heredita- 
ments comprised  in  the  several  mortgages,  to  hold  the 
same,  subject  to  the  said  mortgages  and  indemnity, 
unto  the  trustee,  upon  trust  for  sale  and  out  of  the  pro- 
ceeds to  indemnify  William  Buckley  Pugh,  and,  subject 
thereto,  to  pay  470/.  to  one  of  the  children  (Miss  Pugh), 
and,  subject  thereto,  to  invest  the  trust  moneys  and  to 
stand  possessed  thereof,  in  trust  for  the  five  children  of 
William  Pugh,  in  equal  shares  as  tenants  in  common. 

A  memorandum  was  delivered  and  explained  to 
WilUam  Buckley  Pugh  before  he  executed  this  deed, 
ivhich  was  to  the  following  effect:—"  In  pursuance  of 
the  trusts  of  his  marriage  settlement,  Mr.  Pugh  had 
certain  property  for  his  own  life,  with  a  power  of  ap- 
pointment, after  his  death,  in  such  manner  as  he  should 
think  fit  amongst  his  children.  To  prevent  the  sale  of 
the  property  (which  would  not  have  fetched  nearly  what 
it  may  at  some  future  period)  held  by  certain  parties  as 
security  for  various  sums  of  money,  Mr.  Pugh  subjected 
his  life  estate  above  mentioned  to  the  payment  of  such 
sums,  and,  to  render  the  security  still  better,  exercised  a 
power  of  appointment  over  the  trust  estate  in  favour  of 
bis  eldest  son  alone,  who  then  joined  with  his  father  in 
securing  the  said  sums  on  the  trust  estates,  it  being, 
however,  always  understood,  between  the  father  and 
son,  that  the  trust  property  should  ultimately  (subject 
to  the  charges  affecting  it)  be  settled  for  the  benefit  of 
all  Mr.  PuglCs  children  equally.  The  accompanying 
deed  carries  out  this  intention,  giving,  however,  470/.  to 
Miss  Pugh  in  addition  to  her  share.  There  is  a  full 
power  of  revocation  contained  in  the  deed  exercisable 
by  Mr.  Pugh  and  his  eldest  son  jointly." 

On  the  same  day,  Mr.  Pugh  made  his  will,  whereby 
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be  gave  and  bequeathed  all  his  real  and  personal  estate 
to  his  eldest  son,  William  Buckley  Pugh  (except  the 
settled  property,  o?er  which  he  thereby  stated  he  bad 
already  exercised  the  power  of  appointment  reserved  to 
him),  upon  trust  for  the  equal  benefit  of  himself  and  the 
other  children,  share  and  share  alike. 

In  the  following  month  o( March,  1842,  William  Pugh 
died,  and  in  1845,  the  Defendant,  William  Buckley 
Pugh,  filed  a  bill  against  the  mortgagee  to  set  aside  the 
deeds  by  which  those  debts  were  charged  on  the  settled 
estates.  The  suit  was  subsequently  compromised  in  a 
mode  which  was  not  fully  explained,  but  which  sub- 
stantially removed  the  greater  part  of  those  incum- 
brances from  the  land. 

William  Buckley  Pugh,  having  refused  to  account  to 
Mrs.  Beddoes  for  her  share  of  the  produce  of  the  settled 
estates,  to  which  she  was  entitled  under  the  trusts  of 
the  deed  of  1841,  she  and  her  husband  filed  this  bill 
against  him  and  the  other  children^  praying  a  declara- 
tion that  William  Buckley  Pugh  was  a  trustee  for  him- 
self and  his  brother  and  sisters,  equally,  of  the  real 
and  personal  estate  and  effects  of  which  William  Pugh 
died  seised  and  possessed,  and  of  the  real  and  per- 
sonal estate  comprised  in  the  marriage  settlement  of 
the  9th  of  April,  1816,  appointed  by  William  Pugh  to 
William  Buckley  Pugh,  subject  nevertheless  to  the  in- 
cumbrances affecting  the  same  and  the  indemnity,  if 
any,  to  which  William  Buckley  Pugh  might  be  entitled 
under  the  deed  of  the  19th  of  January,  1841. 

That  an  account  might  be  taken  of  the  real  and 
personal  estate  and  effects  of  William  Pugh  and  the 
incumbrances  affectiiig  the  same  and  the  settled  pro- 
perty so  appointed,  and  for  a  receiver. 
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The  Defendant  William  Buckley  Pugh  insisted  that 
his  concurrence  in  the  transaction  of  1841  had  been 
improperly  obtained,  and  that  the  appointment  by  the 
donee  of  the  power  for  his  own  benefit  was  a  fraud  on 
the  power  and  wholly  void.  The  effect  of  this  would 
be  to  give  the  settled  estates  to  him  alone  as  the  eldest 
son,  as  in  default  of  appointment. 

Mr.  R.  Palmer  and  Mr.  J.  F.  Villiers  for  the  Plaintiffs. 

Mr.  Goldsmid  and  Mr.  Eddis  for  the  Defendant  Wil- 
liam Buckler/  Pugh. 

Mr.  Selwyn  and  Mr.  Bevir  for  the  other  Defendants. 


The  Master  of  the  Rolls. 

This  is  a  suit  to  carry  into  effect  the  trusts  declared  April  20. 
in  a  deed  of  the  19th  of  July^  1841,  executed  by  the 
Defendant  William  Buckley  Pugh.  The  Plaintiffs  are 
his  sister  (one  of  the  cestuis  que  trust  under  that  deed) 
and  her  husband.  The  two  last  Defendants  are  also 
cestuis  que  trust  under  the  deed,  but  they  disclaim  all 
interest  in  the  subject  matter  of  this  suit. 

The  first  and  principal  Defendant  contests  the  validity 
of  the  deed ;  he  contends  that  it  was  part  of  a  transaction 
whereby  the  donee  of  the  power  executed  it  for  his  own 
benefit,  and  induced  the  Defendant,  who  was  his  son, 
to  unite  with  him  and  become  his  instrument  in  the 
matter,  and  that  consequently  the  whole  transaction  is 
void,  and  that  the  Court  can  give  no  effect  to  any  part 
of  it. 

I  concur  in  thinking  it  difficult  to  understand  how 
the  execution  of  the  powers  to  effect  mortgages  of  the 
settled  estates  to  secure  the  debts  of  the  father  could 
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have  been  sustained;  but  the  question  before  me  is, 
whether  the  deed  of  19th  July^  1841,  is  so  intimately 
connected  with  the  mortgages,  and  with  the  appoint- 
ment for  the  purpose  of  effecting  those  mortgages,  that 
it  must  be  treated  as  wholly  void  by  this  Court. 

But  assuming  that  the  appointment  of  the  19th  Feh- 
ruary,  1841,  made  for  the  purpose  of  enabling  the  father 
to  charge  the  settled  estates  with  his  debts,  is  altogether 
bad,  this  does  not,  in  my  opinion,  dispose  of  the  question 
before  me.  If  the  appointment  had  never  been  made, 
but  that  the  son  had  executed  a  declaration  of  trust  of  the 
estates  in  favor  of  himself  and  his  brothers  and  sisters, 
and  that  in  consideration  of  his  having  so  done,  the 
father  had  abstained  from  executing  a  power  of  appoint- 
ment, would  this  Court  have  allowed  the  son  to  say, 
that  the  deed  so  executed  by  him  was  not  binding 
upon  him,  and  that  the  whole  was  to  be  disregarded  ? 
I  think  not  I  think  that  this  Court  would,  in  that 
case,  have  compelled  him  to  carry  such  deed  into  exe- 
cution. If  that  be  so,  then  this  question  will  arise : — 
would  its  connection  with  an  exercise  of  the  power  of 
appointment  for  charging  the  estate  make  it  void  ?  It 
must,  I  think,  be  held  to  be  established  by  the  cases, 
and  particularly  by  Daubeny  v.  Cockburn  (a),  which  I 
consider  accurately  to  expound  the  existing  law  on  the 
subject,  that  the  appointment,  being  partly  for  a  pur- 
pose beneficial  to  the  donee  of  the  power,  was  a  fraud 
on  the  power,  and  that  in  consequence  the  whole  ap- 
pointment was  bad.  But  if  the  deed  of  July^  1841, 
were  to  be  regarded  in  the  way  I  have  suggested,  namely, 
as  a  declaration  of  trust,  by  the  eldest  son,  in  pursuance 
of  an  arrangement  between  him  and  his  father,  and 
wholly  apart  from  the  raising  money  on  the  estate,  and 
that  in  consideration  of  this  arrangement  the  father  has 

not 
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not  exercised  the  power  of  appoiDtment  vested  in  him^ 
it  would  be  difficult  to  see  how  it  could  be  made  invalid 
by  the  fact  of  its  being  made  contemporaneously  with, 
although  distinct  from,  other  transactions,  which  are 
themselves  bad. 

Assume  that  the  deed  of  July^  1841,  had  recited, 
that  doubts  were  entertained  whether  the  deed  of 
February f  1841,  was  or  was  not  void  as  being  a  fraud 
on  the  power,  and  that  if  it  was  so,  the  settled  property 
would  go  as  in  default  of  appointment,  and  the  father, 
in  that  event,  not  wishing  to  make  a  fresh  appointment, 
but  trusting  to  his  son,  had,  in  consequence  of  his  exe- 
cuting the  deed  in  question,  agreed  with  his  son,  and  de- 
termined not  to  attempt  to  make  any  further  exercise  of 
the  power  of  appointment  vested  in  him  by  the  deed  of 
Aprils  1816;  could  it,  in  that  case,  have  been  successfully 
contended,  that  the  mere  fact  of  the  void  appointment 
being  simultaneous  with  this  deed,  (even  if  such  had 
been  the  case,)  would  necessarily  avoid  the  whole  trans- 
action ?  I  think  it  impossible  to  carry  the  argument  to 
that  extent. 

Then  this  question  arises  : — whether,  in  the  events  I 
have  suggested,  the  deed  of  July ^  1841,  would  not  be 
good,  although  all  the  previous  deeds  were  void  ?  and 
whether,  upon  the  evidence  of  the  whole  transaction, 
taken  together,  and  looking  at  the  accompanying  me- 
morandum and  the  will  of  the  testator,  such  suggested 
case  is  not  a  correct  statement  of  the  real  transaction  ? 

It  is  true  that  the  deed  of  July,  1841,  bears  date  only 
two  months  after  the  execution  of  the  mortgage  deeds, 
and  only  five  after  the  exercise  and  execution  of  the 
power  of  appointment;  but  does  this  alter  the  real 
nature  of  the  transaction  ?    Would  it  have  been  in  any 
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way  diflferent,  if  the  deed  af  the  19th  July,  1841,  had 
been  executed  ten  or  twelve  years  later,  8upf>o8ing  the 
father  had  lived  so  long?  I  think  not,  and  in  my 
opinion  that  cannot  affect  the  question  or  render  the 
transaction  invalid  if  it  were  originally  valid. 

It  is  material;  therefore,  to  consider  the  way  in  which 
the  two  deeds  are  dependent  upon  and  connected  with 
each  other.  If  they  are  distinct  transactions,  the  cir- 
cumstance of  their  being  connected  in  date  is  imma- 
terial. To  some  extent  it  is  undoubtedly  true  that  they 
are  united  in  substance,  because  the  deed  of  the  I9th 
of  July,  1841,  proceeds  on  the  assumption  that  the 
appointment  of  February ,  1841,  is  a  valid  exercise  of 
the  power.  But  in  order  to  consider  whether  the  con* 
nections  between  those  deeds  taints  the  latter  with  tlie 
invalidity  of  the  former,  it  is  necessary  to  consider 
whether  the  execution  of  the  former  was  essential  for 
the  execution  of  the  latter,  or  whether  the  latter  deed 
might  not  have  been  executed  without  any  exercise  of 
the  power  of  appointment  at  all. 

If  the  exercise  of  the  power  of  appointment  was 
essential  to  give  validity  to  the  deed  of  •7i£/y,  1841,  then 
the  failure  of  the  appointment  destroys  the  effect  of  the 
subsequent  deed,  but  if  the  exercise  of  the  power  of 
appointment  was  a  mere  accidental  accessary,  then  the 
deed  of  «7ti/y,  1841,  must  stand  or  fall  on  its  own  merits* 
What  I  have  therefore  to  look  at  is  the  real  effect  of 
the  deed  of  July ,  1841,  and  whether  the  effect  of  it  be  or 
be  not  the  settlement  of  estates  coming  to  the  son  upon 
their  being  vested  in  him  in  possession,  whether  under 
the  deed  of  appointment  or  in  default  of  any  appoint- 
ment at  all?  and  if  this  be  the  true  effect  and  character 
of  the  deed,  it  does  not,  in  my  opinion,  fail  in  a  Court 
of  Equity  by  reason  of  the  invalidity  of  the  exercise  of 
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the  power  of  appointment.  The  deed  is  made  between  1859. 
the  father  of  the  first  part,  the  eldest  son  of  the  second^ 
the  four  younger  children  of  the  marriage  of  the  third 
part,  and  William  Fraser  (the  trustee)  of  the  fourth 
part.  The  deed  recites  the  exercise  of  the  power  of 
appointment,  it  recites  the  mortgage  deeds,  and  all  the 
previous  incumbrances  on  the  estate,  but  the  recitals, 
which  are  expressive  of  the  purpose  and  object  for 
which  the  deed  was  executed,  and  which  come  imme- 
diately before  the  operative  part,  seem  to  me  to  be 
independent  of  the  exercise  of  the  power  of  appointment, 
and  irrespective  of  the  purposes  for  which  that  appoint- 
ment was  made.  They  are  to  this  effect : — that  William 
Buckley  Pugh  joined  in  the  indenture  of  mortgage  of 
May^  1841,  on  an  agreement  that  he  should  be  indem- 
nified out  of  the  real  and  personal  property  of  William 
Pngh^  and  that  the  indemnity  should  be  provided  for 
as  hereinafter  mentioned.  The  next  recital  is,  that  the 
equity  of  redemption  is  vested  in  William  Pugh  for  life, 
and  on  his  death  in  William  Buckley  Pugh,  for  an 
absolute  estate  in  fee  simple.  That  would  be  so  either 
under  the  power  of  appointment  or  in  default  of  ap- 
pointment, if  that  were  the  arrangement  between  the 
father  and  the  son.  It  then  recites,  that  there  are  four 
children  of  the  marriage  besides  the  eldest,  and  then 
comes  the  operative  part  of  the  deed,  which  makes  all 
the  real  and  personal  estate,  in  the  first  instance,  an  in- 
demnity to  the  son,  and  then  directs  them  to  be  sold  and 
the  money  to  be  equally  divided  among  the  children. 
The  provision  for  the  younger  children  of  William  Pugh 
is  quite  distinct  from  the  indemnity  given  to  William 
Buckley  Pugh,  and  the  object  of  the  deed  seems  to  me 
to  be,  after  providing  for  the  indemnity  of  the  eldest 
son,  to  secure  a  provision  for  all  the  children  out  of  the 
settled  estates.  I  think  it  impossible  to  say  that  this 
provision  is  ipso  facto  void,  because  the  interest  of  the 
VOL.  xxTi.  B  B  eldest 


Digitized  by  VjOOQIC 


Bbddoii 

9. 


416  CASES  IN  CHANCERY. 

1869.  eldest  son  in  the  estate  at  that  time  arose  ander  what  I 
assume  to  be  an  invalid  appointment.  The  recital  seems 
to  point  to  a  settlement  of  the  remainder  in  fee  in  the 

PuoH.  estate  vested  in  the  eldest  son,  but  the  provisions  in  the 
deed  might  be  held  binding  on  him,  whether  this  re- 
mainder in  fee  became  vested  in  him  ekiher  by  virtue 
of  the  execution  of  the  power  of  appointment,  or  in 
default  of  appointment. 

The  question  before  me  is,  whether  the  reversion  in 
fee,  being  vested  in  the  son  (although  not  by  the  means 
which  he  and  his  father  then  believed),  either  by  the 
act  of  the  father  or  by  his  abstinence  from  doing  an  act 
to  prevent  it,  this  declaration  of  trust  is  not  to  take 
effect  at  all? 

Suppose  the  father  had,  by  his  will,  stated  this  deed 
and  the  arrangement  between  the  son  and  himself,  and 
that  in  consequence  thereof,  he  had  appointed  the  estates 
to  his  son  in  fee,  could  it  be  contended  that  the  son 
would  not  be  bound  by  the  provisions  of  this  deed? 
Suppose,  instead  of  making  such  an  appointment,  he 
had  referred,  in  the  same  manner,  to  the  arrangement 
between  the  son  and  himself,  and  in  order  to  carry  it 
into  effect  had  expressed  his  intention  not  to  execute 
the  power  of  appointment  in  favour  of  his  son,  and  had 
allowed  the  estate  to  go  to  his  son  as  in  default  of  ap- 
pointment, would  that  mode  have  varied  the  case  ?  The 
question  is,  whether  the  last  suggested  case  is  not  the 
real  truth  of  the  transaction,  and  whether  the  fact  of 
the  simultaneous  dates  of  the  deed,  memorandum  and 
will  do  not  establish  this  proposition  ? 

But,  in  my  opinion,  it  is  not  necessary  for  me  to  de- 
cide that  question  at  present.  The  question  before  me 
is,  whether  the  deed  is  ipso  facto,  upon  the  iace  of  it 
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and  with  the  sutTounding  circamstances,  void,  because  1859. 
if  it  be  Doty  so  long  as  it  stands,  the  cestuis  que  trust 
under  it  are  entitled  to  call  on  this  Court  to  carry  its 
provisions  into  effect  for  their  benefit,  they  being  in  no 
respect  tainted  with  any  conduct  which  can  disqualify 
them  from  receiving  any  benefit  intended  to  be  secured 
to  them  by  its  provisions.  My  opinion  is,  that  it  is  not 
▼oid  on  the  face  of  it,  and  that  until  this  deed  has  been 
declared  to  be  void,  and  ordered  to  be  delivered  up  to 
be  cancelled,  this  Court  must  act  on  its  provisions. 

I  also  think  that  a  declaration  of  the  invalidity  of  the 
deed  could  only,  if  at  all,  be  made  in  a  suit  regularly 
instituted  for  that  purpose  by  William  Buckley  Pugh  ; 
and  that,  even  if  it  were  my  opinion  that  in  a  suit  pro- 
perly instituted  for  that  purpose  such  a  decree  would  be 
made,  it  would  not  be  competent  to  this  Court  to  make 
such  a  decree  or  order  on  behalf  of  a  Defendant  in  the 
present  suit. 

Another  question  was  raised  at  the  hearing  on  the 
construction  of  this  deed,  which,  it  was  contended,  pre- 
vented the  Plaintiff  from  having  any  interest  under  it ; 
the  argument  being,  that  the  first  witnessing  part,  pro- 
perly understood,  excluded  the  interest  of  the  Plaintiffs, 
and  confined  it  to  an  indemnity  to  William  Buckley 
Pugk,  who  was  to  receive  the  whole  of  the  money  to 
be  produced  from  the  sale  of  the  property,  and  if  so 
understood,  it  must  shew  that  the  recital  did  not  pro- 
perly represent  the  object  of  the  deed,  which  must  receive 
a  more  limited  effect.  But  I  disposed  of  this  at  the 
hearing.  I  do  not  think  the  operative  parts  of  the  deed 
have  the  limited  effect  suggested.  I  think  the  recital 
and  the  operative  part  agree,  and  that  both  point  to  the 
same  result,  viz.,  to  the  indemnity  of  the  son,  and  sub- 
ject thereto,  to  the  sale  of  the  settled  property  and  the 

B  B  2  division 
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division  of  the  produce  of  it  amongst  the  children  of 
the  marriage :  that  is,  subject  to  the  mortgages,  if  the 
appointment  is  good,  but  if  the  mortgages  fail,  either 
wholly  or  partially,  it  will*  simply  go  to  increase  the  re- 
sidue divisible  among  the  children. 

Upon  the  whole,  I  think  the  Plaintifis  are  entitled  to 
a  decree  for  an  account,  on  the  footing  of  the  deed  of 
Juhfy  1841,  being  a  valid  and  subsisting  deed;  bat,  for 
the  reasons  on  which  my  judgment  is  founded,  I  do  not 
propose  to  make  the  declaration  asked  for  in  the  first 
paragraph  of  the  prayer  of  the  bill,  though  the  account 
will  be  directed  on  the  same  footing  as  if  such  declara- 
tion had  been  made;  neither  do  I  propose  to  introduce 
any  words  into  the  decree  expressing  that  it  is  to  be 
without  prejudice  to  the  Defendant  William  Buckley 
Pugh  filing  any  bill  he  may  be  advised,  to  set  aside  the 
deed  of  Jult/,  1841,  but  I  mean  to  express  my  intention 
that  this  decree  should  be  so  framed  as  to  prevent  its 
being  pleaded  in  bar  of  any  such  suit,  in  case  any  such 
suit  should  be  instituted. 

As  the  other  Defendants  have  disclaimed  all  interest, 
the  bill  must  be  dismissed  against  them,  but  without 
costs,  for  on  the  face  of  the  deed  it  was  impossible  not 
to  make  them  parties. 
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TILLETT  V.  THE  CHARING  CROSS  BRIDGE 
COMPANY. 

March  16,  17. 

nniLLETT  was  entitled  to  certain  leaseholds  for  the  A  contract  for 
-*  'J         r      A  r     •     A        •  !-•  u  xu     the  sale  of  land 

residue  ot  a  term  of  ninety-nine  years,  which  the  provided,  that 

Defendants  required  for  the  purpose  of  improving:  the  one  party  was 
1      ^»      .       ^  -r^  . .  1      ^  to  ^  consulted 

approaches  to  the  Charing  Cross  Bridge  on  the  Surrey  on  any  houses 

side  thereof.     The  company,  being  empowered  by  their  P'^P?^  ^^  ^ 

act  {d)f  gave    Tillett  the  usual  notice  to  treat  for  the  by  the  other, 

purchase  of  the  lands  required,  whereupon  the  parties  J^ercnc^that 

came  to  an   agreement,   which   was   signed   by  their  ^«  ^nd  B.,  or 

respective  agents,  containing  (amongst  others  which  are  „ees,  should 

immaterial)  the  following  provisions  : —  have  power  to 

°  *^  decide  any 

such  question. 

"  Memorandum   of  heads  of  agreement  arranged  J^^^o  J^^ 

by  Charles  Lee,  on  behalf  of  the  Charing  Cross  c\non,  held, 

Bridge  Company,  and  Richard  Augustus  Withall  ^^\^  ^^^  gp^ 

on  behalf  of  Messrs.  TUlett,  July  4th,  1863.         <^^^^7  V^^ 

'        ^  form  the  con- 

^'The  company  to  pay  to  Messrs.  Tillett  the  sum 
of  6,600/.,  which  entitles  them  to  pull  down,  for  the 
purpose  of  making  the  street  shewn  by  the  white  strip 
on  the  plan,  the  houses  or  buildings  indicated  by  the 
following  numbers,  viz. — Nos.  3,  4,  6,  6,  7J,  30,  31, 32, 
33,  44,  46,  46,  63,  64, 66,  66,  69 J. 

''  The  old  materials  of  the  said  houses,  &c.  so  to  be 
pulled  down  to  be  the  company's. 

"  The  company  to  convey  to  Messrs.  Tillett  the  free- 
hold of  the  ground  shewn  on  the  plan  by  a  red  colour. 

"  Messrsi 

(a)  12  4-  13  Vict,  c.  61. 


be  con- 
tract 
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1859.  **  Messrs.  TilUtt  to  continue  liable  for  the  full  rent 

v^s^^/      now  payable  by  tbem  to  the  Archbishop^  without  any 
TiLLETT      deduction  or  apportionment  in  respect  of  this  trans- 

THsCBAEiiia  action. 
Crom  Bridge 
Company.         ti  ^g  ^^  ^^^  houses  which  Messrs.  Tillett  may  build 

on  the  frontage  of  the  new  street,  it  is  understood  that 

both   the  company  and    themselves  are    greatly   and 

mutually  interested  in  the  character  of  the  street,  as  a 

respectable  and  attractive  public  thoroughfare,  and  the 

company  is  to  be  consulted  on  any  houses  proposed  by 

Messrs.   Tillett,  and  in  case  of  difference  between  the 

parties  on  this  point,  Messrs.  Charles  Lee  and  Richard 

Withall  or  their  nominee  shall  have  power  absolutely  to 

define  and  decide  any  such  question. 

**  The  above  are  the  terms  agreed  by  us  on  behalf 
of  our  respective  principals. 

"  Charles  Lee. 

**  Richard  Augustus  WithaUJ" 

This  was  a  suit  for  the  specific  performance  of  the 
above  contract,  or  if  the  Court  "  should  not  think  fit  so 
to  order,  then  that  the  contract  might  be  rescinded,  and 
that  the  company  might  make  proper  compensation  and 
satisfaction  to  the  Plaintiffs  for  the  injury  which  had 
been  sustained  by  them  as  aforesaid." 

Mr.  Lloyd  and  Mr.  De  Gex  for  the  Plaintiff,  argued 
that  the  Court  might  decree  the  performance  of  this 
agreement.  That  the  Plaintiffs  might  waive  any  t^-m 
in  it  which  was  for  their  benefit,  and  thus  remove  any 
objections  as  to  uncertainty.  That  as  to  the  houses  to 
be  built,  the  arbitrators  might  agree,  and  if  they  could 
not  arrange  on  a  plan  none  would  be  built,  but  that 
this  would  not  prevent  the  performance  of  the  contract. 

Lastly, 
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LasDy,  that  the  notice  ta  treat  was  of  itself  a  sufficient 
contract.     They  cited  Marquis  of  Salisbury  v.  Great 
Northern  Railway  Company  (a) ;    The  Regent's  Canal 
Company  v.   Ware{b);   Hawkes  v.   Eastern   Counties  J,^^  ^^^^^^ 
Railway  Company  (c) ;   Inge  v.   7%€  Birmingham,  bic     Compamt. 
Railway  Company  (d). 

Mr.  Baggallay^  for  the  Defendant  First,  if  this  be  a 
concluded  agreement,  it  is  of  such  a  nature  that  this 
Court  cannot  decree  its  specific  performance.  The  dis- 
tinction between  this  case  and  Hawkes  v.  The  Eastern 
Counties  Railway  is,  that  there  the  bill  was  filed  before 
the  expiration  of  the  parliamentary  powers,  the  contrary 
18  the  case  here.  The  Court,  before  making  a  decree, 
will  see  that  it  has  the  power  to  enforce  the  performance 
of  the  whole  contract.  Here,  in  regard  to  the  houses 
to  be  built  in  the  new  street,  it  is  plainly  impossible,  for 
^'  the  company  is  to  be  consulted  on  any  houses  pro- 
posed by  Messrs.  Tillett"  this  is  perfectly  vague ;  "  and 
in  case  of  difierence  Messrs.  Lee  &  Withall  (or  their 
nominee)  are  to  have  power  absolutely  to  define  and 
decide  any  such  question."  The  Court  has  no  means 
of  compelling  the  arbitrators  to  decide  or  to  appoint  an 
umpire,  nor  can  it  cause  the  umpire  to  act,  and  yet  the 
contract  precludes  a  decision  in  any  other  way.  Where 
there  is  a  contract  to  sell  at  a  valuation  to  be  made  by 
A.y  the  Court  will  specifically  perform  it,  if  the  price 
has  been  settled,  but  while  it  is  left  undetermined,  the 
Court  will  not  interfere,  for  non  constat  that  A,  will 
ever  act.  The  case  of  Darbey  v.  Whitaker  (e)  is  pre- 
ciflely  in  point. 

Seeondly,  this  is  not  a  concluded  binding  agreement 
between  the  parties,  but  a  mere  preliminary  memoran- 
dum 

(a)  17  Q.  B.  840.  4-  6  H .  ofL,  Cat,  331. 

(6)  23  Beav.  675.  (^O  3  Z>!  G.,  M.  if  G.  658. 

(c)  1  De  G.,  JW.  4-  G.  752;.         (c)  4  Drewry,  134. 
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1869.       dum  intended  to  lead  to  a  future  perfect  agreement. 
^'^^      He  cited  Collier  v.  Mason  {a) ;  Collins  v.  Collins  {b). 

^::JkZl      Mr.  Lloyd  in  reply. 

COMPAMT. 


The  Mastbr  of  the  Rolls. 

Monk  17.  Althoaghi  upon  reading  the  eridencey  I  think  that  H 
was  intended  by  the  parties  on  both  sides  to  do  some- 
thing more  to  make  the  matter  more  formal  and  regular, 
still  I  think  that  the  memorandum  of  the  4th  of  Jufy, 
1863 f  was  a  concluded  agreement.  There  are  many 
cases  in  which  this  Court  has  enforced  the  performance 
of  contracts  in  this  preliminary  form, -and  where  the 
terms  were  to  be  afterwards  expanded  and  embodied 
into  a  more  perfect  agreement  by  the  solicitor,  on  in- 
structions for  that  purpose.  I  think  that  this  was  a 
concluded  agreement,  and  that,  if  there  was  no  other 
objection  to  it,  this  Court  would  enforce  it. 

The  question  then  turns  on  the  effect  of  the  agree- 
ment itself,  and  two  objections  were  taken  to  it,  one 
was,  that  the  statutory  powers  of  the  company  had  ex- 
pired, and  the  other  rested  on  the  terms  of  the  agree- 
ment itself. 

With  respect  to  the  expiration  of  the  powers  of  the 
company,  I  should  have  wished  to  have  looked  more 
fully  into  it  before  expressing  my  opinion  on  the  sub- 
ject, because  I  am  not  at  all  clear  that  the  distinction 
which  Mr.  Baggallay  tried  to  press  on  me,  and  which 
depends  on  whether  the  powers  were  gone  at  the  time 
the  bill  is  filed,  is  one  that  can  be  supported.     PrimA 

facie, 

{a)  25  Bem>,  200.  (6)  Antl,  306. 
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faciey  the  rights  and  liabilities  to  be  enforced  now  would        1859. 


depend  on  what  they  were  at  the  time  the  agreement      ^-^^^ 
was  entered  into.     It  is,  however,  unnecessary  to  go         '"^" 
into  that  point  more  fully,  because,  on  looking  at  the  Thb  Charing 
terms  of  the  agreement  itself,  I  am  of  opinion  that  there      Company. 
is  too  much  uncertainty  in  it  to  enable  the  Court  to 
carry  it  into  effect.    There  are  several  elements  of  un- 
certainty in  it,  but  I  only  intend  to  refer  to  one,  which 
was  principally   urged   before  me,  and  is  that  which 
relates  to  the  houses  to  be  built  on  the  frontage  of  the 
new  street.     I  concur  in  the  observation,  that  the  sort 
of  houses  to  be  erected  was  an  essential  part  of  the  con- 
tract, and  that  it  was  intended  that  they  should  be  of  a 
character  and  description  to  be  settled  by  Mr.  Lee  on 
the  one  side,  and  by  Mr.  Withall  on  the  other^  or  by 
their  nominee  if  they  differed. 

Before  the  bill  was  filed  they  had  settled  nothing, 
and  at  one  time  I  entertained  some  doubt  whether 
this  Court  would  refuse  specific  performance  in  a  case 
where  the  persons  on  whose  determination  the  matter 
was  to  depend,  being  distinctly  named,  it  was  not  shewn 
either  that  they  could  not  perform  or  that  they  had  re- 
pudiated the  duties  entrusted  to  them. 

I  had  then  present  in  my  mind  a  case  which  I  have 
since  referred  to.  It  is  Chregory  v.  Mighell  (a),  which, 
under  the  circumstance  which  occurred,  was  certainly  a 
strong  decision.  It  was  a  parol  agreement  for  a  lease 
for  twenty-one  years,  **  at  a  fair  and  just  annual  rent  to 
be  fixed  and  ascertained  by  two  indifferent  persons,  the 
one  to  be  chosen  by  the  Plaintiff*,  the  other  by  the  De- 
fendant, with  Uberty  to  the  arbitrators,  in  case  of  their 
differing,  to  choose  one  or  more  umpires."     Certainly, 

nothing 
(a)  18  Va.  328. 
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1859.       nothing  could  be  more  vague.    The  tenant  was  put  in 

^'^^^'^^^       possession  and  remained  in  possession  eight  years,  and 

\^         bad  made  an  expenditure  on  the  land,  and  the  Master 

Thb  Charimo  of  the   Rolls  decreed   a   specific  performance  of  that 
Cross  Bridge  __  .  .       ,  ,  .11  1 

Company,  agreement.  He  said,  that  the  tenant  had  no  other 
title  to  possess  the  land,  and  therefore  his  possession 
was  primd  facie  to  be  referred  to  the  agreement,  and 
he  then  accounted  for  the  nonpayment  of  rent,  by  the 
circumstance,  that  the  rent  was  not  fixed  in  the  man* 
ner  stipulated.  He  then  says,  ''after  it  was  known 
that  the  arbitrators  had  not  fixed  any  rent,  and  that 
none  of  the  other  means,  provided  by  the  agreement, 
were  resorted  to,  the  Defendant  still  acquiesced  in  the 
Plaintiff  retaining  possession  of  these  lands.  That  is 
a  case  in  which  the  failure  of  the  arbitrators  to  fix  the 
rent  can  never  affect  the  agreement.  It  is  in  part  per- 
formed, and  the  Court  must  find  some  means  of  com- 
pleting its  execution,  as,  I  have  already  said,  the  Plain- 
tiff is  not  to  be  considered  as  a  trespasser.  Some  rent 
he  must  pay ;  the  amount  must  be  fixed  in  some  other 
mode,  and  it  seems  to  me,  that  it  should  be  ascertained 
by  the  Master  without  sending  it  to  another  arbitration, 
which  might  possibly  end  in  the  same  way.  A  specific 
execution  of  this  agreement  must  therefore  be  decreed, 
the  Master  to  ascertain  what,  in  1799,  would  have  been 
the  fair  rent  of  these  premises,  upon  a  lease  for  twenty- 
one  years  from  that  year."  Now  that  certainly  did  ap- 
pear to  me  at  first  to  have  a  strong  bearing  on  the  pre- 
sent case,  but  it  was  a  peculiar  case,  and  much  stress 
was  laid  on  the  fact  of  eight  years'  possession,  which 
does  not  occur  here. 

In  Milnes  v.  Oery{a),  Sir  William  Chant  also  fully 
considered  this  subject.  It  was  an  agreement  for  sale 
according  to  the  valuation  of  two  persons,  one  of  whom 

was 
(fl)  14  Vet.  407. 
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was  to  be  chosen  by  each  aidey  or  by  an  umpire  ap-  1859. 
pointed  by  the  two,  in  case  of  disagreement  They  dif-  ^-^^v^-^^ 
fered  in  their  estimate,  and  were  not  able  to  agree  upon  Tillbtt 
a  third  person,  and  it  was  decided,  that  the  agreement  Thb  Charimo 
could  not  be  specifically  enforced.  The  observations  Company. 
of  Sir  William  Grant  are  these  {a) : — **  The  more  I  have 
considered  this  case,  the  more  I  am  satisfied,  that,  inde- 
pendently of  all  other  objections,  there  is  no  such  agree- 
ment between  the  parties  as  can  be  carried  into  execution. 
The  only  agreement  into  which  the  Defendant  entered 
vms  to  purchase  at  a  price  to  be  ascertained  in  a  specified 
mode.  No  price  having  ever  been  fixed  in  that  mode, 
the  parties  have  not  agreed  upon  any  price.  Where, 
then,  is  the  complete  and  concluded  contract,  which 
the  Court  is  called  upon  to  execute  ?  The  price  is  of 
tbe  essence  of  a  contract  of  sale.  In  this  instance,  the 
parties  have  agreed  upon  a  particular  mode  of  ascer- 
taining the  price.  .  Tbe  agreement,  that  the  price  shall 
be  fixed  in  one  specific  manner,  certainly  does  not 
afford  an  inference  that  it  is  wholly  indifferent  in  what 
manner  it  is  to  be  fixed.  The  Court,  declaring  that  the 
one  ^all  take,  and  the  other  shall  give  a  price  fixed  in 
any  other  manner,  does  not  execute  any  agreement  of 
theirs,  but  makes  an  agi'eement  for  them,  upon  a 
notion  that  it  may  be  as  disadvantageous  as  that  which 
they  made  for  themselves.  How  can  a  man  be  forced 
to  transfer  to  a  stranger  that  confidence  which,  upon 
a  subject  materially  interesting  to  him,  he  has  reposed 
in  an  individual  of  his  own  selection  ?"  He  afterwards 
says,  that  ''an  agreement  to  sell  at  a  &ir  valuation  is 
essentially  different ;  in  that  case,  no  particular  means 
of  ascertaining  the  value  are  pointed  out  There  is 
nothing,  therefore,  precluding  the  Court  from  adopting 
any  means  adapted  to  that  purpose."     It  is  upon  that 

principle, 
(a)  14  Ve$.  406. 
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1869.        principle,  undoubtedly,  that  the  case  of  Chregory  ?• 
'''^^^^^^      Mighell{a)  may  be  sustained  and  supported. 

TiLLETT 
V, 

TheChaeino       Now  here,  undoubtedly,  this  is  not  a  case  of  price, 
CeosbBridoe,         .  \       .      ,        ^*        .^    _  ,     .        ..  r  ^x_ 

CoMFANT.     but  the  question  is  the  same,  if  the  mode  in  which  the 

houses  are  to  be  built  is  an  essential  part  of  the  con- 

•  tract ;  and  I  think  it  is. 

In  the  cases  I  referred  to,  it  was  proved  that  the 
price  or  the  rent  could  not  be  ascertained  in  the  way 
the  parties  had  contemplated.  Here,  it  is  not  proved 
that  the  form  in  which  these  houses  might  be  built 
could  not  be  carried  into  effect  in  the  mode  contem- 
plated, because  there  is  nothing  to  shew  that  when  the 
time  arrives  for  building  them,  these  two  gentlemen 
might  not  agree  on  the  character  of  the  houses  or  on 
the  appointment  of  a  nominee.  But  Mr.  Baggallay  put 
an  argument  to  me  which  I  think  is  unanswerable  upon 
that  subject,  viz.  that  this  Court  cannot  decree  the  spe- 
cific performance  of  a  contract  which  it  does  not  see 
its  way  to  enforce  eventually ;  and  if  it  should  turn  out 
hereafter  that  these  persons  will  not  fix  the  character  of 
the  houses,  and  will  have  nothing  to  do  with  it,  then 
the  result  will  be,  that  the  Court  ought  not  to  have 
decreed  a  specific  performance,  and  it  ought  not  now  to 
make  such  a  decree  hypolhetically  on  an  event  which 
may  or  may  not  happen  hereafter.  To  illustrate  that, 
Mr.  Baggallay  cited  to  me  a  case  of  Darbey  v.  WTdt- 
aker(b),  which  is  decisive  on  this  point,  and  which  I 
think  I  am  bound  to  follow,  for  it  is  identically  the 
same  as  this.  There,  the  price  was  to  be  fixed  by  two 
named  persons  or  their  umpire;  and  on  those  very 
words,  the  Vice-Chancellor  Kindersley  held,  that  it  was 
not  an  agreement  which  this  Court  could  specifically 
enforce. 

I  am 

(a)  18  Vet.  328.  (b)  4  Drew.  134. 
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I  am  of  opinion,  therefoi-e,  that  the  terms  of  this 
agreement  are  too  vague  to  be  enforced,  and  that  it  is 
impossible  for  me  to  make  a  decree  for  specific  per- 
formance. The  Charing 

Cross  Bridgi 


TiLLETT 
V. 


Company. 


I  must  dismiss  the  bill  without  costs. 


CAILLAUD'S  PATENT  TANNING  COMPANY 
(LIMITED)  V.  JEAN  CAILLAUD. 

Jan,  11. 

fTlHE  Defendant  moved,  under  the  20  &  21  Vict.  c.  a  motion,  un- 

-■■      14,  s.  24,  that  the  Plaintiffs  might  be  ordered  to  ^^^  J^^^^f  ^^ 

give  to  the  Defendant  security  for  the  costs  of  this  suit,  s.  24,  that  a 

and  that  in  the  meantime,  all  further  proceedings  in  this  biHtiT company 

cause  might  be  stayed.  mignt  give 

security  for 
costs,  on  an 

By  this  section  it  is  enacted,"  where  a  limited  company  f®^*^'*  *!»«' 
■',     ,  '  r     J    the  company 

IS  plaintiff  or  pursuer  in  any  action,  suit  or  other  legal  had  ceased  all 
proceeding,  any  judge  having  jurisdiction  in  the  matter  D^^edinirs 


may,  if  it  be  proved  to  his  satisfaction,  that  there  is  had  been  taken 
reason  to  believe  that  if  the  defendant  be  successful  in  tha7\he  plant 

his  defence,  the  assets  of  the  company  will  be  insufficient  had  *>een  sold, 

, .  .  «,  .  .  1         .  and  that  the 

to  pay  his  costs,  require  sufficient  secunty  to  be  given  company  was 

for  such  costs,  and  may  stay  all  proceedings  until  such  ^0°^^^^'"*^ 

security  be  given."  its  debts 

already  in- 

The  Defendant  made  the  following  affidavit: —  fVised,  the 

.  -  -     _,  ,        ,  ^   T>.  .     .  /v.  Court  not  feel- 

"  1.  That  the  above-named  Plaintiffs  are  a  company  ing  satisfied 

incorporated   under  the  provisions  of  the  Joint  Stock  that  the  assets 
■^  "^  of  the  company 

Companies  Acts,  1866  and  1857,  with  limited  liability,  would  be  in- 
All  the  shares  of  the  said  company  have  been  fully  paid  JJ^y  the  j)^. 
up   by  all   the   shareholders  therein,  except  Ephraim  fondant's  costs. 

Sabel, 


Digitized  by  VjOOQIC 


428 
1859. 

Caillaud's 
Patent 
Tamniii« 

CoMPAMT 

(Limited) 

V. 

Caillaud* 


CASES  IN  CHANCERY. 

Sabel^  who  has  been  duly  adjudged  bankrupt.  The 
said  company  has  entirely  ceased  to  carry  on  all  mer- 
cantile operations  for  several  months  pa&t,  the  whole  of 
the  stock  and  plant  has  been  sold  off,  and  proceedings 
have  been  taken  to  wind  up  the  said  company.  The 
said  company  is  itisolvtnt  and  unable  to  pay  its  debts 
already  incurred,  and  if  I  am  successful  in  my  defence 
to  this  suit,  the  assets  of  the  said  company  will  be  in- 
sufficient to  pay  my  costs.  I  verily  believe  I  have  a 
good  defence  to  this  suit  on  the  merits.  I  am  able  to 
depose  to  the  above  facts  from  my  knowledge  of  the 
afiatrs  of  the  compaDy,  acquired  as  a  director  and 
manufacturing  manager  of  the  company." 


Mr.  T.  HugheSy  in  support  of  the  motion,  contended 
that  a  sufficient  case  had  been  made  out  for  ordering 
the  Plaintiffs  to  give  security  for  costs. 

Mr.  Cracknall,  contrd,  was  not  heard. 

The  Master  of  the  Rolls. 

I  cannot  make  the  order.  I  must  be  satisfied  that 
the  assets  of  the  company  will  be  insufficient  to  pay  the 
Defendant's  costs.  Under  the  circumstances  of  this 
case  I  should  have  to  try  the  cause,  in  order  to  satkiy 
myself  that  the  assets  of  the  company  will  be  insufficient 
for  that  purpose. 


Note. — ^A  bond  for  100/.  is  a  "  tufficient  $ecwUif"  under  this  act; 
The  Auitralian  Steam  Ship  Company  v.  Flemings  4  Kay  4*  J.  407. 
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WRIGHT  V.  WESTON. 

March  11. 

THE  testatrix  Caroline  Wright  was  entitled   to  a  A  testatrix, 
legacy  of  1,000/.  under  the  will  of  her  husband.     tlll^T^ 

entitled  to  a 
By  her  will  dated  in  January ^  1867,  she  expressed  i^ooi.*under 

herself  as  follows  : — "  Whereas,  underhand  by  virtue  ber husband's 

will,  gave  the 
of  the  last  will   and   testament  of  my   late  husband  i,ooo^,  asto 

CharUs  Wright,  deceased,  dated  the  Ist  day  of  August,  l^^^lj^^ ^ 

1853,  I  am  entitled    to  a  legacy  or  sum  of  1,000/.,  asto400/., 

now  I  do  hereby  give  and  bequeath  the  said  legacy  or  ^  and'w  to 

sum  of  1,000/.  and  all  interest  thereon  to  which  I  may  all  the  residue 

be  entitled  at  the  time  of  my  decease,  or  which  may  legacy  of 

thereafter  accrue  due  thereon,  as  follows,  that  is  to  say,  hoooi.&nd  all 

'  '  "^ '  the  residue  of 

as  to  100/.,  part  of  the  said  legacy  or  sum  of  1,000/.,  her  estate,  to 

unto  my  dear  sister  Matilda,  the  wife  of  Frederick  ^J^j^  J^^^j^^ 

Bean  ;  as  to  400/.,  further  part  of  the  said  legacy  or  testatrix,  216/. 

sum  of  1,000/.,  unto  Raymond  Weston;  and  as  to  all  on  the  legacy. 

the  residue  of  the  said  lecacy  or  sum  of  1,000/.,  and  all  ^^^^^  -^^ 

y  ,  B.  and  C. 

mterest  on  the  said  legacy  or  sum  of  1,000/.  to  which  must  abate  in 

I  may  be  entitled  at  the  time  of  my  decease,  or  which  P">P®'^^®'*» 

may  thereafler  accrue  due  thereon,  and  as  to  all  the 

residue  of  my  estate  and  effects,  I  give  and  bequeath 

the  same  to  Raymond  Weston  and  Adam  Bvrmess*  on 

certain  trusts  for  her  children  (the  Plaintiffs). 

The  testatrix  died  in  the  following  month. 

Her  only  assets  consisted  of  a  sum  of  216/.  14«.  6t/., 
the  balance  of  the  legacy  of  1,000/.  left  to  her  by  her 
husband  (she  having  received  783/.  6^.  Qd.  in  her  life), 
and  an  arrear  of  interest  on  it. 

In 
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Id  taking  the  accounts,  Mrs.  Bean  insisted,  that  the 
bequest  to  her  of  100/.  was  specific,  and  that  she  was 
entitled  to  have  it  raised  out  of  the  216/.  14«.  6£f.  in 
the  first  instance,  in  priority  of  the  legacy  of  400/.  to 
We^tofif  and  of  the  gift  to  the  children.  The  point 
was  reserved. 


Mr.  Shebbeare,  for  the  Plaintiffs,  the  children  of  the 
testatrix,  argued,  that  the  216/.  14«.  6^.  was  divisible 
between  Mrs.  Bean,  Mr.  Weston  and  the  Plaintiffs,  in 
proportion  to  their  intended  interests  in  the  1,000/.  He 
relied  on  Page  v.  LeapingtceU{a),  as  distinguished  from 
Petrey.  Petre{b). 

Mr.  Pearson,  for  Mr.  Weston,  contended,  that  the 
testatrix  had  given  definite  sums  of  100/.  and  400/.  to 
the  two  legatees,  and  nothing  but  the  "  residue"  to  the 
children.  That  this  was  a  case  of  a  particular  residue, 
and  that  it  was  rendered  more  clear  by  the  gift  of  the 
general  residue  in  the  same  sentence,  and  of  the  whole 
and  not  a  portion  of  the  interest. 

Mr.  Henry  F.  Shebbeare,  for  Mr.  and  Mrs.  Bean. 
First,  the  legacies  of  100/.  and  400/.  have  both  priority 
over  the  gift  of  the  "  residue."  The  word  "  residue" 
must  be  taken  in  its  ordinary  sense,  as  what  remains 
after  the  prior  payments  have  been  made,  and  not  in 
the  sense  of  a  proportionate  share  of  the  fund  ;  Vivian 
V.  Mortlock  (c). 


This  case  differs  from  Page  v.  Leapingtoell,  where  the 
gift  was  of  "  the  overplus  money"  out  of  a  fund  esti- 
mated at  not  less  than  10,000/.  and  not  of  the  **  resi- 
due." 


(fl)  18  Vet.  463. 
(6)  14  Beav,  197. 


(c)  21  Beav,  252. 
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due.''  In  that  case  the  testator  assumed  he  had  a 
certain  amount  to  dispose  of;  but  here  that  was  scarcely 
possible,  for  the  testatrix's  husband  died  four  years 
before  the  date  of  her  will,  and  there  was  every  pro- 
bability of  her  receiving  the  legacy,  or  a  part  of  it,  prior 
to  her  death,  and  this  turned  out  to  be  the  case. 

Secondly.  The  legacy  of  100/.  has  priority  over  that 
of  400/.,  for  it  is  a  specific  gift  of  a  part ;  the  second 
is  given  as  ^'  a  further  part,"  that  is,  after  deduction  of 
the  first. 


The  Master  of  the  Rolls. 

I  think  this  fund  is  apportionable  amongst  them  all, 
and  that  Page  v.  Leapingtvell  applies  to  the  con- 
struction of  this  will.  The  testatrix  proposes  to  dis- 
pose  of  a  specific  sum  of  1,000/.,  which  she  gives  and 
bequeaths  **  as  follows,  that  is  to  say,"  as  to  100/.  to 
one  person,  as  to  400/.  to  another,  and  as  to  all  the 
residue  to  a  third.    Page  v.  LeapingvoeU  exactly  applies. 

Nothing  turns  on  the  residue  of  the  1,000/.  being 
coupled  with  the  gift  of  the  general  residue :  they  must 
be  taken  separately. 

I  cannot  treat  this  as  a  gift  of  a  floating  balance  due 
in  respect  of  the  legacy  of  1,000/.  I  treat  it  as  a  specific 
legacy  of  that  sum,  and  that  it  has  been  adeemed,  pro 
ianiOj  by  payments  to  the  testatrix  in  her  lifetime. 
I  am,  therefore,  of  opinion  that  the  children  are  enti- 
tled to  a  declaration  that  the  fund  must  be  apportioned 
rateably. 


VOL.  XXVI.  P  F 
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March  22. 

On  a  notice  of 
motion  for  a 
decree,  the 
Plaintiff  had 
given  notice 
to  use  the 
answers  of 
some  of  the 
Defendants. 
Held,  that  he 
might  cross- 
examine  those 
Defendants  on 
their  answers, 
without  preju- 
dice to  tne 
riffht  of  the 
other  Defend- 
ants to  object 
to  the  cross- 
examination 
being  used 
against  them. 
But  fields  also, 
that  the  Plain- 
tiff could  not 
examine,  in 
chief,  other 
witnesses  not 
mentioned  in 
his  notice  of 
motion  for  a 
decree. 


REHDEN  V.  WESLEY. 

fTlHIS  suit  was  instituted  by  a  legatee,  against 
"^  Wesley  and  Alexander  (the  executors),  and  against 
other  persons  interested  under  the  will.  The  bill 
prayed  for  the  administration  of  the  trusts  of  the  will, 
and  sought  to  make  the  executors  liable  for  wilful 
default 

On  the  2nd  of  March,  the  Plaintiff  gave  notice  of 
motion  for  a  decree  for  the  4th  of  April,  and  specified 
that  at  the  hearing  of  the  motion,  and  in  support  thereof, 
she  would  read  the  answers  of  the  executors,  Wesley 
and  Alexander. 

On  the  15th  of  March,  the  Plaintiff  summoned  the 
executors  to  attend  at  the  Examiner's  Office,  on  the 
18tb  of  March,  to  be  cross-examined  on  their  answers. 
The  Plaintiff  also  subpoenaed  other  witnesses  to  be 
examined  in  chief,  who  were  not  referred  to  in  the  notice 
of  motion  for  a  decree. 

The  executors  declined  to  be  sworn,  and  the  matter 
was  thereupon  referred  into  Court. 


Mr.   Waller,  for  the   Plaintiff,  cited   Wiffhtman  t. 
Wheelton  (a),  and  was  stopped  by  the  Court. 

Mr.  Smythe  for  Wesley  and  other  Defendants.    The 
Plaintiff  has  given  notice,  that  she  will  use  the  answers 

in 
(a)  23  Bear.  397. 
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in  support  of  her  motion  for  a  decree.  She  has  thereby 
made  the  answers  her  own  evidence,  and  it  is  not  com- 
petent for  her  to  cross-examine  witnesses  whose  answers 
she  has  elected  to  use  on  her  own  behalf.  It  is  the 
same  as  if  she  had  examined  an  independent  witness  in 
chief:  she  could  not  cross-examine  him.  Kat/  v. 
Smith  (a)  was  overruled  by  Manhy  v.  Bewicke  (6). 

On  a  motion  for  a  decree,  the  answer  of  a  Defendant 
may  be  read  against  him  without  notice  ;  but  the  answer 
of  one  Defendant  cannot  be  read  against  another  De- 
fendant without  it;  Cousins  v.  Vasey{c)  ;  it  is  therefore 
intended  to  use  the  answer  of  one  Defendant  as  evidence 
against  another  Defendant,  if  so,  the  latter  alone  has  the 
right  of  cross-examination. 

Secondly.  The  Plaintiff  proposes  to  examine  wit- 
nesses in  chief  who  are  not  referred  to  in  the  notice  for 
a  decree. 

[The  Master  of  the  Rolls.     I  think  that  wrong.] 

Mr.  Surrage,  for  Alexander,  A  party  cannot  cross- 
examine  his  own  witness  under  the  15  &  16  Vict.  c.  86, 
6.  40.  Here,  by  the  notice  of  motion,  the  Plaintiff  says 
she  will  use  the  answers  in  support  of  her  own  motion, 
and  she  makes  the  Defendants  her  own  witnesses. 
Where  a  Defendant  finds  that  the  only  evidence  to  be 
read  by  the  Plaintiff  is  the  answer  of  a  co-Defendant, 
he  may  not  think  it  necessary  to  go  into  any  further 
evidence.  But  if,  after  the  fourteen  days  have  expired, 
the  Plaintiff  cross-examines  a  Defendant,  he  may  make 
out  a  different  case  against  the  other  Defendants,  who 

are 

(a)  20  Beav.  566.  (c)  9  Hare,  Ixi. 

(6)  26  Law  J.,  Ch,  20. 

fp2 
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are  not,  by  tbe  General  Orders,  allowed  to  adduce  any 
further  evidence,  and  the  Defendant  would  thus  be 
taken  by  surprise.  Such  cannot  be  the  intention,  for 
the  object  of  the  notice  was  to  tell  the  Defendant  pre- 
cisely what  evidence  he  has  to  meet. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  Plaintiff  is  at  liberty  to 
cross-examine  the  Defendants  on  their  answers,  without 
prejudice  to  the  right  of  the  other  Defendants  to  object 
to  the  cross-examination  being  read  against  them. 

This  is  clear,  that  if  you  intend  to  use  the  answer  of 
one  Defendant  against  another  Defendant,  the  latter 
must  have  the  right  of  cross-examination.  It  is  also 
clear,  that  yon  may  cross-examine  against  the  parties 
who  may  use  the  answer,  and  the  circumstance  of  notice 
having  been  given  does  not  affect  the  right  to  cross- 
examine.  I  am  of  opinion,  that  the  Plaintiff  may 
cross-examine  the  Defendants  on  their  answer,  without 
prejudice  to  other  Defendants  objecting  to  the  cross- 
examination  being  read  against  them.  At  the  hearing 
I  will  dispose  of  that  objection. 

[Mr.  Waller.  Can  the  Plaintiff  examine  witnesses 
in  chief.] 

The  Master  of  the  Rolls.    Certainly  not. 
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GRIMES  and  Others  on  behalf,  &c.  v.  HARRISON 

and  Others.  ^^^^^  ^^»  18> 

19,  21. 

HIS  was  a  suit  instituted  by  four   members  of  DistinctioD 

**  The  Prince  of  Wales  Mutual  Benefit  Building  nefit  Building 

Society,*'  on  behalf  of  themselves  and  all  the  other  l^'^hoirLa^d 

members  (except  the  Defendants),  against  the  directors.  Society. 

the  two  trustees  and  Mr.  Syers,  to  make  them  Hable  to  ^iJog^ii^ 

replace  800/.,  part  of  the  society's  moneys,  paid  to  Syers  are  certified 

for  the  purchase  of  a  freehold  property.  Building  So- 

ciety, under 
the  a  &  7 

In   1863,  the  society  was  established  as  a  Benefit  .^*^- f » ^-.f ^» 
*'  18  not  justified 

Building  Society,  under  the  6  &  7  Will.  4,  c.  32,  and  in  acting  as  a 

rules  were  made,  which,  on  the  4th  of  October,  1863,  l^e^ty!*^"* 

were  duly  certified  by  the  barrister  to  be  in  conformity      A  rule  of  a 

to  law  and  with  the  provisions  of  the  statute.     Though  |_  society 

termed  a  Building  Society,  it  appeared  that  the  intention  directed  that 

unemployed 
really  was  to  create  a  Freehold  Land  Society,  for  pur-  money  should 

chasing  land  and  dividing:  it  amongret  its  members ;  but  )>«.  Invested 

o  o  o  ^  **  m  such  man- 

to  bring  it  within  the  regulations  of  the  Building  Societies  ner  and  upon 

Act,  it  was  inrolled  as  a  Building  Society.    Nothing  ap-  Jurit.»^^i  Jhe 

peared  on  the  certified  rules  to  shew  that  the  intention  board  of  di- 

was  to  act  as  a  Freehold  Land  Society,  but  after  the  jeem  neces- 

certificate  had  been  obtained,  the  name  of  the  society  ^^ry:—Held, 

■;  that  It  might 
had  be  invested  in 
the  purchase 
of  freeholds. 
The  directors  of  a  Building  Society  had  (as  it  was  held)  power  to  invest  unemployed 
moneys  in  the  purchase  of  freeholds.     Having  only  621/.  in  hand,  they  contracted  for 
the  purchase  of  an  estate  for  2,300/.,  payable  by  instalments.     In  the  treaty,  they  held 
themselves  out  as  a  Land  Society,  and  they  paid  800/.  on  account,  in  cheques  signed,  by 
their  order,  by  the  trustees,  who  were  not  directors : — Held,  first,  that  the  directors  had 
committed  a  breach  of  trust,  and  were  liable  to  replace  the  800/. ;  secondly,  that  the 
vendor  was  under  no  liability ;  and,  thirdly,  that  the  trustees,  who  had  only  acted 
ministerially,  under  the  directors,  were  not  liable,  notwithstanding  there  was  some  in- 
formality in  the  authority  given  to  them  by  the  directors. 
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had  been  attempted  to  be  changed,  and  the  directors 
caused  the  members'  pass-book,  furnished  to  each 
member,  to  be  issued  with  a  title  page  in  which  the 
society  was  described  as  follows: — ^*  The  North-Wesi 
London  Equitable  Freehold  Land  Society,  enrolled  as  the 
Prince  of  Wales  Mutual  Benefit  Building  Society,'*  No 
alteration,  however,  had  been  made  in  the  certified  rules. 

In  October,  1854,  two  of  the  directors  entered  into  a 
verbal  contract  with  Syers  for  the  purchase  from  him  of 
a  piece  of  freehold  land  for  2,300/.  They  paid  him  a 
deposit  of  160/.,  for  which  Syers  gave  a  receipt  in  the 
following  form : — 

"  London f  7th  October,  1854,  Received  from  the 
directors  of  the  North  London  Freehold  Society,  by  the 
hand  of  Mr.  Haden,  the  sum  of  150/.,  deposit  on  pur* 
chase  of  freehold  land  at  West  Oreen,  Tottenham.'' 

Endorsed  on  the  receipt  was  a  memorandum  as  fol- 
lows : — "  I  agree  to  take  the  payment  as  follows, — 
150/.  already  received,  as  per  receipt  annexed,  450/. 
within  fourteen  days  of  this  date,  400/.  on  or  before 
Christmas-day,  1854,  and  the  remaining,  being  1,300/., 
by  two  equal  instalments  of  650/.  each,  on  or  before 
Christmas-day,  1855,  and  the  remainder  on  or  before 
Christmas-day,  1856.  The  respective  amounts  bearing 
interest  at  5  per  cent,  per  annum.*' 

At  the  time  this  contract  was  entered  into,  the  balance 
of  cash  belonging  to  the  society  was  only  621/. 

A  board  of  directors,  held  on  the  10th  of  October, 
ratified  the  agreement,  and  ordered  the  secretary  to 
draw  a  cheque  for  150/.,  to  repay  the  deposit.  In  con- 
sequence, the  two  trustees  of  the  society  (Sardingham 
and  Smith)  signed  a  cheque  upon  the  bankers  for  the 

amount 

Further 
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Further  instalments  were  paid  to  Syers  by  cheques  1869. 
signed  by  the  two  trustees,  upon  resolutions  of  the  board 
of  directors,  but  as  the  Plaintiff  alleged,  '^  although  such 
resolutions  were  entered  in  the  minute  book  of  the  said 
society,  neither  of  them  was  verified  by  the  signature 
of  two  directors."  The  bill  alleged,  that  the  trustees 
well  knew  and  it  appeared  by  the  resolution,  that  the 
said  sums  '^  were  to  be  applied  in  the  purchase  of  land, 
which  was  a  misappropriation  of  the  funds  of  the  society, 
and  a  breach  of  trust  on  the  part  of  the  trustees." 

In  the  whole,  800/.  had  been  thus  paid  out  of  the 
society's  funds. 

The  Plaintiffs  insisted,  that  this  transaction  was  con- 
trary to  the  rules  of  the  society,  and  a  breach  of  trust 
on  the  part  of  the  directors  and  trustees,  and  that  they 
were  bound  to  make  good  the  800/.;  that  Syers  and 
the  trustees  were  cognizant  of  the  breach  of  trust,  and 
were  also  liable. 

The  bill,  in  addition,  alleged  that  the  purchase  .was 
fraudulent  and  collusive,  and  at  an  excessive  price. 
The  nature,  however,  of  the  decision  renders  it  unneces- 
sary to  advert  to  the  very  suspicious  circumstances  under 
which  the  purchase  had  been  entered  into. 

It  is  necessary  now  to  refer  to  those  rules  of  the 
society  which  were  principally  relied  on  at  the  hearing ; 
they  were  as  follows : — 

"  I.  The  objects  of  this  society  shall  be  to  raise  a 
fund,  by  weekly  subscriptions  of  the  members,  in  shares 
of  25/.  each,  out  of  which  each  member  may  receive  the 
amount  or  value  of  his  share, /or  the  erection  or  purchase 
of  a  dwelling-house  or  dwelling-houses,  or  other  real  or 
leasehold  estate,  pursuant  to  6  &  7  WilL  4,  c.  32.'' 

"  XII.  Whenever 
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1859.  *^  XIL  Whenerer  the  mooey  io  hand  Bhall,  in  the 

opinion  of  the  directors,  be  su£Bcient  for  the  pnrpoee^ 
it  shall  be  employed  in  advancing  to  those  D^en^rs, 
whose  sabBcriptions  are  not  in  arrear^  the  amoimt  of 
their  shares/'  It  then  provided  for  the  order  in  which 
the  members  were  to  become  entitled  to  an  adyance, 
and  proceeded : — ^'  Aad  all  money  not  so  employed  shall 
be  invested  by  the  trustees  in  such  manner,  €md  upon 
such  legal  security,  as  the  board  of  directors  shall  deem 
necessary,  in  the  names  of  the  trustees  for  the  time 
being,"  &c. 

**  XVII.  All  securities  to,  and  investments  on  account 
of,  the  society  shall  be  made  in  the  names  of  the  trus- 
tees for  the  time  being." 

"  XXXI.  The  board  shall  have  full  power  to  con- 
duct the  affairs  of  the  society,  subject  only  to  the  rules 
thereof  for  the  time  being,"  See. 

**  XXXV.  No  payment  above  5/.  shall  be  made  out 
of  the  funds  of  the  society  except  by  a  cheque  on  the 
bankers,  which  cheque  must  be  signed  by  two  of  the 
trustees  and  countersigned  by  the  secretary;  no  such 
cheque  shall  be  signed  by  any  trustee,  except  upon  the 
direction  of  the  board  of  directors,  such  direction  to  be 
entered  in  the  minute  book  of  the  society,  and  verified 
by  the  signature  of  two  directors,  at  least,  not  being 
themselves  trustees." 

"  XXXIX,  No  director,  trustee  or  other  officer  of 
this  society  shall  be  responsible  for  or  liable  to  make  good 
any  de6ciency  that  may  arise  in  the  funds,  property  or 
effects  of  the  society,  otherwise  than  by  reason  of  his 
wilful  neglect  or  default,  nor  for  the  default  or  defal- 
cation of  any  other  officer,  but  every  such  director, 
trustee  or  other  officer  shall  be  answerable  for  the 
money,  property  and  effects  actually  received  by  him 

on 
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on  aocoont  of  tbe  society^  until  ke  skaU  have  disposed       1869. 
of  the  same  in  accordanee  with  these  ruleSf  when  his 
wboie  liability  in  that  respect  shall  cease/' 

Mr.  22.  Palmer  and  Mr.  Southgate,  for  the  Plaintiffs. 
First.  The  directors  have  committed  a  breach  of  trust, 
and  are  liable  to  replace  the  800/.  This  was  a 
Building  Society,  and  certified  as  such,  the  rules  were 
binding,  and  could  not  be  altered,  except  in  the  way 
pointed  out  by  the  act  These  rules  gave  no  authority 
to  invest  the  moneys  of  the  society  in  the  purchase  of 
lands,  and  if  they  did  give  any  such  authority,  it 
only  extended  to  the  surplus  in  hand,  and  they  did  not 
warrant  a  speculation  in  land  to  the  extent  of  2,300/., 
an  amount  far  exceeding  the  existing  assets  of  the 
society.  It  will  be  said,  that  the  transaction  was 
sanctioned  by  the  members  and  by  the  general  meet- 
ings, but  it  was  not  a  matter  within  the  powers  of  the 
members  or  of  a  general  meeting;  Morgan's  Case  {a); 
nor  was  it  for  that  purpose  that  any  meeting  was  con- 
vened. 

Secondly.  The  trustees  who  signed  the  cheques  are 
also  liable,  for  they  were  not  authorized  in  the  manner 
required  by  the  rules.  The  trustees  have  not  ''disposed 
of  the  same,  in  accordance  with  the  rules,"  so  as  to 
entitle  them  to  an  indemnity  under  the  39th  rule. 
Again,  if  they  saw  the  resolutions  under  which  they 
acted  (which  it  must  be  assumed  they  did,  as  they 
were  their  only  authority),  they  must  have  observed  that 
the  trust  funds  were  being  misapplied.  They  have 
aided  in  the  misapplication,  and  are  therefore  re- 
sponsible for  the  breach  of  trust  in  which  they  have 
participated. 

Thirdly. 

(a)  1  Mac.  ^  Gor.  225. 
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Thirdly.  Syers  is  liable  to  refund  the  money  received 
by  him  under  this  contract,  for  it  is  void,  as  involving 
a  breach  of  trust,  of  which  he  must  have  been  cog- 
nizant. 

Mr.  Selwyn  and  Mr,  W.  Morris  for  Harrison^  Haden 
and  Roberts  (three  Directors).  The  directors  have 
acted  in  conformity  with  the  real  objects  of  the  society, 
and  have  committed  no  breach  of  trust  The  object 
of  the  establishment  of  the  association  is  distinctly 
stated  in  the  prospectus  to  be  ^'  for  the  purpose  of  pur- 
chasing freehold  lands,  and  subdividing  them  at  the 
wholesale  price/'  and  the  first  rule  states  the  object  to 
be,  to  obtain  houses  and  real  estate  for  every  member. 
This  was  a  proper  and  lawful  mode  of  effecting  the 
object,  and  if  the  funds  were  temporarily  insufficient, 
the  26th  rule  enabled  the  directors  to  borrow  the  ne- 
cessary funds  to  enable  them  to  complete  the  purchase. 
There  was  nothing  unlawful  in  this  transaction,  for  if 
two  persons  could  lawfully  agree  to  purchase  an  .estate 
and  then  divide  it,  so  could  fifty  or  any  number,  and  it 
required  no  legislative  powers  to  enable  them  to  do  so. 
Here,  all  the  members  knew,  from  the  pass-books  and 
the  other  documents,  that  this  was  to  be  a  Land  as  well 
as  a  Building  Society,  and  all  the  members  acquiesced 
in  what  was  done,  both  individually  and  at  the  general 
meetings ;  they  cannot,  therefore,  object  to  it.  Lastly, 
these  disputes  ought  to  be  determined  by  arbitration, 
under  the  rule  of  the  society  to  that  effect ;  Armitage  v. 
Walker  (a). 

They  also  referred  to  10  Geo.  4,  c.  66,  s.  27 ;  18  &  19 
VicL  c.  63. 

Mr.  FolUtt  and  Mr.  Cracknall,  for  the  trustees, 
argued,  that  they  were  mere  officers,  bound  to  obey  the 

direction 

(a)  2  Kay  ^  J.  211. 
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direction  of  the  board  of  directors^  having  no  authority 
to  interfere  in,  or  exercise  any  control  over,  the  affairs  of 
the  society  or  the  acts  of  the  board  of  directors ;  that 
the  objects  and  intentions  of  every  member  were  the 
same,  namely,  to  boy  land  out  of  their  subscriptions. 
Lastly,  that  the  Plaintiffs  could  not  sue  on  behalf  of  all 
the  other  members,  for  some  had  concurred  and  ac- 
quiesced in  the  acts  complained  of  by  the  bill ;  Kent  v. 
Jackson  (a) ;  Williams  v.  Salmond  (b). 

Mr.  Lloyd  and  Mr.  C.  C.  Barber^  for  Mr.  Syers^ 
argued,  that  he  had  been  dealing  at  arm's  length  with 
a  society  which  professed  to  be  a  Building  Society,  and 
which  would  then  be  acting  within  its  powers ;  that  he 
had  no  means  of  inspecting,  and  under  no  obligation  to 
inspect,  the  rules  of  the  society. 

But  secondly,  that  under  the  12th  rule,  the  directors 
had  power  to  buy  land  for  the  society,  as  had  been 
decided  both  in  Mullock  v.  Jenkins  (c),  and  Cutbill  v. 
Kingdom  (d).  That  the  contract  was,  at  all  events, 
valid  as  regarded  Syers,  who  was  under  no  liability  to 
the  Plaintiffs. 

Mr.  Southffatein  reply.  The  trust  moneys  are  traced 
into  the  hands  of  Syers,  and  persons  taking  trust 
moneys  from  directors  have  notice  of  their  powers; 
JBryson  v.  The  Warwick,  Sfc.  Canal  Company  (c). 


441 


1869. 


The  Master  of  the  Rolls. 

The  view  I  take  of  this  case  is  this : — there  is  in  my 
opinion  a  great  distinction  between  a  Freehold  Land 
Society  and  a  Benefit  Building  Society.  A  Freehold 
Land  Society  buys  latid  with  the  funds  contributed  by 

the 


{a)  14  Beav.  367. 
(6)  2KaySfJ.  463. 
(c)  14  Bean.  628. 


(d)  1  Exch,  Rep,  494. 

(e)  4  JDeG.,M.*G.  711. 
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1869.  the  membere  of  the  society,  and  then  divides  it  amongst 
them ;  but  a  Benefit  Building  Society  advances  to 
its  borrowing  members  money  derived  from  the  sub- 
scriptions, and  which  the  borrowing  members  them- 
selves lay  out  in  the  purchase  of  lands  or  buildings,  and 
then  mortgage  them  to  the  society.  But  this  is  quite 
clear,  that  in  both  cases,  the  members  must  be  bound 
by  the  rules  constituting  the  society,  to  which  they  have 
become  parties  and  upon  which  they  have  acted,  and  I 
am  of  opinion,  that  it  does  not  lie  in  the  mouth  of  any 
member  of  the  company  to  say,  that  the  book  of  rules, 
certified  by  the  barrister,  does  not  contain  the  rules  by 
which  they  are  to  be  bound.  I  find  not  only  a  rule 
that  every  member  shall  be  furnished  with  a  pass-book 
containing  his  account  and  the  rules,  but  an  express 
rule,  the  Slst, ''  that  the  board  shall  have  full  power  to 
conduct' the  affairs  of  the  society,  subject  only  to  the 
rules  thereof  for  the  time  being."  Therefore  the  rules 
of  the  society  bind  all  its  members. 

I  cannot  accede  to  the  doctrine,  that  as  between 
members  of  the  society,  the  fact  of  putting  on  the  pass- 
books the  title  **  Freehold  Land  Society,*'  or  adding  a 
title  page,  which  calls  it  a  "  Freehold  Land  Society,' 
will  alter  the  rules,  and  convert  them  into  something 
other  than  what  they  appear  to  be  upon  the  face  of 
them.  I  expressly  make  the  distinction  between  the 
members  of  the  society  and  strangers,  because  in  that 
respect  I  think  that  Mr.  Si/ers^  case  is  a  very  distinct 
one  from  that  of  the  members  of  the  society,  and  I  will 
explain  the  distinction  presently.  It  appears  in  evi- 
dence, that  Mr.  Itdd  Pratt's  certificate  was  obtained 
upon  a  copy  of  the  rules  given  to  him,  without  any 
intimation  whatever  that  the  woYds  *'  Freehold  Land 
Society"  constituted  the  title  of  the  company,  or  that  it 
was  intended  in  any  respect  to  be  ^'  a  Freehold  Land 

Society." 
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Society/*  And  it  is  expressly  sworn,  in  one  of  the  an-  1869. 
swers,  that  tbis  was  done  purposely,  in  consequence  of 
its  being  known  that  if  the  society  had  been  called 
•'a  Freehold  Land  Society,"  Mr,  Tidd  Pratt  would 
not  have  certified  it  to  be  within  the  provisions  of  the 
6  &  7  WtlL  4,  c.  32,  s.  26,  and  that  he  would  only 
have  certified  these  rules  as  those  of  a  Benefit  Building 
Society.  It  is  impossible,  therefore,  for  me  to  adopt 
the  view  pressed  upon  me,  that  the  Court  would  mould 
these  rules  in  order  to  make  them  relate  to  a  Freehold 
Land  Society,  when  I  find  that,  by  the  express  suppres- 
sion of  the  fact  that  this  was,  or  was  intended  to  be, 
a  Freehold  Land  Society,  this  society  has  obtained, 
from  the  officer  appointed  by  the  legislature  for  this 
purpose,  the  advantage  to  be  derived  from  the  fact  of 
their  being  a  Benefit  Building  Society,  and  obtained 
this  solely  because  they  were  not  known  and  not 
believed  to  be  a  Freehold  Land  Society.  They  have 
themselves  submitted  their  rules  to  the  officer  appointed 
by  the  legislature  for  that  purpose,  and  they  have  ob- 
tained a  certificate  which  has  enabled  them  to  enjoy 
the  advantages  conferred  upon  '^a  Benefit  Building 
Society,"  as  distinct  from  a  *'  Freehold  Land  Society," 
and  solely  upon  the  condition  that  they  were  not  a 
Freehold  Land  Society,  which  fact  they  suppressed  in 
applying  for  a  certificate  of  these  rules.  It  is,  therefore, 
impossible  for  me  to  modify  these  rules,  and  to  say  that 
I  am  to  incorporate  into  them  the  fact,  that  this  is  ^'  a 
Freehold  Land  Society,"  and  that  I  am  to  read  and 
translate  the  rules  with  that  species  of  comment  upon 
them,  or,  if  I  may  say  so,  with  that  infusion  into  them, 
for  the  purpose  of  making  them  meet  the  case  of  a 
Freehold  Land  Society :  on  the  contrary,  I  think,  if  it 
is  to  have  any  effect,  it  would  have  an  effect  the  op- 
posite way.  But  I  am  of  opinion  that  the  rules  alone 
must  determine  what  were  the  functions,  duties  and 

powers 
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1869.  powers  of  the  directors  of  the  society,  and  I  find  by 
the  Slst  rule  that  the  directors  are  to  manage  the  affairs 
in  accordance  with  the  rules  of  the  society. 

The  first  rule  (a)  was  strongly  insisted  on  in  favor  of 
the  Defendants,  and  this,  it  is  said,  gives  the  company 
power  to  purchase  land  as  they  think  fit  But  it  is 
clear,  upon  reading  the  rule  and  considering  the  society 
as  a  Benefit  Building  Society,  that  it  does  not  confer 
any  such  power  at  all.  The  obvious  meaning  of  it  is, 
that  each  member  is  to  receive  the  amount  of  his  share 
for  the  erection  of  a  dwelling-house  or  the  purchase  of 
a  dwelling-house,  or  the  purchase  of  other  real  or  lease- 
hold estate,  pursuant  to  the  6  &  7  Will.  4,  c.  32.  That 
rule  gives  no  authority  to  the  directors  to  purchase 
land  and  divide  it  among  the  members  of  the  company, 
and  there  is  nothing  in  these  rules  which  authorizes  it. 
The  12th  clause,  no  doubt,  allows  them  to  invest  money 
in  land,  and  that  is  perfectly  consistent  with  the  case 
of  Cutbill  V.  Kingdom  (ft)  and  Mullock  v.  Jenkins  (c), 
because  the  clause  directs  the  money  in  hand  to  be 
advanced  to  the  members,  and  ^*  that  all  money  not  so 
employed  shall  be  invested  by  the  trustees  in  such 
manner  and  upon  such  legal  security  as  the  board  of 
directors  shall  deem  necessary."  I  am  of  opinion,  and 
I  state  it  because  it  is  so  far  in  favor  of  the  Defendants, 
that  this  includes  land,  and  that  the  directors  have 
authority  and  power  to  invest  money,  which  is  in  the 
hands  of  the  trustees,  and  not  required  for  the  purpose 
of  loans  to  members,  in  the  purchase  of  land,  by  way 
of  investment  of  the  funds  of  the  society. 

The  argument  of  the  Defendants  is  this: — That  at 
this  time  nobody  applied  for  loans,  and  that  there  was 
then  a  sum  of  62 1/.  in  hand.  Well,  if  this  rule  gave  them 
authority  to  do  anything,  it  was  simply  to  invest  62U. 

in 

(a)  Ant€y  p.  437.  (6)  1  Exch.  494.  (c)  14  Beav,  628. 
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in  the  purchase  of  land :  it  could  hardly,  howcTer,  be 
treated  as  money  not  required,  for  if  anybody  came  for 
a  loan,  the  directors  would  be  bound  to  advance  it, 
and,  acting  prudently,  they  could  not  be  said  to  have 
bad  a  sufficient  sum  for  the  purpose  of  making  proper 
loans  and,  in  addition  to  this,  a  surplus  to  invest 

But  the  contract  entered  into  was  not  for  an  invest- 
ment of  621 Z.,  but  for  laying  out  and  incurring  liabilities 
to  the  extent  of  2,300Z.  They  actually  made  the  society 
liable  for  2,300/.  under  a  clause  which  only  authorizes 
them  to  invest,  in  case  they  have  surplus  money  not 
required  for  the  purpose  of  loans  to  the  members,  every 
one  of  whom  was  entitled,  out  of  any  money  in  hand, 
to  a  loan  to  the  amount  of  his  share.  It  is,  under  the 
pretence  of  investing  the  surplus  money,  that  the  direc- 
tors make  the  society  liable  to  the  amount  of  2,300/. 
By  what  possibility  can  that  be  held  to  be  a  valid  and 
proper  discharge  of  their  duties  by  the  directors  of  this 
society?  By  the  contract  in  October ^  1854,  150/.  was 
to  be  paid  down,  and  450/.  within  fourteen  days,  that 
is  600/.  out  of  621/.  at  the  bankers.  Then  400/.  was 
to  be  paid  at  Christ mas-day,  on  which  day,  according 
to  the  ordinary  rate  of  subscription,  they  would  not 
have  that  amount  in  hand,  and  if  the  business  and 
objects  of  the  society  were  carried  into  effect,  there 
would  be  no  balance  whatever  in  hand  to  pay  the  400/., 
and,  in  addition  to  this,  there  would  still  remain  a  sum 
of  1,300/.  to  be  paid  by  two  equal  instalments.  In  my 
opinion,  it  is  impossible  to  say,  upon  the  rules,  that 
this  was  a  bondjide  investment  of  a  surplus  fund  of  the 
society.  It  was,  in  point  of  fact,  nothing  more  than 
a  speculative  investment  of  the  money  of  the  society  in 
the  purchase  of  an  estate  to  be  divided  amongst  the 
members.  That  may  be  one  of  the  functions  of  a 
Freehold  Land  Society^  but  I  am  of  opinion  that  it  is 

not 
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1859.  not  one  of  the  functions  of  a  Bmtefit  Bnildmg  Sodefy, 
I  think  that  it  is  not  within  these  rales,  by  which  the 
members  are  bound,  and  in  conformity  with  wbicli 
alone  the  directors  could  act ;  and  that  every  member  of 
the  society  is  entitled  to  say  to  the  directors,  **  Yon  eliall 
not  go  beyond  these  rales."  I  think  that  the  fact  of  its 
being  called  a  Freehold  Land  Society^  or  of  the  pass- 
book being  headed  as  an  account  of  a  Freehold  Land 
Society,  or  of  the  minutes  of  the  directors  being  kept 
as  a  Freehold  Land  Societyj  does  not  entitle  the  direc- 
tors to  act  contrary  to  the  rules  by  which  they  are 
bound,  or  preclude  any  member  from  objecting  to  their 
acting  in  disobedience  of  them. 

The  consequence  of  this  is,  that  I  am  of  opinion 
that  this  was  a  breach  of  trust,  and  that  the  directors 
had  no  authority  to  lay  put  the  money  of  the  society  in 
this  contract 

Observe  what  the  consequences  would  be  of  my 
holding  that  this  contract  bound  the  society.  Mr. 
Syers  might  file  a  bill  for  the  specific  performance  of 
the  contract.  How  is  he  to  get  paid  his  purchase- 
money  ?  Is  each  member  liable  to  contribute  or  liable 
to  pay  the  whole  amount  ?  Upon  these  rules  I  think 
they  are  none  liable,  and  that  they  are  at  liberty  to 
say,—"  those  were  not  the  conditions  and  terni^  upon 
which  we  joined  the  society."  In  the  same  way,  I 
think  that  they  are  entitled  to  say  that  the  directors 
have  exceeded  their  authority,  and  that,  by  entering 
into  this  contract,  they  have  acted  beyond  the  scope  of 
the  trust  delegated  to  them.  The  consequence  is,  that 
all  the  directors  who  authorized  the  payment  of  the 
money  must  be  held  liable  to  repay  the  amount,  for 
they  have  misapplied  trust  money. 

With  respect  to  the  trustees,  I  do  not  see  anything  to 

affect 
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affect  them  personally.  They  are  not  directors,  and 
have  nothing  to  do  with  ordering  the  purchase  to  be 
made.  They  are  mere  ministerial  officers^  holding  the 
money,  which  they  are  bound  to  dispose  of  as  the  di- 
rectors should  direct. 

[Mr.  Southgate  referred  to  the  1 7th  and  35th  rules, 
which  were  read.] 

The  Master  of  the  Rolls  : — As  I  stopped  Mr.  Fol- 
lett  on  the  point,  if  anything  further  is  to  be  said  about 
it,  I  must  allow  the  matter  to  be  mentioned  again. 

What  I  intend  to  do  with  respect  to  the  trustees  is 
this : — I  think  they  acted  ministerially,  and  simply  under 
the  direction  of  the  directors.  I  do  not  consider  that 
they  had  anything  to  do  in  the  conduct  of  the  matter, 
and  therefore  there  ought  to  be  no  direction  on  them  to 
replace  the  money ;  all  1  could  do  would  be  to  give 
them  no  costs. 

With  respect  to  Mr.  SyetSj  I  do  not  see  what  case  the 
company  has  against  him.  He  was  dealing  with  what 
he  supposed  to  be  a  Freehold  Land  Society,  for  they  call 
themselves  so,  and  such  societies,  I  assume,  have  power 
to  buy  land,  and  divide  it  among  their  members.  He 
was  not  bound  to  look  at  the  rules  of  the  Freehold 
Land  Society,  which  ordinarily  have  powers  to  deal  in 
matters  of  this  description.  He  could  not,  without  read- 
ing these  rules,  ascertain  that  this  was  not  a  Freehold 
Land  Society,  and  that  it  was  only  entitled  to  act  as 
a  Bene6t  Building  Society  :  dealing  therefore  bo7idJide, 
as  he  thought,  with  a  Freehold  Land  Society,  and 
simply  selling  land  to  it,  at  the  request  of  the  society,  I 
see  no  reason  whatever  for  saying  that  this  is  such  a 
transaction  as  necessarily  made  him  liable  to  return 
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the  money  he  has  received.  If  the  contract  is  invaHd 
or  set  aside,  the  persons  who  have  paid  Mr.  Syen  and 
are  made  liable  to  recoup  it  to  the  company,  may  or 
may  not  be  able  to  maintain  an  action  at  law  against 
him  to  make  him  restore  it;  I  express  no  opinion  on 
that  point,  and  I  mean  that  the  decree  in  this  suit 
shall  not  fetter  any  proceeding  which  any  of  the  parties 
may  think  fit  to  take  against  Mr.  Syers  for  the  purpose 
of  making  him  restore  the  money  already  paid. 


I  think  the  bill  must  be  dismissed  against  8yer9^  but 
without  costs. 

There  must  be  a  declaration  that  this  was  a  breach  of 
trust,  and  that  the  directors  are  liable  to  replace  the 
money.  The  directors  must  pay  the  Plaintiffs'  costs, 
assuming  that  to  be  asked  ;  but  no  order  will  be  made 
against  the  trustees,  who  will  have  no  costs,  unless  the 
point  is  mentioned  again. 


The  Master  of  the  Rolls. 

March  21.  I  have  read  the  answers  and  the  passages  in  the  bill 
to  which  my  attention  was  very  carefully  called,  and  I 
think  that  I  came  to  a  correct  conclusion,  and  that  the 
bill  ought  to  be  dismissed  against  the  trustees  without 
costs. 

I  will  istate  shortly  the  reason  why  I  have  arrived  at 
that  conclusion.  There  is  a  clause  shewing  that  they  are 
bound  to  dispose  of  the  company's  money  "  in  accord- 
ance with  the  rules."  I  think  that  merely  means  this:'*-^ 
that  as  they  have  no  hand  in  the  management  of  the 
society,  they  are  to  sign  the  cheques  given  by  the  persons 
who  manage  the  society,  only  seeing  that  the  proper 
forms  are  followed  in  that  respect.     The  forms  were 

not 
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not  entirely  complied  with  ;  upon  one  occasion,  at  least, 
there  was  some  error  in  that  respect,  but  it  is  merely 
formal,  because  it  is  clear  that  the  directors  of  the  society 
really  intended  to  make  an  order  for  the  payment  of 
the  money.  But  the  trustees  do  not  rest  their  case  upon 
that,  they  do  not  say  *' we  were  merely  ministerial  oflS- 
cers,  we  had  nothing  to  do  with  the  management,  but  as 
ministerial  oflScers  we  simply  did  that  which  the  directors 
directed  us  to  do  :'*  so  far  from  it,  they  support  and  de- 
fend the  case  of  the  other  Defendants,  and  say,  that  this 
is  not  a  Building  Society,  but  a  Freehold  Land  Society. 
I  am  of  opinion,  therefore,  that  I  cannot  give  them  any 
costs,  but  I  shall  make  no  decree  against  them  to  replace 
the  money. 


1869. 


COWLING  V.  COWLING. 

rr^HE  testator,  Mr.  Cowling^  at  the  date  of  his  will  and 
"^  at  his  death  was  entitled  to  a  reversionary  interest 
in  one-third  of  two  sums  of  8,380/.  Consols  and  2,798/. 
reduced,  expectant  upon  the  death  of  Andre  Elisee 
Coutau.  These  sums  were  standing  in  Court  to  the 
credit  of  a  cause  of  Norris  v.  Harrison. 

The  testator  made  his  will,  dated  1835,  which  was 
in  these  words : — 

*'  I  bequeath  unto  my  beloved  wife,  Sarah  Cowling^ 
my  goods  and  furniture,  my  plate  and  linen,  all  moneys 
and  notes  that  may  be  due  to  me  at  my  decease.  This 
is  my  will  and  testament.  Given  under  my  hand  at 
Greenwich  this  14th  day  of  March,  1836." 

The  tes.tator  died  in  the  same  year. 

Andre  Elisee  Coutau  died  in  1868,  and  the  rever- 
o  o  2  sionary 


March  12,  14. 

Stock  in  the 
funds,  in  which 
the  testator  hat 
a  reversionary 
interest,  will 
not  pass  by  a 
bequest  of 
«  my  goods 
and  furniture, 
my  plate  and 
linen,  all 
money  and 
notes  that 
may  be  due  to 
me  at  my  de- 
cease," 
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sionary  interest  then  fell  into  possession.  It  was  wholly 
claimed  hy  Sarah  Cowling^  under  the  will;  but  the  next 
of  kin  of  the  testator  insisted,  that  it  did  not  pass  by  the 
terms  of  the  will^  and  that,  as  to  this  portion  of  the  tes- 
tator's property,  there  was  an  intestacy. 


Mr.  B.  Palmer  and  Mr.  Berkeley  for  the  Plaintiff, 
one  of  the  next  of  kin.  If  the  stock  passes,  it  must  be 
under  the  word  "  goods'*  or  "  moneys."  The  effect  of 
these  words,  in  this  will,  depend  on  the  context.  If  stock 
would  pass  by  the  word  '*  money"  or  "  goods,'*  still, 
here  there  is  the  addition  of  *'  and  notes,"  shewing  that 
the  testator  did  not  intend  to  include  everything  by  the 
words  "  the  moneys."  Again,  the  moneys  are  also  li- 
mited to  those  "  due  to  me  at  my  decease."  Secondly. 
The  words  are  limited  to  things  ejusdem  generis. 

Mr.  Cracknall  in  the  same  interest. 

Mr.  Cotton,  for  the  widow,  argued  that  the  words 
were  sufficient  to  carry  the  stock,  and  that  the  autho- 
rities warranted  that  construction,  which,  it  was  appa- 
rent, was  the  real  intention  of  the  testator. 

Mr.  R.  Palmer  in  reply. 


The  following  cases  were  cited  : — Gosden  v.  Dot-- 
terill(a) ;  Kendall  v.  Kendall (b);  Hotham  v.  Sutton(c); 
Lowe  V.  Thomas  {d);  Waite  v.  Combes  (e);  Stocks  v. 
Barre  (/) ;  Avison  y,  Simpson  (g)  ;  Roper  on  Lega-- 
cies  (A). 

The 


(a)  1  Myl.  4-  K.  66. 
{b)  4  Hum.  369. 
(c)  16  Va,  319. 
{d)  Kay,  369;  5  De  G.,  M. 
if  G.316. 


(e)  bDeG.^  S,  676. 

(f)  1  Johnson,  64. 

(g)  Ibid,  43. 

(h)   Vol.  l,p.261(4Merfi/.). 
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The  Master  of  the  Rolls. 

The  question  is,  whether,  on  the  terms  of  the  will^  the 
testator  intended  to  dispose  of  the  whole  of  his  personal 
estate. 

It  is  properly  observed,  that  the  word  "  goods"  does 
not  affect  the  question,  because  the  expression  is  '^  my 
goods  and  furniture/'  making  a  distinction  between 
them,  though  furniture  would  be  included  under  the 
description  of  "goods."  The  only  question  is,  whether  it 
passes  under  the  words  "  money  and  notes ;"  and  I  am 
much  disposed  to  think  that  the  question  is  to  be  treated 
in  the  same  way  as  if  it  occurred  as  to  a  similar  question 
regarding  the  residue  of  all  the  personal  property. 

The  reported  cases  are  not  easily  reconcileable,  ex- 
cept in  this  respect,  that  they  all  agree  in  this :  that 
where,  from  the  will,  it  appears,  that  the  testator  in- 
tended to  include  all  his  personal  estate,  the  word 
"moneys"  will  be  suflSciently  large  to  cover  it,  but 
otherwise  the  word  "  moneys"  is  to  be  read  in  its  re- 
stricted sense. 

Of  the  numerous  cases  cited  and  citable,  I  shall 
notice  only  two  which  are  favorable  to  the  widow  as 
taking  the  whole,  and  two  which  are  unfavorable  to 
her,  and  which  lead  to  the  construction  that  the  pro- 
perty which  is  not  specifically  mentioned  goes  to  the 
next  of  kin. 

In  Dowson  v.  Gaskoin  (a)  the  testatrix  gave  pecu- 
niary legacies  and  200/.  each  to  her  executors,  "and 
whatever  remained  of  moneys"  to  the  five  children  of 
£.  D.     Lord  LangdaU  held,  that  this  was  a  gift  of  her 

stock, 
(a)  2  Kun,  14. 


461 


1869. 


March  14. 


Digitized  by  VjOOQIC 


462 


1869. 


CASES  IN  CHANCERY. 

stocky  and  there  was  every  appearance  of  her  intending  * 
to  inchide  her  whole  personal  estate  when  she  gave 
legacies  payable  out  of  her  general  personal  estate  to 
one^  and  then  made  a  bequest  of  **  whatever  remained 
of  moneys"  to  others. 

The  other  case  is  Watte  v.  Combes  (a),  where  the  tes- 
tator directed  his  executors  "  to  take  and  receive  all 
moneys  that  might  be  in  his  possession  or  due  to  him  at 
the  time  of  his  decease*'  and  invest  it  for  his  wife  for 
life.  Vice-Chancellor  Knight  Bruce  held,  because  there 
was  no  other  means  of  giving  effect  to  the  word  "  mo- 
neys," that  this  was  equivalent  to  a  gift  of  the  general 
personal  estate.  These  cases  also  seem  to  determine 
this :  that  wherever  legacies  are  given,  payable  out  of 
the  estate,  the  gift  of  the  **  residue  of  the  money"  would 
include  all  the  personal  estate. 

On  the  other  hand,  there  are  two  cases  unfavorable 
to  the  widow,  namely,  Godsden  v.  Dotterill  {b),  and 
Lowe  V.  Thomas  (c). 

The  case  of  Godsden  v.  Dotterill  seems  scarcely 
consistent  with  Dowson  v.  Gaskoin  ;  it  is  certainly  very 
difficult  to  reconcile  them.  In  Godsden  v.  Dotterill  the 
testator  gave  legacies  of  money  "  and  the  rest  of  my 
money  to  be  equally  divided"  between  his  brother  and 
niece.  Sir  John  Leach  considered  the  case  with  some 
care,  and  came  to  the  conclusion,  that  the  words,  ''the 
rest  of  my  money"  did  not  pass  Consols.  He  said  "  I 
have  no  doubt  that  it  was  the  intention  of  this  testator, 
that  the  stock  should  pass  under  the  term  "  money," 
but  if  it  be  settled,  that  stock  shall  not  pass  under  the 
term  "  money,"  unless  there  be  some  explanatory  con- 
text 


(a)  5  De  G.^  S.  676. 
(6)  1  Mj/l.  ^  K.  66. 


(c)  1  Kay,  369;  5DeG^M. 
4^  G.  315. 
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text  in  the  will,  I  am  afraid  the  testator's  iDtention  will        1869, 
not  be  eflfectuatedi  for  here  there  is  no  such  explanatory 
context." 


COWLINQ 
V. 

Cowling. 


On  a  subsequent  day  he  said  **  I  was  desirous  of 
looking  into  the  authorities  before  deciding  the  case, 
and  I  find  the  authorities  confirm  the  impression  I  had 
at  the  hearing  of  the  cause,  that  the  term  '  money*  will 
not  pass  stock  unless  there  is  in  the  will  some  expla- 
natory context,  and  here  is  no  explanatory  context." 

I  doubt  very  much  whether  any  rule  can  be  laid 
down.  It  would  seem  difficult  to  justify  this  conclu- 
sion : — that  if  sufficient  be  found  in  a  will  to  shew  that 
the  testator  intended  the  stock  to  pass,  still  that  the  word 
should  not  be  sufficient  to  efiectuate  that  intention  with- 
out explanatory  context. 

The  ease  before  me  is  infinitely  weaker,  but  Lowe  v. 
Thomas,  which  appears  distinct,  appears  to  me  to  govern 
this  case.  The  words  in  Lowe  v.  Thomas  were  these, 
''  I,  Ann  Thomas^  do  give  and  bequeath  to  my  brother, 
John  Thomas,  the  whole  of  my  money  for  his  life,'*  and 
it  was  held  by  the  Lords  Justices,  that  stock  did  not 
pass.  Here  the  expression  is,  '^  all  moneys  and  notes." 
What  confirms  me  in  the  impression  that  this  is  a  specific 
bequest  is  this : — that  there  are  gifts  of  three  sorts  of 
property  separately ;  first,  there  is  the  gift  of  "  my  goods 
and  furniture,"  secondly,  of  **  all  my  plate  and  linen," 
and  thirdly,  of  **  all  moneys  and  notes  that  may  be  due 
to  me  at  my  decease." 

I  do  not  therefore  consider  that  by  the  word  "  money" 
be  intended  to  comprehend  everything,  but  something 
separate  and  distinct.  If  I  came  to  the  conclusion  on 
this  will,  that  there  was  a  disposition  of  the  whole  of  the 

testator's 
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testator's  personal  property,  I  should  have  no  doubt  that 
I  ought  to  follow  Dowson  ▼.  Oaskoin^  rather  than 
Godsden  v.  DotterilL  But  I  have  not  corae  to  that  con- 
elusion,  and  I  think  that  most  probably  the  stock  was 
not  present  to  the  testator's  mind,  and  that  he  intended 
only  to  give  those  three  enumerations  of  property  which 
he  has  specified. 

The  result  is,  that  this  is  a  specific  bequest,  and  that 
all  charges  on  the  estate  will  primarily  fall  on  the 
residue  of  the  property.  I  must  make  a  declaration  in 
favor  of  the  Plaintiff. 


THE  METROPOLITAN  COUNTIES,  &c. 
SOCIETY  V.  BROWN. 

"DROWN  was  entitled  to  a  long  lease  of  the  pre- 
mises at  Sheffield^  on  which  the  Albion  Iron  and 
Steel  Works  were  carried  on. 

By  indenture  of  mortgage  dated  the  23rd  of  Sep* 
tember,  1866,  Brown  granted  and  assigned  to  Vickers 
the  Albion  Iron  and  Steel  Works,  piece  or  parcel  of 
land,  rolling  mill  and  hereditaments,  with  the  appur- 
tenances, and  also  all  that  steam  engine  set  up  and 


Feb.  17,  18, 
21. 

Mortgage  of 
iron  works 
and  rolling 
mill,  witb  tbe 
machinery, 
&c.  specified 
in  schedule, 
"  and  all  en- 
gines, ma- 
chinery, fix- 
tures and 
things  which 
might  there- 
after be  fixed 

?n  or'^^'Ifthe  ^^^^  ^^^  working  the  said  rolling  mill,  and  the  boilers, 
same  premises,  wheels,  shafts,  machinery,  gearing  apparatus,  trains  of 
whether  in  ,| 

addition  or  rolls, 

substitution. 

Ueldf  that  the  words  '*  fastened  in  or  upon  the  same  premises**  governed  the  sentence, 
and  that  subsequent  additions,  consisting  of  an  engine  for  turning  a  lathe,  a  steam 
hammer  and  anvil,  a  boiler  and  furnace,  passed  to  the  mortgagees ;  but  that  cutters, 
bed  plate,  straightening  plate,  and  the  metal  flooring  of  the  mill,  did  not. 

Under  an  assignment  of  the  machinery  fastened  in  or  upon  a  mill,  Held,  that  an 
anvil«  though  not  fastened  or  fixed  to  it,  passed,  as  essential  to  a  fixed  steam  hammer. 

Prior  to  a  mortgage,  the  mortgagee*s  valuer  included  certain  articles  in  his  valua- 
tion, and  which  the  mortgagees  expected  would  be  comprised  in  their  mortgage,  but 
they  were  omitted  from  the  deed.  A  bill  to  rectify  the  deed,  by  including  them,  was 
dismissed,  there  being  no  proof  of  a  common  mistake  of  mortgagor  and  mortgagees. 
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rolls,  shears,  fixtures  and  things  of  in  and  connected 
with  the  said  rolling  mill,  and  which  are  specified  in  the      _ 
schedule,  under  the  said  indenture  of  mortgage  written,    tropolitam 
and  all  engines,  machinery ,  fixtures  and  things  which  ^^'^•'ties,  &c. 
might  thereafter  be  fixed  and  fastened  in  or  upon  the  same  v, 

premises^  whether  in  addition  to  or  substitution  of  the 
several  fixtures,  machinery,  articles  and  things  specified 
in  the  said  schedule. 


The  schedule  referred  to  contained  the  following  arti- 
cles and  things  : — '^  Four  steam  boilers  and  steam  pipes 
and  ralves  complete ;  sixty  horse  power  steam  engine 
complete;  driving  wheel  and  shaft;  fly  wheel  and  shaft; 
two  speed  wheels  and  shaft;  long  underground  shaft; 
four  speed  wheels  at  end  of  ditto;  long  train  of  rolls 
for  file  steel,  consisting  of  bed  plate  and  its  foundation, 
ten  standards  or  housings,  one  pair  of  pinions,  and  four 
pair  of  rolls  with  spindles  and  coupling  boxes  to  each 
pair ;  train  of  rolls  for  rounds,  8cc.,  consisting  of  bed 
plate  and  foundations,  ten  standards  or  housings,  three 
pinions,  three  high  set  of  rolls,  pair  of  two  feet  rolls, 
and  two  pairs  of  twelve  inch  rolls  with  spindles  and 
coupling  boxes  complete ;  turning  lathe ;  pair  of  shears ; 
forty  tons  or  upwards  of  cast  metal  floor  plates ;  nine 
large  metal  pillars  and  girders  for  roof  of  rolling  mill." 

On  the  18th  of  February^  1857,  Brown  mortgaged 
the  same  property,  by  the  same  description  and  with 
a  similar  schedule,  to  the  PlaintiflTs,  for  securing  1,500/. 
The  first  mortgage  also  became,  by  transfer,  vested  in 
the  Plaintiffs. 

On  the  31st  of  August,  1857,  Brown  assigned  all  the 
machinery,  fixtures,  articles  and  things  in  the  mill  to 
Defendants,  as  trustees  for  their  creditors,  subject  to  the 
prior  mortgages. 

AOer 


Digitized  by  VjOOQIC 


466 
1869: 

Thb  Mb- 

TttOPOLITAK 

Counties,  &c. 

SOCIBTT 

t, 
Brovm. 


CASES  IN  CHANCERY. 

After  the  date  of  the  mortgages^  several  variatioDft 
took  place  in  the  machinery,  &c.,  ice.,  of  the  mill,  and 
additions  were  made  thereto* 

The  first  qoeetion  was,  whether  these  additions  to 
the  mill,  made  after  the  mortgages,  passed  by  the  mort- 
gage deeds,  or  to  die  trustees  for  the  creditors  under 
the  subsequent  assignment.  These  consisted  of — (1)  a 
donkey  engine ;  (2)  an  engine  for  turning  a  lathe  ;  (3) 
a  steam  hammer  and  its  anvil ;  (4)  a  boiler  and  furnace; 
(6)  cutters;  (6)  bed  plates;  (7)  straigbtening  plate;  and 
(8)  the  metal  flooring  of  the  mill.  The  circumstances 
relating  to  their  fixity  are  fully  stated  in  the  judgment. 
The  Plaintiffs  filed  this  bill  for  a  dectaratioa  of  their 
right  to  these  articles,  and  for  an  injunctioa  to  restrain 
their  removaU 


The  Ptaintiffs  also,  by  their  bill,  prayed  the  rectifi- 
cation of  the  second  deed  under  the  followiag  circum- 
stances :— Some  of  the  articles,  which  had  been  added 
to  the  mill  between  the  dates  of  the  two  mortgages,  had 
been  included  in  the  valuation  of  the  Plaintiffs'  valuer, 
but  the  schedule  of  the  first  mortgage  was  retained 
verbatim  in  the  second.  Upon  this,  the  Plaintiffs  in- 
sisted, that  it  was  intended  by  both  parties  that  these 
additional  articles  should  be  included  in  the  second 
mortgage,  and  they  asked  by  their  bill,  diat  the  second 
mortgage  might  be  rectified,  by  inserting  these  articles 
in  the  schedule  thereto. 

Mr.  22.  Palmer  and  Mr.  W.  Wyllys  Mackeson  for 
the  Plaintiffs. 

Mr.  Lloyd  and  Mr,  T.  H.  Terrell  for  the  trustees  of 
the  creditors*  deed. 


The 
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The  following  cases  were  cited  :—Trappes  y.Sar-       1869. 
ter{a)\  Fisher  v.  Dixon  {b);  Hare  r.  Horton(c);  Et 
parte  Barclay  (rf) ;   Whitmore  v.  Empson  (e) ;  Hutchin- 
son V.  Kay  (/) ;  Ex  parte  Reynell{g) ;  Ex  parte  Bent-  Counties,  fcc; 
l^  (^) ;   -Sr  parte   Cotton  (i) ;    Mather  v.  Preiser  (A);  v, 

Hubbard  v.  Baffshawd);    Wiltshear  V,  Cottrdl(fn)\       Brown. 
P/ac«  V.  Ftigg  (n) ;   fTtJin  v.  Ingilby  (o) ;  Waterfall  v. 
Penislone  (p) ;    Skipp    v.  Harwood{q);    Williams  v. 
Evans  (r). 


TA^  Master  q/*  M^  Rolls. 

The  view  I  take  of  this  case  is  shortly  this : — that  those  FA.  18. 
words  which  have  been  so  much  commented  on : — 
'^  and  all  engines,  machinery,  fixtures  and  things  which 
may  be  hereafter  fixed  and  fastened  in  or  upon  the  said 
premises/'  &c.,  include  any  new  additional  machinery 
which  is  fastened  and  fixed  to  the  mill,  and  not  only  mere 
additions  to  the  existing  machinery.  I  think  also,  al- 
though there  is  a  good  deal  of  difficulty  arid  obscurity 
about  the  clauses  in  the  deed  on  this  subject,  that  any- 
thing that  was  substituted  for  that  which  was  loose  at 
the  time,  and  which  was  essential  for  the  management 
and  carrying  on  of  the  mill  as  a  rolling  mill,  would,  in 
equity,  have  passed  under  the  words  used.  But  I  do 
not  think  it  is  necessary  to  go  into  that  question,  because 
it  does  not  arise  here. 

I  am 

(a)  2  Cr.  if  M.  153.  (&)  2  Kay  if  J.  536. 

{h)  12  CL  if  Fin.  312.  (0   4  Sim.  326. 

(f)  5  Bam.  if  Ad.  716.  (wi)  1  E//.  if  B.  764. 
(rf)  5  De  Otx,  M.  if  G.  403.  (n)  4  Man.  *  Kv.  227. 
(r)  23  Beav,  313.  (o)  5  Barn,  if  Aid.  625. 
(/)  23  Bern.  413.  (p)  6  E//.  4*  B.  876. 

(g)  2  M.,  D.  if  De  G.  443.  (g)  2  Swan.  586. 
(A)  2  M.,  D.  if  De  G.  591.  (r)  23  Beav.  239. 
(i)   2  Al.,  D.  *  De  G.  725. 
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1859.  I  am  of  opinion  that  the  words  ''  fixed  and  fastened'' 

^•^^"^^      musty  for  the  purpose  of  every  question  that  comes  before 

TRopoLiTAM    ^^}  according  to  the  true  construction  of  this  deed,  be 

CouMTiBi, &c.  considered  as  governing  the  whole  sentence;  conse- 

V.  quently,  the  Court  has  nothing  to  do  but  to  examine 

the  evidence  in   respect  to  each  of  those  particular 

articles  brought  before  it,  with  a  view  to  see  whether, 

in  the  proper  legal  sense  of  the  term,  they  are  **  fixed 

and  fastened  in  or  upon  the  premises/'  using  the  word 

'*  fixed"  in  the  same  way  as  Vice-Chancellor  Wood  did 

in  the  case  of  Mather  v.  Frcuer  (a),  and  with  whose 

observations  on  this  subject  I  fully  concur. 

I  will  take  them  in  their  order.  The  first  was  a 
question  about  a  donkey  engine,  which  was  given  up  by 
the  Plaintiffs  and  is  not  claimed.  The  second  and  third, 
the  engine  for  the  turning  lathe  and  the  steam  hammer, 
stand  in  the  same  position,  and  I  take  them  toge- 
ther. As  to  them  it  appears  from  the  evidence  that 
some  Ashlar  stone  is  laid  upon  a  proper  foundation 
made  for  it,  of  some  depth  in  the  ground,  and  this  Ash- 
lar stone  is  fixed  to  it  with  mortar  in  the  ordinary  way, 
and  then  the  firm  part  of  the  steam  hammer  is  screwed 
down  on  the  stone  by  a  number  of  screws.  I  am  of 
opinion  that  this  is  fixed  into  the  ground,  and  that  it  is 
a  fixture  in  the  ground  in  the  sense  in  which  the  Vice- 
Chancellor  used  it  in  Mather  v.  Fraser.  The  Ashlar 
stone  is  clearly  fixed  into  the  ground,  an  excavation 
being  made  of  a  greater  or  less  degree  of  depth,  as  a 
proper  foundation  for  this  stone,  which  is  built  up  in  a 
proper  manner,  and  upon  this  the  hammer  is  fastened. 
The  hammer  may,  no  doubt,  be  removed,  as  in  fact  a 
steam  engine  may  be  removed  from  every  species  of  mill, 

yet, 
(a)  2  Kay  ^  J.  536. 


Digitized  by  VjOOQIC 


Brown. 


CASES  IN  CHANCERY.  469 

yet,  if  it  is  built  into  the  premises,  it  is  treated  as        1869. 

"  fixed  or  fastened"  to  them.  .iT^'Ct^ 

The  Me- 
tropolitan 
I  am,  therefore,  of  opinion  that  this  steam  hammer  is  Coontieij^&c. 
**  fixed  or  fastened"  to  the  freehold,  and  that  it  comes      _  v. 
within  the  operation  of  the  mortgage  deed.    The  anvil, 
though  it  is  not  fixed  upon  the  ground,  forms  part 
of  it,  upon  the  very  just  distinction  taken  by  Vice- 
Chancellor  Wood,  that  it  essentially  forms  part  of  the 
machine,  and  which  would  be  incomplete  without  it, 
just  as  much  as  a  pump  handle,  which,  though  it  may 
be  removed  from  the  pump,  is  still  part  of  the  pump, 
and  passes  with  the  freehold.   I  am,  therefore,  of  opinion 
that  the  engine  for  the  turning  lathe  and  the  steam 
hammer  and  anvil  pass  to  the  mortgagees  under  the 
terms  of  the  deed. 

I  am  of  opinion,  also,  that  the  boiler  is  fastened  to  the 
freehold,  for  it  is  fixed  in  the  same  way.  An  excavation 
is  made  for  a  proper  foundation,  which  is  then  built  up 
with  bricks  for  the  purpose  of  receiving  it.  The  boiler 
is  then  placed  on  certain  supports  in  the  brickwork,  on 
which  it  rests ;  then  two  or  three  tiers  of  additional 
bricks  are  raised  up  for  the  purpose  of  fastening  it,  and 
it  is  thus  completely  fixed  there.  It  is  impossible  to  say 
that  that  is  not  built  into  or  attached  to  the  freehold. 
If  this  be  not  attached  to  the  freehold  nothing  can  be, 
for  you  must  take  away  the  brick  work  in  order  to  ex- 
tricate it,  in  the  same  way  as  in  the  case  of  a  copper  or 
an  oven  that  is  fixed  into  the  ground.  It  might  as  well 
be  argued  that  any  thing  that  was  so  used  was  not 
attached  to  the  freehold,  because,  by  taking  away  the 
brick  work,  you  might  take  away  a  brewing  copper.  I 
am  clearly  of  opinion  that  it  is  affixed  to  the  ground. 

I  had  more  doubt  about  the  furnace,  but  Mr.  Davis's 

evidence 
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1869.       evidence  satisiif s  me  that  the  furnace  is-  also  fixed  to 
^^^^^\^      the  freehold.     It  appears  to  stai;kd  thus :  in  the  first 
TRopoLiTAN    pldce^  a  foundation  is  built  of  common  brick,  which, 
^^Soci*^%    '  as  in  the  other  cases,  goes  down  ^  certain  depth  into 
V.  .the  grpund,  making  a  foundation  on  which  the  common 

p^own.       bri^jt  IS  built.    The  furnace  ^tself  is  constructed  of  fire 
^riclgs,  fasteixed  together  with  fire  clay,  in  a  peculiar 
.mjQtjIe,  by  which   th^y  are  united,  so  as  to  form  the 
greatest  prQtecti,on  again9t  fire  which  they  are  capable 
of  a^ainiog,  it  is  then  cased  wi^h  iron  plates,  and  fas- 
tened with, iron  ro^s,  which  are  driven  through  in  vari- 
ous directions.     If  it  .were  merely  resting  ojn.the  brick 
I  work,  so  that  you  might  be  easily  removed  from  one 
.part  of  t^e  mill  to  another,  I  should, have  had  very 
considerable  doubt  w,helher  it  was  or  was  not  a  fixture. 
But  the  evidence  shews  that  the  fire  bricks,  which  rest 
upon  the  common  bricks  which  form  the  foundation, 
are  attached,  to  them  by  mortar  in  the  usual  moc^e  of 
,  uniting  one  set  of  brinks  with, another.    T\yo  species  of 
bricks,  it  is  ti^ue,  are  used,  but  jthat  does  not  alter  the 
case.   .  Besides  this,  t>vo  pf  the  iron  plates  at  the  mouth 
of  the  furpace  descend  in  the  ground  son^e  little  dis- 
,  tance.    On,  the  whole  I  am  of  opinipn  that  this  also  is 
a. fixture. 

The  cutters  do  not  appear  to  me  to  jbe  fished.  There 
app^ea^a  to  be  a  bed  plate,  whi<;h  is  not  fastened  at  all, 

.by.^ny  process,  into  the  ground.    The  usual  mode  pf 

,  putting  bed  plates,  according  to  the  witnesses'  account, 
when  well  done,  is  to  make  a  solid  foundation  for  them, 
sometimes  of  Ashlar,  spmetimes  mixed  with  wood,  ^nd 
then  r^t  the  bed  plate  on  that;  but  the  bed  plate  is 

^  not  fixed  to  it  in.^ny.way  whatever,  there  is  not  such  a 
thing  as  a  screw.  .  They  pay  clearly  be  moved,  though 
no  doubt  it  requires  a  very  considerable  degree  of  power 

,  to  mpve  th^m,  ^  as  th^y  are  very  heavy,  but  they  rest 

on 
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on  the  foundaUoOy  and  have  been  introduced  into. the       J 859. 

mill  since  the  date  of  this  deed.  V%^^ 

The  M.e- 

TRvOPOLITAN 

Theeutter  does  not  appear  to  me  to. he. in  any  degree  Counties,  &c. 
fastened  to  the  freehold  iM>r  is  the  bed  plate.    'Even*  if  «. 

the  bed  plate  mete  so  fastened  to  the  freehold,  I  d^^ubt      .fi»o^»- 
whether  a  cutter,  merely  wedged  in  with  pieces  of  wood, 
which  you  may  easily  remove  at  pleasure,  is  anything 
different.thao  what  comes  within  the  case  bf  Hutchinson 
v.  Kemp. 

The  same  \im%  applies  to  the  straightening  plates, 
though  A  small  portion  of  them  penetrates  into  the 
ground  for.  a  few  inches,  however,  that  is  merely  aoci- 
.dental,  it  is  not  for  the  purpose  of  using  the  straight- 
ening plate,  and  it  is  merely  made .  in  that;  form,  for 
.  the  purpose  of  correcting  irregularities  in  its  construc- 
tion at  the  time  itwas  originally  cast.  Accordingly,  the 
straigl^ning  plate,*  when  laid  down^  does  not. appear  to 
me  to  be  a  fixature  or  '<  fixed  or  fastened"  into  the 
grQund^  but  must  be  treated  as  a  thing  which  might  be 
removed. 

As  to  the  metal  flooring  of  the  mill,  which  was  put 
down  subsequent  to  the  two  mortgage  deeds,  I  am  of 
opinion  it  cannot  be  treated  as  included  in  the  mort- 
gages; it  appears  to  me  to  be  quite  loose.  No  question 
arises  as  to  its  being  essential  to  the  working  of  the 
mill,  because  if  half  the  mill  were  floored,  the  rolling  mill 
could  carry  on  its  operations,  although,  no  doubt,  the 
mill  would  be  more  perfect  and  convenient  if  the  whole 
of  the  floor  were  covered  with  these  metal  plates. 

Some  of  the  metal  flooring  was  put  down  between 
the  date  of  the  deeds,  and  this  gives  rise  to  another 

question, 
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1859.       question,  whether  the  Court  can  reform   the   second 

^-^^v-^i^      deed. 
The  Me- 
tropolitan 
Counties,  &c.       I  am  of  Opinion  that  I  cannot  alter  the  deed  by  Mr. 

9.  Crossley*8  valuation.     I  have  no  doubt  that  the  parties 

Brown.  ^jjq  advanced  their  money  intended  to  include  in  the 
deedy  not  only  the  metal  flooring,  but  everything  con- 
tained in  Mr.  Crossley's  valuation,  including  both  the 
hammer  and  the  metal  flooring;  but  I  cannot  reform  the 
deed,  unless  it  were  proved  to  my  satisfaction  that  there 
had  been  a  common  mistake,  that  is,  a  mistake  of  both 
parties.  There  is  nothing  to  satisfy  me  that  Mr.  Brown 
made  any  mistake  on  the  subject.  It  may  well  be 
that  the  mortgagees  did  not  intend  to  advance  their 
money  unless  all  these  things  were  included  in  their 
security ;  if  so,  they  ought  to  have  taken  care  that  the 
schedule  was  so  framed  as  to  include  them.  There- 
fore I  think,  that  this  part  of  the  metal  flooring  falls 
within  the  same  category  as  the  metal  flooring  intro- 
duced subsequent  to  the  date  of  both  deeds,  and  that  it 
must  be  treated  as  not  passing  to  the  Plaintiffs  under  the 
mortgage. 
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Re  MATTHEWS. 

Jan,  29 
npilFFERENCES    having    arisen    between    G^oryc  Upon  a  peti- 
^^     Matthews   and   Ann   his    wife,   they  agreed    to  |Jewl?u8te^'of 
separate,  and  that  Mrs.  Matthews  should  have  the  cus-  a  separation 
tody  of  the  two  children.  ^^^^{^  of  the 

sole  trustee,  it 
was  ODiected 
By  an  indenture,  dated  the  1st  of  October,  1853,  and  that  the  deed 

made  between  George  Matthews  of  the  one  part,  and  ^**  ^°*^'  '** 
•^  ^  consequence 

Stephen  Clark  (the  brother  of  Mrs.  Matthews)  of  the  of  the  father's 

other  part,  Mr.  Matthews  assigned  to  Stephen  Clark  a  aouTng^h^*''" 

policy  for  1,500/.,  and  his  life  interest  in  1,000/.,  upon  right  to  the 

trusts,  as  to  the  policy,  for  Mrs.  Matthews  and  the  two  children.   The 

children  of  the  marriage:  and  as  to  the  life  interest  in  Court  declined 
I       1  r^r^f^,  i  •       ^  i  ,-  i        i  •         on this occasiou 

the   1,000/.,  to  keep    on  foot  the  policy;  and   subject  deciding  as  to 

thereto,  upon  trust  to  pay  and  apply  the  same  for  the  its  validity,  but 
'     r  r  J  rr  J  appointed  new 

benefit  of  the  children  of  George  Matthews  and  Ann  trustees  to 
his  wife,  in  such  manner  as  Stephen  Clark,  his  execu-  pJop^erty.^ 
tors  or  administrators,  should,  in  his  or  their  discretion, 
think  fit;  and  subject  thereto,  upon  trust  for  the  use 
of  the  said  George  Matthews.  And  Mr.  Matthews  co- 
venanted with  Stephen  Clark,  that  he  would  permit  and 
sufi'er  Ann  Matthews  to  live  separately  and  apart  from 
him,  as  if  she  were  a  feme  sole,  and  also  would  permit 
and  suffer  Ann  Matthews  to  have  the  custody,  charge 
and  entire  control  of  and  over  their  said  two  children. 
And  Stephen  Clark  covenanted  with  George  Matthews 
to  keep  him  indemnified  against  all  liability  or  obliga- 
tion to  provide  for  and  maintain  his  wife,  and  against 
her  debts  and  engagements,  &c. 

Stephen  Clark  died  on  the  18th  day  of  October,  1858, 

intestate,  leaving  Ann  Matthews  his  sole  next  of  kin, 

VOL.  XXVI.  H  H  and 
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1869.       and  no  letters  of  administration  of  his  estate  and  efiects 
had  as  yet  been  granted. 


MATTHEWf. 


There  being  no  power  to  appoint  new  trustees  in  the 
deed,  this  petition  was  presented  by  Mrs.  Matthews  and 
her  two  children,  praying,  that  in  conformity  with  the 
32nd,  34th  and  35th  sections  of  the  Trustee  Act,  1850, 
and  the  9th  section  of  the  15  &  16  Vict.  c.  55,  the  Court 
would  appoint  three  persons,  who  were  named  and  were 
willing  to  accept  the  trusts,  to  be  trustees  of  the  in- 
denture of  the  1st  of  October f  1853,  in  substitution  for 
Stephen  Clark,  deceased,  and  would  vest  the  trust 
premises  in  them  upon  the  trusts  of  that  indenture. 

Mr.  Chamock,  in  support  of  the  petition. 

Mr.  Selwyn,  for  Mrs.  ilfa^^Aetr*,  opposed  the  petition, 
on  the  ground  that  the  settlement  was  void,  as  opposed 
to  the  principles  of  public  policy,  by  reason  of  the  father's 
abandoning  his  right  to  the  custody  of  his  children; 
Hope  V.  Hope  (a)  \  Vansittart  v.  Vansittart  (i). 

The  Master  of  the  Rolls  said,  he  should  express 
no  opinion  as  to  the  validity  of  the  separation  deed, 
which  could  not  be  determined  on  this  occasion,  though 
he  fully  concurred  in  the  decisions  referred  to. 

That  he  had  jurisdiction  and  was  bound  to  appoint  new 
trustees  to  protect  the  property  for  the  persons  rightfully 
entitled  to  it,  but  in  doing  so,  he  did  not  intend  to  affect 
the  rights  or  liabilities  of  any  parties  under  the  deed. 

(fl)  4  De  (7.,  M.  *  G.  828 ;  26  L.  J.  (CA.),  417. 
(6)  4  Kay  i^  J.  62;  2  De  G.  ^  J.  249. 
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ROTHERAM  v.  ROTHERAM. 

March  25. 

T3Y  his  will,  dated  in   1848^  the  testator  gave  and  Since  the  Willa 
•"^^     bequeathed   all   his   household   furniture,   plate,  c.  26),  real 

linen  and  china  to  the  Plaintiff  (his  widow)  absolutely,  f***^®  passing 

by  a  residuary 
He  gave  legacies  of  600Z.  each  to  his  sons,  and  devised  devise  is  sub- 

his  freehold  and  copyhold  hereditaments  at  Berheswell  ject  to  debts  in 

.      .  .  .     prionty  of 

to  his  widow  durante  viduUale,  with  remainder  to  his  specific  lega- 

daughters.     And  he  devised  and  bequeathed   all   the  l^^  rendering 

residue  of  his   real   and   personal   estate   to  his   wife  a  residuary 

durante    viduitate,    with    remainder    to    his    children  longer  spe- 

equally.  «'fi^- 

The  testator  died  in  1853,  and  his  personal  estate 
(2,460Z.)  was  insufficient  to  pay  his  debts  (6,000Z.,  of 
which  1,900/.  were  specialty),  and  the  question  was, 
whether  the  personalty  speci6cally  bequeathed  to  the 
widow  or  the  real  estate  passing  under  the  residuary 
girt  was  first  applicable  to  the  payment  of  the  debts. 

Mr.  Southgate,  for  the  Plaintiff,  relied  on  Dady  v. 
Hartridge  (a),  in  opposition  to  Eddels  v.  Johnson  {b), 

Mr.  E.  Webster  cited  Long  v.  Short  (c). 

Mr.  Whitbread  cited  Biederman  v.  Seymour  (rf) ; 
Emuss  V.  Smith  {e)  ;  Edwards  v.  Pugh  (/). 

The  Master  of  the  Rolls. 

I  must  follow  the  decision  of  Vice-Chancellor  JSTin- 
dersley, 

(fl)  32  L.  r.  7.  {€)  2  De  G.  4-  S.  722. 

(6)  27  L.  J.  (CA.),  302.  (/)  2  Jarm.  on   WitU,  2nd 

(c)  1  Peere  W,  403.  erf..  527. 


(d)  3  Beav.  368. 


H  h2 
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MOLLETT  V.  ENEQUIST.    (No.  2.) 

Jpril  16. 

An  injunction  riiHE    Defendant    had    brought    an   action    at   law 

stay  aj^action  against  the  Plaintiffs,  who  filed  the  present  bill  (a), 

at  law  until  and  exceptions  had   been  allowed  to  the  Defendant's 

Defendant  answer.     The  Plaintiffs  obtained,  on  the  28th  of  July, 

having  put  in  jggg  (upon  proper  affidavits),  an  injunction  to  stay  the 

gave  notice  of  action  at  law  until  answer  or  further  order.    The  De- 

»o?ve*"after^*"  ^^^^^"^  put  in  a  further  answer,  and  the  time  for  ex- 

wbich,  the  cepling  having  expired  and  the  answer  being  therefore 

amended  his  sufficient,  the  Defendant  gave  notice  of  motion  to  dissolve 

bill.    The  an-  ^he  injunction.    The  Plaintiffs  afterwards  amended  their 

swer  shewing  .  .,,         .  .      ,  /.      i        ,. 

a  mere  legal  bill,  and  required  further  discovery. 

question : — 

Heldf  that  the 

injunction  From  the  answer,  it  appeared  to  the  Court  that  the 

solved  and       ^"^'y  question  in  the  action  was  one  properly  deter- 
that  the  Plain-  minable  at  law. 
tiff  was  not,  on 
this  occasion, 

have^U  con-  ^^'  Selwyn  and   Mr.  Piggott,  for  the  Defendant, 

tinned  on  the  argued  that  the  injunction  ought  to  be  dissolved,  the 
She\mend-  ^  Defendant  having  put  in  a  full  answer,  from  which  it 
ments.  appeared  that  there  was  no  question  of  equity  to  be 

determined  between  the  parties;  in  other  words,  that 

there  was  no  equity  confessed. 

Mr.  R.  Palmer  and  Mr.  Druce,  for  the  Plaintiffs, 
contended  that  the  injunction  ought  to  be  continued 
until  the  Defendant  had  put  in  a  full  answer  to  the 
amended  bill,  which  required  material  discovery  in  rela- 
tion to  his  banking  and  commercial  transactions,  which 

would 
(a)  25  Beav.  609. 
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would  elucidate  this  matter.  They  commented  on  the 
answers,  as  shewing  a  case  of  suspicion,  which  ought  to 
be  fully  sifted ;  and  they  argued,  that  the  Court  had 
now  complete  jurisdiction  to  try  the  question  between 
the  parties,  even  if  it  were  a  mere  legal  one. 


467 
1869. 

MOLLETT 
V. 

Enequist. 
(No.  2.) 


The  Master  of  the  Rolls. 

I  do  not  think  I  can  continue  this  injunction.  It  is 
important  to  consider  in  what  way  the  late  statute  has 
altered  the  old  practice  upon  the  subject.  Under  the 
old  practice  of  the  Court,  when  a  bill  was  filed  for  an 
injunction  to  restrain  proceedings  at  law,  the  Plaintiff 
was  entitled  to  the  injunction  until  he  obtained  a  suffi- 
cient answer.  But  where  exceptions  were  allowed  to 
the  answer,  the  common  order  usually  obtained,  was, 
for  leave  to  amend  the  bill,  and  that  the  Defendant 
should  answer  the  amendments  and  exceptions  toge- 
ther ;  in  that  case,  the  injunction  was  continued  until 
a  sufficient  answer  had  been  put  in  to  the  amended  bill. 
If,  however,  the  Plaintiff  thought  fit  to  adopt  another 
course,  and  allowed  the  exceptions  to  be  answered,  and 
afterwards  amended  his  bill,  then  the  injunction  was 
dissolved  upon  a  mere  motion  of  course,  unless  cause 
were  shewn  on  the  merits.  The  new  statute  required 
the  Court  to  assimilate,  as  nearly  as  possible,  the  prac- 
tice relating  to  injunctions  to  stay  proceedings  at  law 
to  the  cases  of  special  injunctions;  and  accordingly  the 
Plaintiff  was  required  to  make  an  affidavit  of  merits  with 
respect  to  his  defence  to  the  action  at  law,  or  to  make 
out  a  case  for  coming  into  Equity.  It  was,  therefore, 
supposed  that  the  practice  relating  to  each  species  of 
injunction  was  identical  in  all  respects;  but,  having  been 
a  member  of  the  Commission  who  recommended  the 
alteration  of  the  law,  I  have,  on  several  former  occasions, 
expressed  my  opinion  that  it  was  not  intended  by  the 

statute 


Digitized  by  VjOOQIC 


MOLLETT 

P. 


468  CASES  IN  CHANCERT. 

1859.  statute  to  take  away  from  the  Plaintiff  the  right  and 
advantage  of  having  a  full  discovery  from  the  De- 
fendant; and  accordingly,  not  only  have  I  acted  npon 

Enequist.     that  principle,  but  the  Vice-Chancel lors,  concnrring  vrith 
(No.  2.)  /^        ■'    .    ,,  »  5 

^  me,  have  acted  in  the  same  manner. 


Here,  the  Plaintiff  has  had  the  benefit  of  that  prin- 
ciple, for  he  has  obtained  a  full  discovery,  and  a  com- 
plete answer  has  been  put  in.  But  what  has  occurred, 
as  I  am  informed,  is  this: — That  the  bill  has  been 
amended  either  yesterday  or  to-day,  and  that  such 
amended  bill  is  now  put  upon  the  file,  and  I  am  asked 
now  to  continue  the  injunction,  upon  inferences  to  be  de- 
rived from  the  evasive  answer  given  originally,  coupled 
with  the  facts  arising  from  the  answers  to  the  excep- 
tions, which,  it  is  alleged,  shew  a  case  of  great  suspi- 
cion. Upon  this  I  do  not  mean  to  express  any  opinion, 
but  assuming  this  to  be  so,  it  does  not,  in  my  opinion, 
make  out  an  equitable  case  to  be  determined  in  this 
Court,  but  a  question  to  be  tried  at  law.  The  question 
might  possibly  be  tried  in  this  Court,  still  it  is  a  purely 
legal  one,  a  simple  question  of  fact  to  be  determined 
by  a  Court  of  Law,  and  on  which  it  is  probable,  at  the 
hearing  of  the  cause,  I  should  either  direct  an  issue  to 
try  the  question,  or  possibly  summon  a  jury  and  examine 
witnesses  vivd  voce  before  me  for  the  purpose  of  deter- 
mining it. 

I  am  of  opinion,  therefore,  that  this  is  a  question  to 
be  best  determined  at  law,  and  that  the  Plaintiff  has  had 
all  the  discovery  that  he  is  entitled  to  up  to  the  present 
time.  If  he  is  able  to  make  a  new  case  entitling  him  to 
an  injunction,  nothing  that  I  now  say  will  preclude  him 
from  adopting  that  course.  I  express  no  opinion  fur- 
ther than  this : — that  Defendant  having  given  the  full 

amount 
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amount  of  discovery  required^  and  it  appearing  that  the        1859. 
qoestion  is  one  properly  to  be  tried  at  law^  I  am  of 
opinion  that  this  injunction  must  be  dissolved. 


Note. — 5^  Barrk  v.  Colled,  ant^,  p.  2^2;  Senior  v.  Pritchard^ 
16  Beav.  473;  Lovell  v.  Galloway,  17  Beav,  1,  and  19  Beav.  643; 
Chilton  ▼.  Campbell,  20  Beav,  531 ;  Mollett  v.  EneguUt,  25  Beav. 
609;  Magnap  v.  Minet  Royal  Company,  3  DrfW.  130;  Fox  v.  £i^ 
2  De  G.  4*  Joneif  353 ;  L%(i  v.  Adams,  4  ICoy  4  J.  467. 


Mollett 

V, 

Enequist. 
(No.  2.) 


BAGSTER  t;.  FACKERELL. 

March  17. 
rilHB  testator  Edward  Fackereli,  by  bis  will,  dated  Where  a  tet- 
^      in  1780  (among  other  things),  bequeathing  to  his  l^^^'of'ws*^ 
cousin  James  Fackerell  the  elder  the  sum  of  4s.  per  estate  for  pur- 
week,  to  be  paid  to  him  weekly  during  his  life,  and  ^^l^iy  fail,  the 

be  devised  all   his  estate  to  trustees,  on  trust  to  sell  l»eir  takw  it  a« 

.  '  realtv ;  but  if 

the  same,  and  invest  the  moneys  arising  from  such  sale,  the  nulure  be 

together  with  all  sums  of  money  arising  from  the  sale  ^gk^^^^^Jf  p^ 
of  his  personal  estate,  (which  by  his  said  will  he  directed  sonalty. 
to  be  sold,)  and  then  to  be  placed,  in  the  joint  names 
of  the  trustees  for  the  time  being,  in  the  purchase  of 
£3  per  Cent.  Consolidated  Bank  Annuities,  in  trust 
to  apply  the  dividends  thereof  in  payment  of  the  an- 
nuities and  weekly  sums  by  his  said  will  directed  to  be 
paid,  and  then  to  apply  the  residue  of  the  dividends  of 
the  said  trust  stock  according  to  the  following  directions 
in  his  will  (that  is  to  say) : — **  I  do  hereby  direct,  that 
as  soon  as  conveniently  may  be  after  my  decease,  a 
proper  and  commodious  house  in  the  town  of  Bridge^ 
water  shall  be  taken  by  my  trustees,  on  lease  or  other- 
wise, at  such  yearly  rent  as  shall  be  agreed  upon,  and 
fitted  up  for  a  school  for  the  reception  and  education 
of  the  children  and  grandchildren  of  my  relations, 
William  Fackerell^  James  Fackerell,  junior,  Robert 
Greenfield  and   Catherine  his  wife,  John  Tucker  and 

Anne 
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1859.  Annehxs  wife,  and  the  two  boys  of  Sarah  Lawrence, 
widow,  which  said  children  and  grandchildren,  as  they 
respectively  attain  their  age  of  seven  years,  I  will  and 
direct  that  my  said  trustees  shall  place  and  clothe  in 
the  said  school,  at  the  expense  of  my  estate,  in  such 
manner  as  they  shall  think  proper,  until  each  of  them 
shall  attain  their  respective  ages  of  fourteen  years,  and 
then  to  put  or  place  them  out  apprentices,  to  such  trade 
or  business  as  they  my  said  executors  and  trustees  for 
the  time  being,  or  the  survivors  or  survivor  of  them, 
shall  think  fit  and  most  conducive  to  their  benefit. 
And  that  they  my  said  trustees  shall  also  admit  and 
take  into  the  said  school  such  number  of  other  boys 
and  girls,  the  boys  being  two  to  one  in  proportion  to 
the  girls,  as  the  yearly  income  or  produce  of  my  trust 
stock,  from  time  to  time,  will  be  sufficient  to  educate, 
after  paying  the  rent  and  taxes  and  other  expenses 
attending  the  school,  the  salary  of  the  master  and 
mistress,  and  answering  the  other  purposes  hereinafter 
mentioned." 

The  testator  died  shortly  afterwards.  A  suit  of 
Blandford  v.  Fackerell  being  instituted  for  the  execu- 
tion of  the  trusts  of  the  will,  the  Lord  Chancellor,  at 
the  hearing  in  1796  (a),  declared  that  the  devise  and 
bequest  in  the  testator's  will,  as  a  devise  for  the  general 
purposes  of  establishing  a  charity,  was  void,  as  being 
within  the  act  of  parliament  of  the  ninth  year  of  the 
reign  of  his  late  majesty  King  George  the  Second,  in- 
tituled ''An  Act  to  restrain  the  Disposition  of  Lands 
whereby  the  same  become  unalienable."  But  he  declared 
that  the  children  and  grandchildren  of  the  several  per- 
sons named  in  the  testator's  will  were  entitled  to  the 
dispositions  made  in  their  favor  by  the  will,  so  far  as 

the 
(a)  See  4  Bio.  C.  C.  394  and  2  Vet.jun,  238. 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY. 

the  objects  thereof  were  not  too  remote.  And  his 
Lordship  declared,  that  the  devises  and  dispositions 
contained  in  the  testator's  will  (except  as  aforesaid) 
were  to  be  considered  as  a  trust  for  the  testator's  heir 
and  next  of  kin. 

The  trustees  were  to  lay  before  the  Master  a  plan  for 
educating  these  objects  of  the  testator's  bounty,  and  for 
placing  such  persons  out  apprentices. 

The  Master  made  his  report  in  December^  1767,  ap- 
proving of  a  plan,  which  was  confirmed  by  the  Court. 

There  was,  at  present,  only  one  person  entitled  to  the 
benefit  of  the  above  devise  and  bequest,  and  the  fund 
(after  setting  apart  500/.)  had,  therefore,  become  dis- 
tributable. 

The  only  question  was,  whether  James  Facherell 
(deceased),  the  heir  of  the  testator,  took  his  real  estate 
as  realty  or  personalty,  as  on  that  depended  the  ques- 
tion who  were  now  entitled  to  the  existing  fund. 

Mr.  C.  C.  Barber,  for  the  PlaintiflF. 

Mr.  J.  H.  Palmer  insisted,  that  the  testator's  object* 
for  conversion  having  now  failed,  the  conversion  was  to 
be  regarded  as  only  having  taken  effect  to  the  extent  of 
the  object  for  which  the  conversion  was  directed,  and 
that  the  heir  took  as  realty,  and  that  such  must  have 
been  his  intention. 

Mr.  Follett  and  Mr.  jR.  Moore,  contrci,  were  not 
heard. 

Mr.  Surrage,  Mr.  Baggallay  and  Mr.  Horsey,  for 
other  parties. 

The 
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The  Master  of  the  Rolls. 

The  Court  will  not  inquire  whether  the  intention 
would  best  be  carried  into  effect  by  disposing  of  this  as 
real  or  personal  estate.  The  testator  has  plainly  di- 
rected the  absolute  conversion  of  his  real  into  personal 
estate,  of  the  expediency  of  which  he  is  the  sole  judge ; 
and  as  he  has  given  a  clear  direction  that  it  should  be 
sold,  and  the  produce  invested,  no  doubt  he  must  have 
intended  a  conversion. 


This  distinction  then  arises,  if  the  object  of  the  con- 
version wholly  fails,  it  is  considered  that  the  testator 
only  intended  the  conversion  for  that  purpose,  which  as 
it  wholly  fails,  the  intention  also  fails,  and  the  heir-at- 
law  takes  the  property  as  real  estate.  But  if  a  part 
of  the  object  does  not  fail,  as  it  is  impossible  for  the 
Court  to  determine  how  far  the  testator  intended  the 
conversion  to  go,  the  heir-at*law  takes  the  residue  of  the 
property,  but  takes  it  as  personal  estate. 

In  other  words,  if  the  object  totally  fails,  the  property 
remains  real  estate,  and  as  such  descends  to  the  heir ; 
but  if  there  be  only  a  partial  failure,  the  heir  takes  the 
surplus  as  personalty. 

Note.— 5ctf  1  Jarm.  on  Wills,  p,  564  {2nd  edit.). 
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HODGKINSON  and  Others,  on  behalf.  &c.  v.  THE 
NATIONAL  LIVE  STOCK  INSURANCE  COM- 

PANY  and  Others.  ApHl  18,  ID, 

21. 
rpHIS  bill  was  filed  by  three  shareholders,  "on  be-  Directors  of 
■*-      half  of  themselves,  and  all  other  the  shareholders-  tere°X°^ 
of  this  company,  except  the  Defendants,  against  the  to  have  paid 
company  and  the  directors.     It  alleged  to  the  effect  ^maT^rtioS 

following  : —  of  the  shares 

for  which  they 
had  subscribed 
The  company  was  established  and  completely  regis^  the  deed,  and 

tered  in  1853 ;  the  capital  was  to  be  250,000/.,  divided  Jj^^  oufof  the 
into  100,000  £2Z.  lOf.  shares.    The  110th  clause  of  the  company's 

deed  of  settlement  provided  as  follows : —  chased  part  of 

the  chairman's 

"110.  That  the  first  instalment,  of  \Qs.  per  share,  hSnSed 
shall  be  paid,  by  the  several  shareholders^  on  or  within  •  considerable 
thirty  days  from  the  complete  registration  of  the  com-  those  sub- 
pany,  and  by  such  who  shall  become  shareholders  and  !!JJ"^®^/^k  ^^ 
execute  these  presents  afler  the  complete  registration  of  themselves, 
the  company,  or  of  the  deed  referring  thereto,  or  dupli-  ai|i"oriTCd  bv^ 
cate  thereof,  within  twenty-one  days  from  such  execu-  the  constitu- 
tion "  ^^^  of  the 
"^°*                                                                                                     company  or 

by  the  pro- 

Johnstone,  the  chairman  of  the  directors,  executed  Jeed'of tettle- 
ihe  deed  for  4,000  shares,  and  the  seven  other  directors  ment:— H«W, 
for  11,000  shares  between  them;  but  disregarding  the  amatteTofUi*- 
110th  clause  of  the  deed,  they  each  paid  the  first  instal-  temal  manage- 
ment of  lOs.  a  share  on  500  shares  only,  leaving  5,500Z.  confirmed  by 

of  the  first  instalment  unpaid.    This  was  discovered  by  *fif®'!®'"**    ^ 

.  *^   meclmg,  and 

a  committee  of  investigation  on  the  Ist  of  March,  1858.  a  demurrer  to 

a  bill  to  make 

The  bill  alleged : — "  19.  In  the  latter  part  of  the  liable  was 
year  1855,  the  Defendant  Edward  Johnstone,  who  had  ^^^^^ 

paid 
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paid  the  deposit  on  500  shares  of  the  4,000  shares  for 
which  he  had  subscribed  the  deed  of  settlement,  was 
0D0K1N80N  jggj,.Qyg  Qf  retiring  from  the  company,  and  in  fraud  of 
The  the  Plaintiffs  and  the  other  shareholders  of  the  company 
Live  Stock  (other  than  the  Defendants)  the  directors  agreed  with 
Insurance  ^jj^  other  Defendants,  his  co-directors,  that  he  should 
be  exonerated  from  all  liability  in  respect  of  the  4,000 
shares  for  which  he  had  subscribed  the  deed  of  settle- 
ment and  that  he  should  be  deemed  to  be,  and  should 
be  made  to'  appear  as  the  holder  of  500  shares  in  the 
company,  and  upon  which  he  had  paid  the  deposit,  and 
that  the  company,  out  of  its  funds,  should  purchase  of 
Johnstone  such  500  shares,  and  that  he  should  transfer 
the  same  to  the  company  or  some  nominee  or  trustee  on 
its  behalf,  and  that  some  provision  should  be  made  to 
indemnify  him  from  the  consequences  of  having  sub- 
scribed the  deed  of  settlement  for  4,000  shares.  The 
Defendants  the  directors  well  knew,  at  this  time,  as  the 
facts  were,  that  the  expenses  and  losses  of  the  company 
exceeded  its  income,  and  that  the  company  had  not 
succeeded  in  obtaining  any  return  for  its  paid-up  capital, 
and  that  the  dividends  theretofore  paid  to  the  share- 
holders had  been  paid  out  of  the  capital  funds  of  the 
company." 


The  directors  accordingly  purchased  of  Johnstone, 
out  of  the  funds  of  the  company,  his  500  shares,  and 
they  cancelled  his  remaining  shares,  for  which  he  had 
subscribed  the  deed.  They  in  like  manner  cancelled 
the  extra  shares  (beyond  500  each)  of  the  seven  other 
directors. 

The  bill  contained  the  following  allegations: — "51. 
The  cancellation  by  the  directors  of  the  shares  for 
which  they  severally  subscribed  the  deed  of  settlement 
was  illegal   and   fraudulent,  and  void  as  against  the 

Plaintiffs 
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Plaintiffs  and  the  other  shareholders  in  the  said  com-       1859. 
pany,  other  than  the  Defendants  the  directors.  ^-^n^^/ 

HODOKIMSON 
V. 

"52.  The  purchase  by  the  directors,  on  behalf  of  the         The 
company,  and  payment,  therefore,  out  of  the  funds  of    Live  Stock 
the  company,  of   the  600  shares  in  the  company  of    Insurance 
Johnstone,  was  a  fraud  upon  the  Plaintiffs  and  the  other 
shareholders  of  the  company,  and  was  not  authorized  by 
the  constitution  thereof,  or  by  the  provisions  of  the  said 
deed  of  settlement,*'     And  the  Plaintiffs  insisted,  that 
the  directors  had  rendered  themselves  liable  to  make 
good  all  sums  applied  by  them  towards  the  payment 
for  the  said  shares,  and  were  also  liable  for  the  deposit 
of  \Qs.  per  share  on  all  the  shares  for  which  they  had 
subscribed  the  deed  of  settlement. 


The  bill  also  complained  of  misrepresentations  made 
by  the  directors  as  to  the  affairs  of  the  company.  That 
the  committee  of  investigation  having  resolved  to  call 
an  extraordinary  general  meeting  of  the  shareholders  to 
consider  the  position  of  the  company,  the  directors,  to 
frustrate  it,  had  unnecessarily  made  a  further  call  of  bs, 
per  share,  payable  on  the  28th  of  April,  1858,  and  had 
postponed  the  general  meeting  until  six  days  afterwards 
(the  4th  of  May),  the  consequence  of  which  was,  that 
those  who  did  not  pay  the  unnecessary  call  would  be 
disqualified  and  prevented  voting. 

In  regard  to  parties  to  the  suit,  it  alleged, — ''37. 
The  Defendants  the  directors  held  the  extraordinary 
general  meeting  on  the  4th  day  of  May,  1858,  but  the 
Plaintiffs,  for  the  reasons  aforesaid,  did  not  pay  up  the 
call  of  5*.  per  share,  and  consequently,  by  the  terms  of 
the  said  deed,  were  disqualified  from  attending  and 
voting  at  such  meeting.  The  Plaintiffs  are  unable  to 
discover  whether  any  of  the  shareholders  of  the  com- 
pany 
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pany  (other  than  the  Defendants  the  directors)  have 
paid  the  call  of  Ss.  per  share^  and  if  any  of  such  other 
shareholders  have  in  fact  paid  the  call,  they  are,  for  all 
the  purposes  of  this  suit,  represented  by  the  Defeodants 
the  directors,  and  if  any  such  there  be  they  are  known 
only  to  the  Defendants  the  directors,  who  have  refused 
to  give  to  the  Plaintiffs  any  information  with  reference 
thereto,  although  they  have  been  requested  so  to  do, 
and  the  Defendants  ought  to  discover  and  set  forth  the 
names  of  such  shareholders,  if  any  such  there  be." 


The  bill  after  referred  to  the  proceedings  stated 
ante  (a),  and  prayed : — 

1.  A  declaration  that  the  Defendants  were  not  en- 
titled to  make  the  call  of  6*.  per  share,  or  any  other 
call,  until  the  directors  had  paid  the  amounts  due  on 
the  cancelled  shar^. 

2.  A  declaration  that  the  cancellation  of  the  directors' 
shares  was  wholly  illegal^  fraudulent  and  void  as  against 
the  shareholders,  and  that  the  directors  were  liable  in 
respect  of  them,  and  might  be  decreed  to  pay  the  full 
amount  now  due  on  them. 

3.  A  declaration  that  the  purchases  by  the  directors 
of  the  500  shares  in  the  company,  out  of  its  funds,  was 
fraudulent  and  void  as  against  the  shareholders,  and  that 
the  directors  might  repay  it. 

4.  That  a  call,  if  necessary,  might  be  made  under  the 
direction  of  the  Court. 

And  for  an  injunction  to  restrain  the  enforcement  of 
the  last  call  and  the  forfeiture  of  the  shares. 


The  Defendants  demurred  to  this  bill. 


(a)  In  re  The  National  Live  Stock  Company,  ante^  p,  153. 


Mr. 
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Mr.  R.  Palmer  and  Mr.  W.  W.  Cooper^  in  support  of 
the  demurrer,  argued  that  the  subjects  complained  of 
related  to  matters  of  internal  management  of  a  com- 
pany, which  might  be  affirmed  by  a  general  meeting, 
and  in  which,  according  to  the  authorities,  this  G>urt 
would  not  interfere. 

Mr.  Sebcyn,  Mr.  T.  H.  TerreU  and  Mr.  Stiffe,  in 
support  of  the  bill,  argued  that  a  general  meeting  had 
no  power  to  bind  the  individual  sharehoMers  in  respect 
of  these  matters,  and  thftt  a  fraud  and  breach  of  trust 
had  been  practised  and  committed  by  the  directors,  for 
which  they  were  responsible  in  this  Court. 

Mr.  R.  Palmer  in  reply. 


1859. 

HODOUHSOK 

V. 

Ta« 

Natiohal 

LiTB  Stock 

Insdrahce 

CoMTAirr. 


The  following  authorities  were  relied  on : — Foss  t. 
Harbottle  (a) ;  Mozley  v.  Alston  (b)]  Kent' y.  Jack-- 
8on(c);  Bluch  v.  Mailable  {d)]  Preston  v.  The  Grand 
Collier  Dock  Company  (e);  Williams  v.  Page{f); 
DanieWs  Case(g);  MuuU'  Case{h);  HoWs  Case{i); 
Clements  v.  Bowes  (k);  In  re  Tie  Athemaum  Life  In- 
surance Society  (/) ;  Attorney-General  v.  TAe  Corpora^ 
tion  of  Poole  (m) ;  Hichens  v.  Congreve  (n)  ;  The  York 
and  North  Midland  v.  Hudson  (o) ;  Lord  v.  The  Copper 
Mining  Company  {p)]  Yetts  v.  The  Norfolk  Railway 
Company  (q) ;  Bailey  v.  The  Birkenhead,  S^c.  Railway 
Company  (r ) ;  Ex  parte  Morgan  {s) ;  Taylor  v.  Hughes  (J) ; 
The  Exeter  and  Crediton Railway  Company  v.  Buller(u). 

The 
(a)  2  Bare,  461.  468.  (I)  4  Kay  $s  J,  549. 

{,b)  1  Phil.  790.  (m)  4  My/.  4"  Cr,  17. 

(n)  4  Run,  562. 

(o)  16  Bcav.  485. 

(p)  2  FhU,  740. 


(f)  14  Beao.  367. 

(d)  Fait. 

(e)  11  Sjwi.  327. 
(/)  24  Beov,  654. 
ig)  22  Beav.  43. 
(A)  Ibid.  55. 

(i)  Ibid.  48. 
(k)  1  Drew.  684. 


(q)  3  De  Oex  if  Sm.  J 
(r)  12  Beav.  433. 
(f)  1  Mac.  4-  G.  228. 
(0  2  Jonf*  4-  L.  24. 
(m)  5  Hai/ti^.Ca.  211. 
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The  Master  of  the  Rolls. 

On  reading  over  the  bill,  I  am  confirmed  in  my  im- 
pression,  and  I  think  that  the  demurrer  must  be  over- 
ruled. There  is  a  great  deal  alleged  in  the  bill  on  which 
I  shall  express  no  opinion  until  the  hearing,  resting  my 
decision  on  the  point  principally  argued.  But  taking 
the  allegations  in  the  bill  most  favorably  for  the  De- 
fendants, I  think  that  this  is  not  a  matter  which  could 
be  affirmed  by  a  general  meeting.  The  52nd  para- 
graph of  the  bill  is  decisive.  It  is  this — IHis  Honor 
read  it.] 


It  was  suggested  that  you  must  take  everything  most 
strongly  against  the  pleader,  and  that  there  is  not  a 
direct  prohibition  against  the  purchase  and  cancellation 
of  shares.  I  think  that  the  fair  way  of  treating  this  alle- 
gation is,  that  the  acts  were  not  authorized  by  the  deed ; 
in  other  words,  that  it  was  contrary  to  the  deed  of 
settlement,  and  whether  one  or  the  other,  it  was  not 
in  any  respect  authorized,  and  I  am  of  opinion  that  it  is 
a  matter  which  could  not  be  confirmed  by  a  general 
meeting.  Therefore,  without  disputing  the  authority  of 
the  case  of  Foss  v.  Harbottle  (a),  which  I  have  always 
followed,  I  am  of  opinion  that  there  is  a  sufficient  alle- 
gation of  equity  in  the  bill,  and  that  the  demurrer  must 
be  overruled. 

I  will-  either  reserve  the  costs  of  demurrer,  or  make 
them  costs  in  the  cause. 

(fl)  2  Hare,  461,  468. 
Note. — AfiBrmed  by  the  Lords  Justices,  14th  June,  1859. 
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GREENWOOD  v.  JEMMETT. 

Nov.  9,  10. 

'PH(EBE  LANCASTER,  by  her  will  and  codicU  A  testatrix, 

dated  respectively  in  1851  and  1854,  bequeathed  tiUedtohalf 

certain  legacies  and  half  her  residue  to  her  sister  Frances  ®f  ^f'  sister's 

^  residuary 

Greenwood.  estate,  be- 

queathed a 

Frances  Greenwood^  by  her  will  dated  in  1866,  gave  wWch,*§it 

certain  trivial  specific  chattels  in  her  possession,  some  •}>o«ld  fail, 
.         ,  .  ,  ,  ,  she  directed 

small  pecuniary  legacies  and  one  large  legacy  to  one  should  fall 

for  life,  with  remainders  over,. and  if  these  remainders  gg'^J^ » ^'g^*^ 

should  fail,  she  directed  this  legacy  to  fall  into  her  own  bequeathed 

estate.     She  then  proceeded  thus : — "  And  as  to  the  ^^^  property 

residue  of  iwyprop^^y  (excluding  therefrom  what  I  may  (except  that 
,     .        «  «  .  -Tk  I    T      «      1  derived  from 

denve  from  the  estate  of  my  sister  Fh(Bbey  in  the  event  her  sister)  to 

of  my  surviving  her),  I  bequeath  the  same  to  the  three  ^•».?n^  ^Jj® 

sons  of  the  said  Thomas  Greenwood  the  elder,  or  such  of  property  de- 

them  as  may  be  living  at  my  death  ;   and  as  to  the  ^J^g^^g  estote**^ 

residue  of  my  property  that  may  consist  of  what  I  may  to  B.    Held^ 

derive  from  the  estate  of  my  said  sister,  I  bequeath  the  must  contri- 

same  unto  my  five  nephews  and  nieces,  or  such  of  them  5"*®  ""^^  '^® 

,  former  to- 

as  may  be  living  at  my  death.  wards  payment 

of  the  debts, 

Phoebe  Lancaster  died  in  1867,  and  Frances  Green*  le^iiee. 
wood  in  1858. 

The  executors  of  Phcebe  Lancaster  paid  and  trans- 
ferred to  the  executors  of  Frances  Greenwood,  in  respect 
of  her  legacies,  the  sum  of  7,000Z.  £3  per  Cents.,  85Z. 
Long  Annuities  and  1,500/.  East  India  Stock,  and  her 
share  of  the  residue  was  computed  at  12,000/. 

This  was  a  special  case,  and  the  Plaintiffs,  the  three 
sons  of  Thomas  Ctreenwood,  submitted,  that  according 
to  the  true  construction  of  the  will  of  Frances  Green- 

VOL.  XXVI.  1 1  wood, 
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wood^  that  portion  of  her  estate  which  she  derived  froiD 
her  sister  Phcsbe  was  liable  to  contribute,  rateably  with 
the  remaining  portion  of  her  estate,  towards  the  pay- 
Jemmbit*  ment  of  her  debts,  funeral  and  testamentary  and  other 
expenses,  and  towards  the  payment  of  the  legacies  given 
by  her  will. 

The  Defendants,  the  five  nephews  and  nieces,  con- 
tended that  they  were  entitled  to  their  legacy  without 
any  such  liability  to  contribution.  The  question  was 
now  submitted  for  the  opinion  of  the  Court. 

Mr.  Lloyd  and  Mr.  Roundell  Palmer  for  the  Plain- 
tiffs. Frances  Oreenwood  has  divided  her  residue  into 
two  portions,  viz.  the  one  derived  by  her  from  her 
sister,  and  the  other  consisting  of  her  own  property. 
These  two  portions,  though  given  to  two  different 
classes  of  persons,  constitute,  in  fact,  the  residuary 
estate  of  the  testatrix,  and  they  must  both  contribute, 
rateably,  towards  the  payment  of  her  debts  and  legacies. 

Mr.  Shapter  and  Mr.  Klngdon  for  the  Defendants. 
The  testatrix  makes  a  distinction  between  that  portion 
of  her  property  which  she  derived  from  her  sister  and 
her  own.  The  latter  she  emphatically  calls  **  my  pro- 
perty" twice  over,  although  she  afterwards  uses  the 
expression  *'  my  property  that  may  consist  of  what  I 
may  derive  from  my  sister."  She  first  proceeds  to  dis- 
pose of  her  own  property  by  giving  specific  chattels, 
such  as  chairs,  &c.  in  her  actual  possession,  and  in  no 
way  derived  from  her  sister,  and  then  gives  small  pecu- 
niary legacies  and  a  large  legacy,  which  latter,  in  certain 
events,  is  to  fall  into  her  own  estate.  It  cannot  be 
supposed  that  this  legacy  was  to  be  raised  out  of  the 
iVDo  estates,  and  on  failure  to  fall  into  one;  she  must 
have  meant  it  to  fell  into  the  fund  from  whieb  it  wa« 

taken. 
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taken,  and  it  must  therefore  be  taken  from  her  own 

estate  alone.     The  principle  noscitur  a  sociis  applies.    ^ 

,  ,  •         I  .  Greenwood 

and  shews  that  the  other  small  pecuniary  legacies  were  «. 

to  come  out  of  her  own  estate.  emmett. 


The  testatrix,  having  up  to  this  point  dealt  with 
l*er  own  property  exclusively,  then  proceeds  to  dispose 
of  her  residue,  which  she  gives  to  the  Plaintiflb,  with  an 
lexcepftion  of  what  she  derived  from  her  sister,  and  this 
ehe  gives  to  the  Defendants.  Though  the  testatrix 
calls  the  property  derived  from  her  sister  residue ^  still 
ft  is  a  specific  bequest  of  what  was  excepted  out  of  the 
tesiduary  bequest  to  the  Plaintiffs,  and  was  a  particular 
residtie.  The  word  residue  often  means  aliquot  share; 
Lhyd  V.  Lloyd{a);  Easum  v.  Apptefotd  (b) ;  Page  v. 
LeapingweU(c). 

Mr.  Lhyd  in  reply.  There  is  nothing  absurd  in  a 
testatrix  desiring  a  large  legacy  to  be  raised  out  of 
two  funds,  and  on  feilure  of  the  gift  to  fall  into  one  of 
those  funds  exclusively;  and  that  supposed  difficulty 
being  removed  out  of  the  way,  the  case  resolves  itself 
into  a  simple  division  of  residue  into  two  shares,  after 
the  whote  estate  has  borne  all  its  legitimate  legal 
burdens. 

The  Master  of  the  Rolls  was  of  opinion  that  the 
word  '*  residue"  was  used  in  the  same  sense  in  both  in- 
stances; viz.,  as  something  remaining  after  bearing  the 
burdens  on  it.  He  declared  that  the  two  estates  must 
contribute  rateably  towards  the  payment  of  the  debts, 
expenses  and  all  the  pecuniary  legacies. 

(•)  4  Bemt.  331.        («)  5  Myl.  ^  Cr.  56.        (r)  It  Feft.  4«d. 


Note. — ^Affirmed  by  the  Lords  Justices. 
I  i2 
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April  29. 

A  father  had 
an  exclusive 
power  of  ap- 
pointment in 
favor  of  his 
children  over  a 
fund,  which,  in 
default,  was 
limited  to  them 
equally,  and, 
as  representa- 
tive of  a  de- 
ceased son,  he 
was,  in  default 
of  appoint- 
ment, benefi- 
cially entitled 
to  one  third  of 
the  fund.    The 
father  released 
the  power  to 
his  mort- 
gagees : — 
Mild,  that 
the  power 
had  been 
effectually  de- 
stroyed, and 
the  Court  de- 
clared the 
rights  of  the 
parties  conse- 

3uent  on  such 
estruction. 


SMITH  V.  HOUBLON. 

T>  Y  a  settlement  made  on  the  marriage  of  Mr.  and 
-^^  Mrs.  Cotton,  in  1833,  funds  were  vested  in  trus- 
tees, on  trust  for  Mr.  Cotton  for  life,  with  remainder  to 
Mrs.  Cotton  for  life,  and  after  the  death  of  the  survivor, 
**  upon  trust  for  all  and  every,  or  such  one  or  more,  in 
exclusion  of  any  other  or  others,  of  the  child  or  children 
of  the  marriage,*'  to  be  vested  and  payable  at  such  time 
or  respective  times,  and  in  such  shares,  &c.  &c.,  as  Mr. 
and  Mrs.  Cotton  jointly,  or  the  survivor,  should  appoint; 
and,  in  default  of  appointment,  in  trust  for  all  the 
children  in  equal  shares. 

The  settlement  contained  a  proviso,  giving  over  the 
shares  of  any  dying  under  twenty-one  without  having 
been  married,  and  a  hotchpot  clause,  together  with  the 
usual  powers  for  maintenance,  &c. 

Mrs.  Cotton  died  in  1838.  There  were  three  children 
of  the  marriage,  viz.,  John,  Maria  and  Mariann.  John 
attained  twenty-one,  and  died  in  1857,  intestate  and 
without  having  been  married,  and  his  father,  Mr.  Cotton, 
was  his  legal  personal  representative.  Maria  had 
attained  twenty-one,  and  was  living,  but  Mariann  was 
still  an  infant. 


In  1858,  Mr.  Cotton  assigned  all  the  one  undivided 
equal  third  part  or  share  in  the  trust  funds,  to  which  he, 
as  next  of  kin  and  administrator  of  his  son,  was  then  enti- 
tled, by  way  of  mortgage,  to  secure  1 1,000/.  And  Mr. 
Cotton  thereby  released  and  for  ever  discharged  the  said 

one- 
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one*third  share  of  the  trust  funds  of  and  from  the  power 
of  appointment  given  or  limited  to  him,  to  the  end  and  in- 
tent that  the  same  share  might  thenceforth  be  discharged 
and  exonerated  from  the  power  of  appointment,  and  that 
he  might  be  absolutely  excluded  from  exercising  the  same 
power,  so  far  as  respected  the  same  share;  but  so, 
nevertheless,  as  not  to  prejudice  his  powers  over  the 
portion  of  the  trust  funds  not  thereby  assigned. 

This   partial  release  of  the   power   was  considered . 
by  the  parties  nugatory. 

The  mortgage  was  afterwards  transferred,  and  by  a 
deed  executed  in  1859,  and  made  between  Mr.  Cotton 
of  the  one  part,  and  the  transferees  of  the  mortgage  of 
the  other,  Mr.  Cotton  thereby  released  and  for  ever  dis* 
charged,  unto  the  transferees,  all  the  trust  funds,  of  and 
from  the  power  of  appointment  given  to  him  by  the  set- 
tlement, to  the  end  and  intent  that  the  same  trust  funds 
might  thenceforth  be  discharged  and  exonerated  from  his 
power  of  appointment,  and  that  he  might  be  barred  and 
absolutely  excluded  from  exercising  the  same  power  as 
to  any  portion  of  the  trust  funds,  and  that  such  trust 
funds  might  devolve  according  to  the  provisions  made 
by  the  marriage  settlement  in  default  of  appointment. 

This  suit  was  instituted  by  the  mortgagees,  Mr,  Cotton 
and  Maria  Cotton^  against  the  trustees,  and  they  insisted 
that  under  the  circumstances  hereinbefore  stated,  the 
mortgagees  were  entitled  to  one  third  portion  of  the 
trust  funds,  and  that  another  third  portion  of  the  trust 
funds  was  vested  in  Alexander  Cotton  for  his  life,  with 
an  absolute  and  indefeazible  remainder  to  Maria  Cot- 
ton,  and  that  they  were  entitled  to  demand  a  transfer  to 
them  of  the  last-mentioned  third  portion,  and  were 
desirous  of  having  such  transfer  effected.    The  bill  also 

stated; 
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1869.       sUted,  that  tbe  trustees  were  ub willing  to  make  such; 

^tP'*^      tran8fei:s  without  the  sanetioa  of  this  Court* 
Smith 

V. 

HounoK.  Th^  bill  prayed  that  the  rights  of  ajl  parties  to  tbe 
funds  might  be  ascertained  and  declared,  and  that  the 
trust  funds  iBight  be  divided  and  apportioned  amongst 
tbe  parties  interested  therein;  and  for  a  dectaration,. 
that  the  son  Jo/in's  share,  oa  the  release  of  the  power^ 
became  vested  in  the  mortgagees.  It  also  prayed  for 
a  transfer  of  tbe  shares  of  John  and  Maria^ 

Mr.  R.  Palmer  and  Mr.  Hobhouse,  for  the  Plaintiffs. 
At  oi>e  time,  great  doubt&were  entertained  whether  such 
a  power  as  this  could  be  released  or  extinguished,  but  it 
was  ultimately  settled  tbajt  it  could ;  West  v.  Bemey  (a) ; 
SmUh  V.  Death  {b)\  Somer  v.  Swaim,{c)y  BkUetf  t.. 
Gue$t{d);  SugdL  on  Potper$(e). 

This  case  differs  froga  Cunynghame  v.  Thumla!a>{f)y. 
for  there  tbe  donee  of  the  power,  by  tbe  deed  re* 
leasing  it,  obtained  for  himtself  a  personal  benefit,  to< 
which  he  would  not  otherwise  have  been  cmtitled;  Here 
tbe  case  is  otherwise,  and  the  release  is  to  the  mort- 
gagees, as  against  whom,  the  mortgagor  could  not  exe* 
cute  tbe  power,  in  derogation  of  his  own  grant. 

Mr.  Osborne  for  the  Defendants,  tbe  trustees  of  tbe 
settlement.  This  case  is  governed  by  Cunynghame  v. 
ThurhWf  where  it  was  decided  that  tbe  &ther  could  not 
have  any  benefit  from  his  own  act  in  releasing  a  power; 
tbe  point  as  to  a  release  to  a  purchaser  for  valuable  con- 
sideration' was  not  raised. 

The 

{a)  1  Rtttf.4-  Jtf.  431.  («)   VoL  1,  pp.  101',  102  (6M 

ib)  ^Madd,^n.  edU.) 

(c)  1  Turn,  *  R,  430.  (/)  1  Ruu.  <J  MyL  436. 
(J)  1  Ruu.  4  M.  440. 
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The  Mastbr  of  ike  Rolls. 

I  will  merely  declare,  that  the  power  was  effectually 
released  by  the  deed  of  1859,  and  the  rights  of  the 
parties  consequent  thereon. 


WARD  r.  GREY.  ^^f*'  ?' 

June  1. 
rilHE  question  in  this  special  case  arose  on  the  will  A  testator  de- 

"*"      and  codicils  of  James  Adams  Gordon,  legatee  undCT^ 

his  will  should 
"  con  tribute  i(  1 
By  his  will,  dated  in  1852,  the  testator  devised  his  per  cent,  out  of 

mansion-house   called   Stocks   House  and   his   Stocks  l^'^'J  ^®?J^®*  , 

to  Mrs.  FP.and 

Estate  to  his  wife  for  life,  with  remainders  over.    And  her  children. 

he  directed  that  all  his  plate,  china,  fixtures,  books  and  gJ^\^c  leffa-* 

furniture,  which  should  be  in  or  about  or  belong  to  his  tees  and  annui- 

said  mansion-house  thereinbefore  devised,  and  also  all  siduary  le- 

such   furniture   as   should   be   purchased   and    placed  gatee(both  in 

,  "^  *^  respect  of  the 

therein  by  his  executors  thereinafter  named,  pursuant  residuary  per- 

to  the  declaration  thereinafter  contained,  and  also  his  J|J|d  of  the  pro- 
grand  piano-forte  in  the  Pantecknicon,  should  be  annexed  duce  of  real 
to  the  same  mansion-house  as  heir-looms  to  go  with  the  ^  be%on- 

same.     And  he  directed  his  executors  to  lay  out  and  verted)  were 
1    •      1  1  1    If  1  .  1  hound  to  con- 

expend,  ID  the  enlargement,  embellishment,  repair  and  tribute. 

completion  of  his  mansion-house  called  Stocks  House,  1     ^^V\'*^ 
and  the  erection  of  two  new  lodges  thereto,  according  children,'*  ex- 
to  certain  plans  and  elevations  which  had  been  pre- anoSfer  partof 
pared  and  approved  by  him,  and   with  such  modifica-  the  will  as  a 
tions  of  detail  as  circumstances  might,  in  the  judgment  flid  her 

of  his  executors,  render  desirable  and  expedient,  and  in  ^JJ^/iy*.  .  ^ 
'  r  /  Held,  that  A, 

refurnishing  the  same  mansion-house,  such  a  sum  of  took  for  life, 
money  as  might,  in  their  judgment,  be  necessary  for  the  g™^"nj.  ^n- 

purpose,  nuities  are 
legacies,  al- 
though a  distinction  is  made  between  them,  in  many  cases,  arising  from  the  peculiar 
terms  of  the  will. 

*'  Residue"  is  not  a  **  legacy,"  in  the  ordinary  sense  of  the  termi  though  the  person 
taking  it  is  a  residuary  legatee. 
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1869.  purpose,  not  exceeding  in  the  whole  the  sum  of  3,000/. 
And  he  bequeathed  to  his  wife  his  marquetterie  book- 
case, and  all  the  Sevres  china  in  his  mansion-house  at 

Gret.  Narsh,  and  also  all  his  furniture,  plate,  books  and 
effects  which  should  be  in  or  about  or  belonging  to 
his  mansion-house  at  Knockespock  at  his  death,  abso- 
lutely, and  also  the  sum  of  1,000/,  which  he  directed 
should  be  paid  to  her  by  his  executors  immediately 
or  as  soon  as  conveniently  might  be  after  his  decease. 

And  he  devised  the  residue  of  his  real  and  personal 
estate  to  trustees,  upon  trust  to  sell  all  his  real  estate, 
and  to  convert  and  get  in  his  residuary  personal  estate, 
and  after  payment  of  his  funeral  expenses  and  debts 
and  the  legacy  thereinbefore  bequeathed  to  his  wife, 
and  after  setting  apart  and  providing  a  sum  of  3,0002. 
for  the  purposes  thereinbefore  expressed,  upon  trust  to 
pay  such  legacies  and  annuities  as  he  might  bequeath 
by  any  codicil  to  his  will,  and  upon  trust  to  pay  the 
clear  residue  of  his  said  residuary  estate  (after  satisfying 
the  bequests  aforesaid)  unto  his  wife  absolutely.  And 
he  declared  that  no  such  annuitant  should  be  allowed  to 
accept  the  value  of  his  or  her  said  annuity  in  lieu  thereof. 

The  testator  afterwards  made  several  codicils  to  his 
will,  by  which  he  gave  a  great  number  of  legacies  and 
annuities,  some  of  the  latter  being  so  small  as  10/.  and 
16/,  a  year. 

By  his  fourth  codicil  he  expressed  himself  in  the  fol- 
lowing terms :— "  Whereas  the  last  legacy  of  Nelson  to 
his  country  has  been  so  ungratefully  ignored,  and  whereas 
I  Iiave  done  my  humble  best  to  carry  it  out  in  my  lifetime, 
I  hereby  desire^  that  every  legatee  under  this  my  last  will 
and  codicils  shall  also  contribute  £1  per  cent.,  out  of 
their  legacies,  to  Mrs.  Horatia  Ward  and  her  children ; 

nor 
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nor  will  they  grudge  it,  if  they  read  the  life  and  deeds  of       1859. 
NehoUf  without  whom  they  would  never  have  the  other 
ninety-nine  parts  to  enjoy/' 

By  his  fifth  codicil  he  gave  a  number  of  pecuniary 
legacies,  two  of  which  were  60/.  only,  and  proceeded 
thus : — "  And  it  is  my  will  that  each  of  the  above  lega- 
cies pay  £1  per  cent,  to  Mrs.  Horatia  Ward,  of  Tenter* 
den,  and  her  family.'* 

The  testator  died  in  1854,  and  questions  arose  as  to 
the  effect  of  the  bequest  to  the  Plaintiff  **  Mrs.  Ward 
and  her  children,'*  and  with  reference  to  the  words 
*'  and  it  is  my  will  that  each  of  the  above  legatees  pay 
£1  per  cent,  to  Mrs.  Horatia  Ward,  of  Tenterden,  and 
her  family." 

Mrs.  Ward  and  her  children  contended  that  all  the 
real  and  personal  estate,  of  every  kind  and  description, 
devised  or  bequeathed  by  the  testator,  and  whether  spe- 
cifically devised  or  bequeathed,  and  whether  directed  to 
be  sold  and  converted  or  not,  and  howsoever  given  or 
disposed  of,  was  liable  to  contribute  £1  per  cent,  in 
their  favor. 

It  was  submitted,  on  the  other  hand,  that  the  Stocks 
House  and  estates  and  hereditaments  devised  therewith, 
and  the  chattels  directed  to  go  with  the  same,  and  the 
3,000/.  directed  to  be  laid  out  in  embellishing  the  house 
and  in  building  lodges  and  otherwise,  and  the  several 
annuities,  and  the  chattels  specifically  bequeathed,  and 
the  legacies  to  servants,  were  not  bound  to  contribute  in 
any  way.  And  further,  that  the  residue  was  not  bound 
to  contribute  (whether  consisting  of  personal  estate  or 
real  estate  directed  to  be  converted  or  of  whatsoever  it 
might  consist),  and  that,  at  all  events,  if  the  residue  was 
bound  to  contribute,  the  jointure  of  600/.  a  year  to 

which 
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wl^ich  Mrs.  O&rdon  ww8  entitled  under  her  marriage 
settlement,  and  the  charge  of  2,000/.,  ought  to  be 
deducted  from  the  value  of  such,  if  any,  residuary 
real  estate  as  was  bound  to  contribute. 

In  addition  to  these,  a  question  had  arisen  as  to  what 
interest  the  Plaintiff  Mrs.  Ward  and  her  children  took 
as  between  themselves,  and  in  particular  whether  she 
took  for  life  and  they  in  remainder,  or  whether  she  and 
they  all  took  jointly,  and  what  was  the  meaning  of  the 
word  "  family." 

The  present  was  a  special  case  framed  in  opder  to 
obtain  the  opinion  of  the  Court  oa  ihese  questionsi  The 
case  was  argued  by 

Mr.  Lloyd  and  Mr.  Giffard  for  the  Plaintiffs,  and  by 

Mr.  R.  Palfner  and  Mr.  F.  M.  Nichols  for  the 
Befendants.  They  cited  : — Nannock  v.  H'orVon  (a)  ; 
Johnson's  Did.  tit  *^ Legacy;'"^  CoweWt  Diet.  tit. 
'"^ Legacy r  Webster's  Diet.  tit.  ''Legacy;**  GodoU 
phin(b);  Crooke  v.  De  Vandes(c);  Evans' r.  C¥oS' 
bie{d);   Windus  v.  Windus(e);   Heath  v.  Weston  (.f). 

As  to  the  interest  taken  by  Mfsi  Ward  in  the  legacy., 
Morse  v.  Morse  (g)  y  Dawson  v.  Bourne  (Ji)^  and  Grocr 
hett  V.  Crockelt(i),  wene  cited^ 


The 

(a)  7  Tor.  39!.  (f)  3  De  Gex,  M.  ^  G.  601. 

(6)  Orpk^  Leg,  ig)  2  Simont^  486. 

(c)  9  Ve$,  204.  {h)  16  Beav.  29. 

(<0  15  5iwow,  600.  (I)  2  PhU.  663. 
(e)  6  De  Ges,  Af.  ^  G.  549; 
21  Bear.  373. 
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The  Master  of  the  Rolls.  ^®*^^ 

The  questiona  raiAed  by  this  special  ease  are^  first,  ^** 

¥Khether  the  specific  legatees  ai?e  to  contrtbate  £.1  pev  Ok^t. 
cent  on  the  val«e  of  their  legacies ;  secondly,  whelheff  ^^^  ^' 
the  aiuioitants.  are  to  contribute  £1  per  cent,  on  their 
aAnuiiies ;  thirdly,  whether  a  sum,  not  exceeding  3,000f.^ 
which  is  to  be  applied  by  the  trustees,  in  their  diacrcK 
tion,  for  the  enlargement,  embellishment,  repair  and 
completion  of  his  mansion-house,  erection  of  lodges,  and 
refttrniahing  his  bouse,  is  to  contribute  £\  per  cent. ; 
fourthly,  wbethev  the  residuary  estate  ia  also  to  contri- 
bute £1  per  ceut ;  and,  finaUy,  what  are  the  interests  of 
Mrs.  Moratia  Ward  and  her  children  undev  the  bequest,, 
whatever  it  may  be. 

The  first  thing  to  be  considered  is  this :  What  is  the 
extent  of  the  meaning  of  the  word  ^*  legacies'^  in  the 
fourth  codicil?  According  to  the  plain  import  of  the 
word,  it  includes  specific  as  well  as  pecuniary  legacies^ 
I  think,  then,  the  burden  of  proof  lies  on  tliose  who 
dispute  the  claim'  of  the  Plaintiff  to  shew,  that  accord* 
ing  to  the  true  construction  of  the  will,  these  words  are 
confined  to  pecuniary  legacies  alone.  I  think  it  clear, 
that  if  the  testator  had,  by  his  will,  given  a  sum  of  Consols, 
standing  in  his  name  in  the  books  of  the  Bank  to  one  par- 
ticular person,  that  legatee  would  have  had  to  contribute 
£1  per  cent.  Why  then  is  any  distinction  to  be  made 
between  mere  chattels  specifically  given  and  stock 
specifically  given?  The  arguments  against  thia  con- 
struction, are,  first,  the  improbability  of  a  testator  in- 
tending such  an  awkward  mode  of  making  a  bequest  as- 
by  valuing  all  the  specific  chattels,  and  paying  £1  per 
cent,  on  the  amount  to  the  legatee.  Next,  is  is  urged 
that,  as  to  those  chattels  which  are  directed  to  go 
as  heir^looms,  they  must  properly  be  treated  as  part 

of 
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1869.  of  the  real  estate,  and  cannot  fairly  be  regarded  «8 
legacies,  in  the  proper  sense  of  that  term.  In  addition 
to  this,  it  is  also  pointed  out,  that  the  gift  to  the  Plain- 
tiff specifies  that  contribution  is  to  be  made  to  her  by 
the  legatees,  out  of  their  legacies,  and  that  contribution 
out  of  anything  means  a  payment  or  delivery  of  a  part 
of  that  thing,  but  that  contribution,  in  that  sense, 
cannot  properly  be  made  out  of  books  or  furniture  or  a 
piano-forte. 

There  is  certainly  much  force  in  these  arguments,  and 
yet  the  expressions  observed  upon  would  be  perfectly 
inappropriate  as  applied  to  a  specific  gift  of  stock,  or  of 
a  debt,  or  of  a  balance  at  a  banker's;  and  I  do  not  feel 
myself  at  liberty  to  draw  fine  distinctions  between  two 
classes  of  specific  legacies.  I  doubt  whether  the  tes- 
tator intended  by  the  words  "  out  of*'  to  point  out  any 
particular  description  of  legatees  who  were  to  contri- 
bute; and,  as  he  has  used  the  word  **  legacies**  gene- 
rally, I  think  all  legacies  must  contribute :  that  is,  all 
legatees,  as  a  condition  of  taking  their  legacies,  must 
pay  £1  percent,  on  the  value  of  them  to  the  Plaintiff  and 
her  children,  and  that  this  must  be  assessed  in  the  same 
manner  as  legacy  duty. 

With  respect  to  the  3,000/.,  I  think  it  does  not  con- 
tribute. My  reasons  for  this  are  as  follows.  In  the  first 
place,  the  argument  relative  to  the  heir-looms,  if  ever 
applicable,  is  applicable  to  a  gift  of  money  for  the  im- 
provement of  the  estate;  but  I  principally  rely  on  this, 
that  the  amount  to  be  raised  is,  so  much  as,  in  the 
opinion  of  the  trustees,  not  exceeding  3,000Z.  will  be  re- 
quired for  the  purposes  specified  in  the  will.  The  limit 
of  the  gift,  therefore,  is  the  amount  proper  to  be* laid  out 
on  the  estate ;  and  no  other  element  or  measure  of  that 
amount  is  given,  except  that  it  is  not  to  exceed  3,000/. 

If, 
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If,  thererorey  the  trustees  raise  the  exact  amount  they  1859. 
think  necessary,  and  if  they  are  accurate  in  their  esti- 
mate, this  consequence  follows :  that  if  that  sum  is 
reduced  by  a  contribution  of  £1  per  cent,  the  amount 
to  be  laid  out  will  fall  short  by  £1  per  cent,  of  the  sum 
necessary  to  be  applied.  The  deficiency,  no  doubt,  is 
small,  but  the  principle  must  be  the  same,  and  the  will 
furnishes  me  with  no  means  of  supplying  that  de- 
ficiency. 

Another  reason  why  I  think  this  sum  is  not  to  contri- 
bute is,  that  a  portion  of  the  3,000/.  is  to  be  laid  out,  if 
thought  proper,  in  refurnishing  the  mansion-house,  but 
if  I  am  right  in  the  conclusion  I  have  come  to  on  the 
first  point,  the  furniture  so  bought  and  supplied  to  the 
person  who  enjoys  the  mansion-house  under  the  will 
would  be  a  legacy  on  which  the  legatees  would  have  to 
contribute  £1  per  cent,  on  their  interest.  If  therefore 
£1  per  cent,  were  deducted  from  the  whole  sum  ex- 
pended by  the  trustees,  one  portion  of  it,  namely,  that 
devoted  to  the  purchase  of  new  furniture,  would  make 
this  contribution  of  £1  per  cent,  twice  over,  which  is 
clearly  not  intended  by  the  will. 

The  next  question  is,  whether  the  annuities  are  to  con* 
tribute  ?  Generally  speaking,  annuities  are  legacies ; 
and  although  a  distinction  is  made  between  them  in 
many  cases,  arising  from  the  peculiar  terms  of  the  will, 
I  do  not  find  anything  which  lead  me  to  that  result  in 
the  present  case.  Here  the  only  words  on  which  any 
reliance  can  be  laid  for  this  purpose  are,  that,  in  the  con- 
cluding part  of  the  will,  the  testator  directs  the  residue 
shall  be  held  in  trust  to  pay  "  such  legacies  and  annuU 
ties  as  he  might  bequeath  by  any  codicil  to  his  will/^ 
But  I  think  this  is  not  sufficient,  and  the  more  so,  as  the 

reasotf 
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1859.  retBOD  git^en  by  the  testator  for  the  payineot  to  tlie 
Pkuntiff,  and  his  belief  that  the  legatees  mil  not  grudge 
the  paymeDty  applies  as  much  to  the  annuitants  as  to  the 

Omt.  other  legatees.  It  is  said,  that  many  of  these  annuities 
are  small  and  are  directed  to  be  paid  to  servants  and 
others  in  homble  circumstances.  That  is  true,  but  the 
weight  of  this  argument  is  removed  by  the  cifcumataocey 
that  bequests  of  small  sums  of  money  are  in  the  same 
position,  and  that  they  are  not  only  included  by  general 
inference,  but  also  by  express  words,  as  in  the  fifth 
codicil,  where  the  words  directing  contribution  follow 
six  bequests,  two  of  which  are  of  fifty  pounds  each, 
supplying,  therefore,  in  those  cases,  only  a  contribution 
of  ten  shillings  each. 

.  On  the  question  of  whether  the  residue  is  to  contri- 
bute, I  have  felt  more  difiicuUy.  It  is  a  question  on 
which  t  feel  satisfied  different  persons  will  come  to  oppo- 
site conclusions,  arising  from  the  peculiar  view  they  may 
take  of  the  testator's  words,  and  the  force  which  they 
may  attribute  to  them.  On  one  hand,  it  is  true,  that 
"  residue"  is  not  a  "  legacy"  in  the  ordinary  sense  of 
the  term ;  and  it  was  justly  observed,  that  *'  residue"  is 
what  remains  after  payment  of  legacies*  On  the  other 
hand,  the  person  who  takes  the  residue  is  always  called 
residuary  legatee;  nor  is  there  any  other  designation 
that  I  am  aware  of  that  is  applied  to  the  person 
taking  that  interest  under  any  will.  The  words  here  are, 
*  every  legatee"  is  to  contribute  **  out  of  their  legacies." 
The  residuary  legatee  is,  in  my  opinion,  included  in  the 
word  ^'legatee,"  and  "out  of  their  legacies'*  means  out 
of  all  dieir  legacies.  I  think  the  testator  did  not  mean, 
that  because  the  residuary  legatee  was  also  a  pecuniary 
legatee,  the  residue  was  to  be  excepted  from  contri- 
bution, and  I  found  my  opinion,  not  so  much  on  the 
use  of  the  word  *'  leguiee**  as  on  the  words  of  the  codicil 

to 
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to  mhkh  I  have  referred  «od  repeat,  aamely,  ''Nor  will  1859. 
tbey  gfodge  if;,  if  tbey  read  the  life  aikl  deeds  of  Nelmn^ 
ffitbottt  whom  they  would  never  have  the  other  ninety- 
nine  parts  k>  enjoy/'  Of  ¥fbiai  ninety-nine  parU  ia  he 
speaking?  I  think  he  means  the  ninety-nine  parts  of 
everything  tbey  take  under  the  wilL  As  far  as  the 
meaning  of  the  testator  can  be  gathered  from  these 
words^  it  seems  to  me  as  if  he  treated  the  preservation  of 
his  country  as  due  to  Nelson,  and  had  reasoned  some- 
thing to  this  effect:— ''Without  him^  I,  the  testator, 
should  have  liad  nothing  to  leave  to  any  one,  and  as 
you,  who  take  benefits  under  my  will,  get  what  you  do 
because  he  has  preserved  it,  you  must  not  grudge  giving 
up  one-hundredth  part  of  these  benefits  to  the  object  of 
the  dying  regard  and  affection  of  that  man  who  has 
preserved  all  that  I  give  to  you/' 

It  is  impossible  to  say  this  is  clear.  It  certainly  is  no 
question  of  law,  no  decided  cases  throw  the  slightest 
light  on  the  subject,  it  depends  on  what  ideas  these 
words  of  the  testator  convey  to  the  mind  of  the  man 
who  reads  and  hears  them,  and  the  result,  in  my  mind, 
is  that  which  I  have  stated. 

There  is  still  ohe  remaining  question  put  to  me  by  this 
special  case,  namely,  what  is  the  nature  of  the  interest 
taken  by  the  Plaintiff  and  her  children  in  this  bequest? 
I  cannot  find  any  distinct  authority  on  this  subject,  but 
following  the  opinion  of  Lord  Cottenham  in  Crockett  v. 
Crockett  (a),  which  this  case  closely  resembles,  I  am  of 
opinion,  first,  that  the  Plaintiff  and  her  children  do 
not  take  as  joint  tenants;  and,  next,  adopting  one  of 
the  alternatives  suggested  by  the  Lord  Chancellor,  I 
am  of  opinion  that  the  Plaintiff  takes  an  estate  for  life 

in 
(fl)  2  FhiL  653. 
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iQ  the  fund  (a),  with  a  power  of  appointment  amongst 
her  children,  and  in  default  of  appointment,  and  subject 
to  her  life  estate,  the  children  take  the  bequest  equally 
among  them,  and  I  will  answer  the  case  accordingly. 

Mr.  Lloyd.    Does  the  Conrt  consider  the  real  estate 
liable  to  contribute  ? 


The  Masteb  of  the  Rolls. 

As  to  the  residuary  real  estate,  it  is  converted  into 
money  by  the  direction  to  sell  and  pay  the  debts  and 
legacies,  and  I  treat  it  as  liable  to  contribute ;  but  I 
think  that  that  part  of  the  real  estate  which  is  not 
directed  to  be  sold  is  not 

(o)  See  Aud$Uy  v.  Horn,  ante,  page  195. 
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READ  V.  STEDMAN.  •^«»-  21. 

Feb.  11. 
rpHE  testator  Chambers  Hall,  by  his  will  dated  the  The  l  WUL  4, 
■^      8th  of  February,  1866,  expressed  himself  as  fol-  rfgh^^rVx.^* 
lows : — ^  I  give,   devise  and  bequeath  unto  Charlotte  ecutors  to  the 
Read  (widow  of  my  late  dear  friend  David  Charles  residue), 
Read,   late  of   Salisbury,    artist),   unto   Mary    Read  ^J^^^^^^^^^ 
(daughter  of  Charlotte  Read),  and  unto  my  dear  friend  proof  from  the 
Charles   Henry  Stedman,  esq.,   and  to  the  survivors  {Jj^^^xlcut^or!* 
and  survivor  of  them,  and  to  the  executors  and  ad-     Devise  and 
ministrators  of  such  survivor,  all  my  £3  per  Centum  sidueoftes- 

Consolidated  Bank  Annuities,  all  my  Long  Annuities,  **^5'»Pj;^P«'*y 

"^  ^  .       to  ^.,  B.  and 

and  also  all  my  Royal  Exchange  Stock,  together  with  c.,  "upon 

all  the  rest,  residue  and  remainder  of  my  property,  of  Jj^^gnj*™" 

what  nature  or  kind  soever,  and  to  which  I  am  now  in  debu  and  cer- 

my  own  right,  or  to  which  I  may  or  shall  hereafter  be  j^"  tesutw,  in 

or  become  entitled  to,  either  in  possession,  reversion,  a  subsequent 

re^iaioder  or  expectancy,  upon  trust,  in  the  6rst  place,  pointed  A.,  B. 

to  Qollect  and  get  in  all  my  said  estate  and  convert  the  *"^^  ^'  ^'"/u' 
®  ^  ecutors,  and  he 

same  into  money,  and  thereout  to  pay  all  my  Just  debts,  died  without 
funeral  and  testamentary  expenses  and  the  expenses  of  jJ^^^^thaTthe 
proving  this  my  will ;  and  in  the  next  place,  to  raise  Crown,  as 
aud  pay  the  several  legacies  hereinafter  given  and  be-  executors,  was 
queatbed,  or  which  I  may  hereafter  give  or  bequeath  by  entitled  to  the 
any  codicil  or  codicils  to  this  my  will.     He  then  be-  residue. 
queatbed  to  bis  sister  Mrs.  Eliza  Stirling  3,000/.  £3 
per  Cent,  Consols ;  to  Sarah  Hall,  widow  of  his  late 
brother  William  Hall,  deceased,  the  interest,  dividends 
and  annual  produce  of  and  in  the  sum  of  3,000/.  Consols 
for  life,  aad  afterwards  to  her  children ;  and  he  gave 
other  legacies,  &c.  amongst   them,   he  gave  600/.  to 
CAarhite  Read,  600/.  to  Mary  Read,  and  360/.  to 
Charles  Henry  Steadman  (the  executors). 

VOL.  XXVI.  K  K  His 
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1859.  His  will  proceeded  thus: — ''  And  I  appoint  the  said 

Charlotte  Read,  the  said  Mary  Read  (daughter  of  the 
said  Charlotte  Read),  and  the  said  Charles  Henry  Stead- 
man,  executrixes  and  executor  or  this  my  will.  And  I 
direct,  that  the  said  Charles  Henry  Stedman  shall  be 
employed  as  the  attorney  and  solicitor  of  the  trustees 
and  executors  for  the  time  being  of  this  my  will,  and 
that  he  shall  be  paid,  out  of  my  moneys,  estate  and 
effects,  all  his  professional  costs,  charges  and  expenses 
as  such  attorney  and  solicitor  as  aforesaid,  as  between 
attorney  and  client,  notwithstanding  his  beiflg  such 
trustee  and  executor  as  aforesaid.  Provided  always, 
and  I  do  hereby  declare,  that  so  often  as  any  trustee  or 
executor  for  the  time  being  of  this  my  will,  who  shall 
and  may  have  accepted  and  acted  under  the  trusts 
thereof,  shall  die  or  become  unwilling  or  unable  to  act 
in  the  trusts  hereby  created,  it  shall  be  lawful  for  the 
surviving  or  continuing  trustees  or  trustee,  if  he  and 
they  shall  think  fit,  and  if  there  shall  be  no  such  trustee 
then  for  the  retiring  trustee,  and  if  there  shall  be  no 
such  trustee,  then  for  the  executors  or  administra- 
tors of  the  last  deceased  trustee,  to  nominate  a  new 
trustee  and  executor  or  trustees  and  executors  to  supply 
the  said  vacancy  or  vacancies,  and  such  new  trustee 
and  executor,  or  trustees  or  executors,  shall  be  com- 
petent to  exercise  all  the  powers  and  authorities  herein 
contained.  And  I  declare,  that  every  trustee  and  exe- 
cutor of  this  my  will  shall  be  charged  with  all  moneys 
only  as  he  shall  actually  receive,  and  for  his  own  acts, 
receipts,  neglects  and  defaults  only,  notwithstanding 
his  signing  any  receipt  or  other  document  for  the  sake 
of  conformity,  nor  for  any  involuntary  loss  or  losses,  and 
that  every  trustee  and  executor  shall  be  entitled  to  re- 
tain or  pay  himself  all  costs  and  expenses  of  or  attend- 
ing the  execution  of  the  trusts  hereby  in  them  reposed 

as 
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as  aforesaid,  or  any  matter  or  thing  relating  to  this        1869. 
my  will." 

The  testator  afterwards  made  a  codicil,  whereby,  after 
giving  some  charitable  legacies,  he  proceeded  in  these 
words  : — *'  I  give  and  bequeath  unto  Charlotte  Read^ 
in  addition  to  what  I  have  before  given  her  by  my  will, 
the  sum  of  1,000^  £3  per  Centum  Consolidated  Bank 
Annuities,  to  and  for  her  own  sole  use  and  benefit,  in  tes- 
timony of  my  gratitude,  and  as  an  additional  mark  of 
my  respect  and  esteem  for  her,  in  waiting  and  attending 
upon  me,  with  such  continued  and  undeviating  kind- 
nessy  throughout  the  whole  period  of  the  long  and  painful 
sickness  with  which  it  has  pleased  God  to  afflict  me.'' 

The  testator  died  shortly  after  the  date  of  the  codicil, 
and  his  will  and  codicils  were,  on  the  19th  of  September, 
1866,  proved  by  the  Plaintiff,  Mrs.  Read,  and  the  De- 
fendant Charles  Henry  Stedman,  power  being  reserved 
of  making  the  like  grant  to  the  Defendant  Mary  Read, 
the  other  executrix  named  in  the  said  will  (she  being 
an  infant),  when  she  should  apply  for  the  same,  which, 
however,  she  had  never  yet  done. 

The  testator  was  an  illegitimate  child,  and  he  had 
never  been  married.  A  question  arose,  whether  the  Crown 
or  the  Plaintiff  and  the  Defendant  Charles  Henry  Sted- 
man  and  Mary  Read  were  entitled  to  the  undisposed  of 
residue  of  the  personal  estate  of  the  testator.  The 
^//orit^y-G^^ra/ claimed  such  undisposed  of  residue  of 
the  personal  estate  on  behalf  of  the  Crown. 

Mr.  R.  Palmer  and  Mr.  Southgate,  for  the  Plaintiff 

Charlotte  Read,    The   executors   are  entitled   to   the 

residue  as  against  the    Crown,    notwithstanding   the 

1 1   Geo.  4  &    1  Will.  4,  c.  40,  which  is  inapplicable 

K  K  2  to 
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1859.  i^  sach  a  case.  The  legacies  to  the  executors  do  not 
affect  the  question,  for  they  are  unequal ;  WilKawu  on 
Executors  (a) ;  besides,  the  testator  assigns  a  reason  for 
Stbomam.  each  legacy  bequeathed  by  him,  and  he  gives  the  l^^ies 
to  his  executors  from  motives  of  friendship  and  gratitude, 
and  not  for  the  trouble  which  the  office  might  impose  upon 
them.  The  trusts  to  be  performed  are  limited,  and  the 
trustee  clauses  will  be  satisfied,  by  their  application  to 
the  bequest  to  Sarah  Hall  and  her  children;  WiUkms  w. 
Roberts  (b).  Here  there  is  no  connection  between  the 
appointment  of  executors  and  the  trust  in  the  first  part 
of  the  will,  and  Sir  W,  Grant  decided  Damson  y. 
Clark  (c)  on  this  ground  :  his  decree,  though  criticised 
by  Lord  Eldon  (d),  was  not  overruled  :  and  io  the  sub- 
sequent case  of  Southouse  v.  Bate{e\  Sir  W.  Crrant 
stated  that  he  still  retained  his  opinion  on  the  subject. 
This  decision  was  followed  in  Russell  v.  Clowes  (f). 


Mr.  Whitbread  for  Mary  Read. 

Mr.  Lee  and  Mr.  Miller,  for  Charles  Henry  Stedman. 
The  executors  have  a  legal  right  to  the  residue,  which 
is  only  to  be  displaced  (as  Lord  Thurlow  expressed  it) 
by  "  irresistible  inference  to  the  contrary ;"  JSowker  v. 
Hunter  (g),  or  by  '^strong  and  violent  presumption  to  the 
contrary  "  Clennell  v.  Letcthwaite  (A).  Though  called 
trustees,  there  is  no  clear  intention  to  make  them  trustees 
of  the  residue;  Pratt  v.  8ladden(i),  The  testator 
knew  he  was  illegitimate,  and  he  must  be  taken  to  have 
known  the  legal  consequences  of  bis  appointing  his 
friends  to  be  his  executors. 

Mr. 

(a)  Page  1166  (3rd  edit.)  (/)  2  Coll,  648. 

(6)  27  L.  J.,  Chan.  177.  (g)  I  Bro.  C.  C.  880. 

(c)  15  Vet.  409.  (h)  2  Vet.  Jun.  470. 

(d)  19  Vet.  247.  (i)  14  Vet.  193. 

(e)  2  Ves.^^  B.  399. 
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Mr.  Wickens,  for  the  Crown.  I  admit  that  the  ques-  1859. 
tion  18  to  be  decided  by  the  law  previous  to  the  1  WilL  4, 
c.  40;  but  this  question  was  expressly  decided  in 
JEUcooh  y.  Mapp  (a)  by  the  House  of  Lords.  RtuseU  v. 
Clowes  (b)  musti  therefore^  be  considered  as  overruled. 
In  the  latter  case,  a  petition  of  appeal  was  prepared 
on  behalf  of  the  Crown,  but  next  of  kin  afterwards 
appeared  and  swept  away  the  fund  from  both  litigants, 
and  thus  prevented  that  case  being  reviewed  by  a  higher 
tribunal.  Here,  the  gift  is  to  the  executors  **  vpan 
trustf'  and  the  testator  afterwards  calls  them  ''  trustees 
and  executors  '^  they  cannot,  therefore,  take  beneficially 
property  held  in  trust ;  again,  the  trustee  clauses  are  in- 
consistent with  a  notion  that  they  were  to  take  the 
property  for  their  own  use, 

Mr.  R.  Palmer^  in  reply. 


The  Master  of  the  Rolls. 

The  question  which  arises  on  this  will  is,  whether  ^^^*  li- 
the executors  of  ChamherB  Hall  take  the  residue  of  his 
estate  which  is  not  disposed  of  by  his  will.  Although  . 
the  will  is  dated  the  8th  of  February ,  1855,  and  the 
Act  was  passed  in  1830,  still  it  does  not  affect  this 
question;  because  it  simply  directed  that. the  residue  of 
personal  estate  undisposed  of  by  a  testator  should,  in 
case  there  was  no  evidence  of  a  contrary  intention,  to 
be  discovered  on  the  face  of  the  will,  go  to  the  next  of 
kin  and  not  to  the  executors  (c) ;  in  effect,  it  merely 
shifted  the  burden  of  proof  from  the  next  of  kin  to  the 
executors.   But  in  this  case,  the  testator  left  no  next  of 

kin, 

(a)  3  fl.  L.    Ca$.    492;    2  (6)  2  Co//.  648. 

PhiL  793;  16  Simons,  568.  (c)  11  GeoA^  1  WillA, c.40. 
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1869.  ^^^t  ^^d  therefore  the  Statute  does  notapply,  inasmnGh 
as  the  question  arises  between  the  Crown  and  the  ex* 
ecutors.  The  question,  therefore!  "^ow  to  be  determined 
Stbdman.  18  exactly  the  same  as  it  would  have  been  if  the  will 
had  been  made  and  the  testator  had  died  before  the 
paising  of  that  Act  and  had  left  next  of  kin. 

The  circumstance  that  the  legacies  to  these  exe- 
cutors are  of  different  amounts  does  not,  in  the  slightest 
degree,  prejudice  their  claim  to  the  residue.  But  the 
question  is  this : — the  property  is  given  to  them  in  trust. 
It  is  not  disputed,  and  indeed  it  is  settled  by  numerous 
authorities,  that  when  property  is  given  to  persons  as 
executors  upon  trust,  they  cannot  take  the  residue  un- 
disposed of,  and  that  so  far  as  those  trusts  fail  it  goes 
to  the  next  of  kin. 

But  a  distinction  is  taken  by  Sir  William  Qrant  in 
Dawson  v.  Clark  (a),  which  is  exactly  applicable  to 
the  present  case.  In  that  case,  as  in  this,  the  gift  of 
the  property  was  to  certain  persons  by  name,  in  trust, 
not  at  that  part  of  the  will  which  gave  the  bequest 
calling  them  executors,  or  giving  them  the  property  in 
that  character;  and,  in  a  subsequent  part  of  the  will, 
the  testator  appointed  the  same  persons  ej^ecutors. 
Sir  William  Grant  says,  **  There  is  no  connection  be- 
tween the  appointment  of  executors  and  this  trust  in 
the  first  part  of  the  will ;  nor  are  there  any  words, 
accompanying  their  appointment  or  subsequent  to  it, 
which  imply  that  the  testator  considered  them  as  sub- 
ject, in  that  character,  to  any  other  trust  than  the  law 
imposed  upon  them,  or  as  having  any  other  interest 
than  that  which  the  law  gives  them.  They  are,  there- 
fore, entitled   to   the  residue   for  their   own   benefit." 

That 
(a)  15  Vei,  409. 
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That  is  the  whole  of  that  case  which  bears  upon  the        1859. 
subject  now  before  me. 

The  question  was  brought  before  Lord  Eldon  by 
appeal,  who,  upon  the  first  hearing,  expressed  a  very 
strong  opinion  against  the  decision  of  Sir  William  Grunt, 
giving,  at  the  same  time,  reasons  for  his  opinion,  which 
no  one  can  read  without  feeling  their  great  force  and 
strength.  His  lordship,  however,  took  time  to  consider 
his  judgment,  and,  afler  waiting  a  year  and  five  months, 
he  affirmed  the  decision  of  Sir  William  Grant  upon 
another  ground,  upon  which  the  Master  of  the  Rolls 
bad  expressed  no  opinion. 

Subsequently  to  this,  the  same  questions  came  inci- 
dentally before  Sir  William  Grant,  in  the  case  of 
Soutkouse  V.  Bate  {a),  when,  after  referring  to  Lord 
JEldon^s  judgment,  of  which  a  note  had  been  handed 
up  to  him,  he  expressed  his  continued  adherence  to  the 
opinion  he  had  previously  expressed,  in  favor  of  the 
peculiar  distinction  upon  which  he  had  founded  his 
decision. 

This  question  came  again  before  the  Lord  Justice 
Knight  Bruce  in  the  case  of  Russell  v.  Clowes  (b),  who, 
afler  a  long  and  careful  argument,  followed  the  decision 
of  Sir  William  Grant.  This  decision  was  again  con- 
firmed by  the  decision  of  Vice-Chancellor  Shadwell  in 
Mapp  V.  Ellcock  (c),  but  the  case  was  taken,  by  appeal, 
before  Lord  Cottenham,  who  concurred  with  Lord  Eldon, 
and  reversed  the  decision  of  the  Vice-Chancellor.  The 
case  was  aflerwards  carried  to  the  House  of  Lords, 
when  the  decision  of  Lord   Cottenham  was  affirmed. 

So 

(a)  2  VcM,  Sf  fi.  396.  (c)  15  Simont,  568. 

{b)  2  CoU.  648. 
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So  that  it  is  now  to  be  considered  as  settled,  by  tb« 
highest  authority,  that  the  distinction  npon  which  Sir 
William  Grant  rested  his  decision  cannot  now  be  sup- 
ported. 

I  cannot  help  observing,  though  I  do  not  think  if 
Necessary  to  refer  to  them  in  detail,  that  the  obser- 
vations of  Lord  JEldon  appear  to  me  to  be  wholly 
unanswerable. 

The  observations  of  Lord  Coiienham  in  the  ease  of 
Mapp  V.  Elkoch  (a)  appear  to  be  such,  as  completely  to 
govern  the  present  case,  if  it  were  rei  nova  and  nol 
already  adjudicated  upon ;  and  I  think  that  they  admit  of 
no  substantial  answer.  His  words  are  to  this  effect : — 
''Sir  William  Orant*$  opinion  in  Dawson  v.  Clarke, 
and  the  Vice-Chancellor's  opinion  in  the  preeent  case, 
do  not  question  the  rule,  that  a  gift  to  executors,  as 
such,  in  trust,  excludes  their  claim  to  any  beneficial 
interest;  and  that  if  the  property  be  left  to  any  third 
persons  in  trust  for  purposes  which  fail,  the  executors 
have  no  claim.  But  it  b  contended,  that  if  the  pro- 
perty, instead  of  being  left  to  the  executors  in  trust,  or 
to  third  persons  in  trust,  be  left  to  the  executors,  not  as 
such  but  in  their  own  names,  upon  trusts  which  iail  or 
do  not  exhaust  the  property,  those  trustees,  in  their 
character  of  executors,  are  entitled  to  the  residue  as  inci- 
dent to  their  office.  I  cannot  see  any  principle  for  this 
distinction.  If  the  official  and  private  character  of  the 
persons  appointed  executors  are  to  be  considered  as 
distinct^  it  would  seem  to  be  immaterial  whether  the 
trustees  were  the  same  persons  who  were  named  exe- 
cutors or  strangers ;  and  if  the  two  characters  are  to  be 
considered  as  united,  the  case  of  a  gift  to  executors  in 
trust  is  complete.    It  seems  to  be  admitted,  that  iZofttn- 

san 
{a)  2  PhUl.  797. 
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son  T.  Taylor  would  negative  the  supposed  distinction^ 
unless  a  gift  in  trust  '  to  the  executors  hereinafter 
named '  be  so  different  from  a  gift  to  persons  by  name, 
who  are  afterwards  appointed  executors,  as  to  operate 
a8  a  transfer  of  the  residue  from  the  next  of  kin  to  the 
executors.  It  would  be  to  be  regretted  if  the  title  to 
property  wefe  to  depend  on  such  unsubstantial  die-" 
tinotiooB  as  these/' 

Tlieref  \n  no  word  iti  thid  in  which  I  do  not  d(»iicor4 
If  th«  property  is  given  to  the  executorii  by  name  (as  iti 
this  case  it  is  giten  to  CharhtU  Read,  to  Mary  Read 
and  to  Ckartee  Hmry  St^dman),  not  appoititiilg  them 
executors^  but  treating  them  quite  distinctly  iVom  parties 
having  any  trust,  it  is  quite  clear  they  could  take  no- 
thing in  that  property  which  was  given  to  them  in  trust, 
except  to  far  as  the  trusts  were  declared.  If  it  is  given 
to  them  in  their  character  of  executors,  then  it  is  also 
dear^  upon  the  decided  cases^  that  they  cannot  take  it  j 
and  if  this  rule  is  to  be  applied  to  the  present  case,  it  is 
conclusive  upon  the  point ;  and  all  the  various  passages 
which  I  have  read  contained  in  this  will,  and  which  relate 
to  the  duty  of  executors  relative  to  this  property,  would 
make  me  hesitate  long,  even  if  the  case  of  Mapp  v. 
EUcoch  had  not  been  decided  as  it  has,  before  I  could 
have  followed  the  decisions  which  follow  Sir  William 
Grants  rale  in  that  case. 

I  entertain  no  doubt,  therefore,  from  these  pa»* 
sages  and  taking  the  whole  together,  that  it  is  conclu- 
sively established,  that  the  testator  did  not  intend  his 
executors  to  take  this  property  beneficially,  beyond  the 
amounts  of  the  legacies  which  he  gave  them,  and  I  must 
therefore  declare,  that  the  Crown,  and  not  the  executors, 
is  entitled  to  the  residue. 
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WILD  V.  MILNE. 

Jpnl  21. 

Sevenl  pei^  mHE  Plaintiff  Wild,  the  Defendant  Milne,  and  the  fi?e 

1^9iDUy^entUJed  Other  co-Defendants,  were  engaged  in  working  a 

to  Mveral  colliery  called  the  Dean  Colliery.    They  had  obtained 

liery,  worked  seven  leases  of  different  parts  of  the  property  for  terms 

itin^part^^  ranging  between  twenty-one  and  forty  years.     There 

on  a  diisolu-  were  no  articles  of  partnership  and  no  fixed  term  for  its 

of  Seco^*"**  duration,  but  the  partners  were  entitled  in  equal  shares 

ownertof  th«     to  the  profits, 
leftset  could 
not  luiUt  on  a 

though  there         In  consequence  of  some  disagreements,  the  Plain* 

might  be  no  ^\ff  crgye  notice  to  dissolve,   and   instituted   this  suit 
debU,  but  that  ^ 

the  whole  against  his  co*partners  to  have  the  partnership  wound- 

muit  be  told,  ^p      j^.  jy  ^^^  ^jj^g^  ^j^^^  ^j^^^^  ^^^^  ^^^  ^^^^^  y^^^  j^ 

prayed  that  the  partnership  property  might  be  sold  and 
applied  in  payment  of  the  debts  and  liabilities,  and 
that  the  surplus  might  be  divided. 

This  was  resisted  by  the  Defendant  MUne  alone,  and 
the  case  was  now  brought  on  for  hearing. 

Mr.  iZ.  Palmer  and  Mr.  Eddis,  for  the  Plaintiff,  con- 
tended that  the  partnership,  being  at  will,  might  be 
determined  at  any  time  by  any  one  of  the  partners; 
and  secondly,  that  the  leaseholds  must  be  sold  in  the 
same  way  as  all  the  other  partnership  property.  They 
cited  :  Featherstonhaugh  v.  Fenwick  (a)  \  Crawshay  v. 
Maule  (J)  ;  Darby  v.  Darby  (c). 

Mr. 

(a)  17  Va,  298.  (c)  3  Drew.  501—505. 

(h)  1  Swan.  498. 
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Mr.  Lloyd  and  Mr.  Fowler  for  Milne.  A  sale  of  1859. 
real  estate  is  only  ordered  for  the  purpose  of  pro- 
viding for  the  payment  of  the  debts ;  but  here  it  is  not 
alleged  that  there  are  any  debts,  and  therefore  there 
is  no  necessity  to  sell  the  leasehold  property.  If 
a  sale  be  unnecessary,  one  of  several  of  the  co-owners  of 
a  leasehold  is  not  entitled  to  insist  on  a  sale  against  the 
wishes  of  the  others.  The  dissolution  of  the  partnership 
restored  the  parties  into  the  position  of  tenants  in  com- 
mon of  a  leasehold  property,  and  as  such,  they  are  only 
entitled  to  a  partition. 

The  accounts  ought,  therefore,  to  be  directed,  but  the 
sale  postponed  until  it  has  been  ascertained  whether 
there  are  any  debts  to  provide  for.  If  there  are  none, 
there  should  be  no  sale.  They  referred  to  Collyer  on 
JPartnerihip  (a). 

Mr.  BacoUy  jun.,  for  the  other  Defendants,  concurred 
with  the  Plaintiff. 


The  Mastbb  of  the  Rolls. 

I  am  clearly  of  opinion  that  this  is  an  ordinary  case 
of  partnership,  and  that  when  it  is  dissolved  or  ter- 
minated, any  one  of  the  partners  is  entitled  to  have  the 
whole  assets  disposed  of.  In  this  case,  it  is  admitted 
that  any  one  can  put  an  end  to  the  paKnership;  the 
result  is,  that  that  which  forms  the  partnership  assets 
must  be  disposed  of  for  the  purpose  of  settling  the 
rights  between  the  partners.  I  consider  this  esta- 
blished by  Crawshay  v.  Maule  (b),  where  the  distinction 
between  the  individual  interests  of  several  persons  in 

land, 

(a)  Page  784.  (6)  1  Swanst.  518,  526. 
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1869.  land,  whare  there  is  a  trading  partnersbip  and  where 
there  is  noae,  is  adverted  to.  One  of  the  cases  poiota 
out  the  singular  inconvenience  vifhicb  would  follow,  if  I 
were  to  direct  a  sale  of  the  plant  and  a  partition  of 
the  land  demised.  Would  the  steam  engine  be  in- 
cluded in  the  division^  and,  if  so,  how  could  it  be  pos- 
sible to  make  a  partition  of  the  remainder?  Are  all 
the  parties  to  have  the  use  of  the  shaft,  or  a  right  of 
descending  by  means  of  the  machinery?  The  Court  is 
compelled,  by  the  exigency  and  circumstances  of  these 
cases,  to  direct  a  sale.  I  shall,  therefore,  make  the 
usual  decree,  and,  according  to  the  prayer  of  the  bill, 
direct  a  sale. 

The  parties  are  entitled  to  an  enquiry  to  ascertain  how 
the  partnership  property  can  be  most  advantageously 
sold,  and  whether  as  a  going  concern  or  not. 

Liberty  to  bid  may  be  given  to  all  the  paKners,  except 
the  one  having  the  conduct  of  sale.  Appoint  a  receiver 
and  manager,  with  liberty  to  any  party  to  propose  himself, 
without  salary. 
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SMITH  V.LLOYD.  ^    ,,,  ,, 

March  15,  16. 
rriHE  Plaintiff,  as  execatrix  of  her  husband,  was  enti-  A  bill  by  a  re- 
-*•       tied  to  eight  shares,  of  60/.  each,  in  *'  The  Fins-  J^Xnefit*^' 
bury  Benefit  Building  Society ^    The  sixth  rule  of  the  building 
society  was   as    follows  : — **  Any  member  may,  after  ih^'tru8t!^'"to 
having  paid  two  quarters*  subscriptions  and  expenses,  1?^?^®^^® 
withdraw  from  the  society,  in  respect  of  any  share  or  Bhare  was 
shares  subscribed  for  by  him,  by  giving  one  month's  en^^Jh^^'a^d*^ 
notice  of  his  intention  to  the  directors  at  any  of  their  accounts  were 
monthly  meetings,  and  on  leaving  his  pass-book  at  the^jg^  that  a  rule 

office  of  the  said  society,  provided  sufficient  funds  are  in  to  refer  to  arbi- 
^%      %        %       n    %  1  •        1    ■■  1.1  n  tration  did  not 

the  hands  of  the  trustees,  and  he  shall  pay  his  share  of  oust  the  juris- 

the  expenses  of  the  said  society  up  to  the  time  of  his  diction  of  this 
^  .^      r  Court  m  such 

withdrawing.      If  more  than  one  member  shall  give  a  case. 

notice  on  the  same  day  of  their  intention  to  withdraw, 

they  shall  be  paid  according  to  the  order  in  which  the 

notices  are  received.     All  fines  incurred  by  any  member 

previously  to  the  withdrawing  from  the  society  shall  be 

deducted  from  the  amount  which  he  withdrawing  shall 

be  entitled  to  receive." 

The  Plaintiff,  in  1856,  gave  notice  to  withdraw, 
and  the  amount  due  to  her  not  having  been  paid, 
she  filed  this  bill  against  tlie  three  trustees  of  the 
society,  who  had  the  society's  moneys  under  their 
control^  praying  a  declar^on  thstt  she  was  entitled  to 
withdraw  from  the  society,  and  to  be  paid  the  amount 
which  might  be  found  due  to  her  in  respect  of  her  shares ; 
for  an  enquiry  whether  any  of  the  members  of  the  society 
bad  given  notice  of  withdrawal  previous  to  the  Plaintiff, 
and  for  an  account  of  the  funds  of  the  society  in  the 
bands  of  the  Defendants,  and  that  they  might  be  ordered 
to  pay  the  Plaintiff  what  might  be  found  due  to  her. 

The 
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1859.  The  Defendants  stated,  that  several  other  members 

had  given  notice  to  withdraw  prior  to  the  Plaintiff. 
They  stated  that  the  twenty-fourth  rule  of  the  society 
was  as  follows : — ''That  in  case  of  any  dispute  between 
any  members  of  this  society,  or  persons  claiming  on 
account  thereof,  and  the  trustees  or  directors  thereof, 
such  dispute  shall  be  settled  by  arbitration/'  &c.  They 
insisted  upon  this  rule,  and  claimed  the  same  benefit 
as  if  they  had  pleaded  the  same,  they  being  willing  to 
submit  the  said  matters  to  arbitration  according  to  this 
rule. 

Mr.  Villiers  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Hopwood  for  the  Defendants. 
The  Building  Society  Act  (6  &  7  Will.  4,  c.  32,  s.  4)  in- 
corporates the  Friendly  Society  Act  (10  Geo.  4,  c.  66), 
and  makes  the  24th  rule  of  this  society,  to  refer  disputes 
to  arbitration,  imperative. 

The  Court  of  Chancery  is  not  the  proper  forum  for  the 
litigation  of  disputes  between  the  members  of  a  benefit 
building  society ;  TVott  v.  Hughes  (a).  In  that  case  a 
shareholder  had  given  notice  to  withdraw,  and  the  Court 
refused  to  restrain  the  directors,  by  injunction,  from 
parting  with  the  funds  in  their  hands,  on  the  ground  of 
the  Plaintiff  having  a  primary  lien  upon  them  for  the 
return  of  his  subscriptions,  or  of  an  apprehended  mis- 
management of  those  funds.  Lord  Cranworth  there 
said : — The  legislature,  for  the  convenience  of  insti- 
tutions of  this  kind,  had  provided  a  particular  mode  for 
settlement  of  disputes  of  this  sort.  By  the  33rd  regu- 
lation of  the  society,  made  in  compliance  with  the 
directions  of  the  legislature,  the  directors  were  enabled 

to 
(a)  16  L.  T.  260. 
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to  decide  disputes  between  the  society  and  any  of  its 
members.  If  that  decision  were  satisfactory  to  both 
parties,  well  and  good,  but  if  not,  then  arbitrators  were 
to  be  appointed."  He  afterwards  adds: — "The  case 
was  one  of  a  benefit  society  regulated  by  rules  made 
in  pursuance  of  certain  acts  of  parliament.  By  one  of 
these  it  had  been  provided,  that  disputes  as  to  the  con- 
struction of  the  rules,  or  any  other  matter  relating  to 
the  society,  should  be  referred  to  arbitration.  The  legis- 
lature had  thus  concluded  the  question,  by  the  appoint- 
ment of  a  tribunal — a  less  expensive  and  more  appro- 
priate one.  The  parties  had  not  thought  fit  to  comply 
with  this  rule,  but,  passing  by  the  tribunal  so  appointed, 
had  preferred  to  bring  before  this  Court,  already  over- 
loaded with  business,  the  discussion  of  the  construction 
of  the  rules  and  regulations  of  this  association.  The 
parties  had,  he  thought,  from  beginning  to  end,  pro- 
ceeded upon  an  erroneous  view  of  their  position,"  and 
his  Lordship  dismissed  the  motion  with  costs. 


609 


1859. 


Mr.  Villiers  in  reply.    The  10  Geo.  4,  c.  66,  has  been 
repealed  by  the  13  &  14  Vict.  c.  115  (a). 

The  cases  of  Ex  parte  Bailey  (6),  and  lie  The  St. 
George's  Building  Societt/{c),  were  also  cited. 


Tie  Master  of  the  Rolls. 

On  looking  into  this  case,  I  see  nothing  to  oust  the 
jurisdiction  of  the  Court  in  these  matters.     I  am  of 

opinion 


(a)  The  tuhuqvent  Jets  are 
15  <^  16  Vict.  c.  31;  15  Sf  16 
Vict.  c.  65;  16  4-  17  net.  c. 
123;  17  *  18  Vict.  c.  25;  17 
4-18  Viet.  c.  50;  17  4-18  Viet. 


c.  56;  17  4"  18  Viet.  e.  101;  18 
*  19  Viet.  c.  63;  19  *  20  Viet, 
e.  40;  21  Sc  22  Viet,  c  101. 

(6)  5  De  G.,  M.  if  G.  380. 

(c)  4  Drewry,  154. 


March  16. 
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opinion  that  the  Court  haa  juri8dictioQ(a)y  bqt  whether 
the  Plaintiff  will  ultimately  succeed  maat  depend  od 
the  result  of  the  enquiries  which  I  shall  direct^ 

I  concur  in  the  arguqaent  on  the  conatructioa  of  the 
rules,  that  the  Plaintiff's  husband  was  a  member  of 
society  at  his  death,  and  that  the  Plaintiff  now  stands 
in  his  shoes;  and  it  being  admitted  that  the  Plaintiff, 
on  the  death  of  her  husband,  was  entitled  to  retire, 
that  she  has  done  so  in  a  regular  manneri  and  that  she 
is  entitled  to  something,  the  only  questions  remaining 
are,  the  amount  due  to  her,  and  whether  there  is  any  fund 
available  for  the  purpose  of  paying  it  I  am  of  opinion 
that  I  must  direct  enquiries  to  ascertain  what  was  due  to 
the  Plaintiff  on  her  retiring  from  this  society,  and  whether 
there  are  any,  and  what,  funds  in  the  bands  of  the  De- 
fendants properly  applicable  to  the  payment  of  what 
may  be  due  to  her. 

I  concur  in  the  observation  that  the  retiring  members 
are  to  be  paid  in  succession,  and  tliat  those  who  retire 
first  must  be  first  paid  what  is  due  to  them. 


(a)  See  Crisp  r.  Bunhuy,  8 
Bing,  394 ;  Tims  v.  Williams,  3 
Q.  B.  431 ;  Doe  d.  Morrison  v. 
Glover,  15  Q.  B.  103;  CutbUl 
V.  Kingdom,  1  Eich.  494 ;  Reeves 
V.  White,  17  Q.  B.  995;  Ex 
parte  Payne,  5  D,  Sr  L,  679; 
Crinham  v.  Card,  7  Eich,  Rep, 
833  ;    Ex  parte  Milner,  15  Jur. 


1037;  lUlsaU  v.  Tykr,  25  L.X, 
Exch,  153 ;  The  Queem  v.  Traf- 
ford,  26  Im  J.,  Q.  fi.  95 ;  Rf 
MeredUh,  1  C.  B.,  N.  S.  216; 
SmUh  ▼.  Pryte,  7  £//.  4*  B.  339 ; 
Hull  V.  M'Farlane,  2  C.  B.  796; 
Mullock  V.  Jenkins,  14  Bean, 
628;  Fleming  v.  Self,  1  Kay,  518, 
andS  DeG.,M.ilrG.  997. 


Note. — The  case  was  afterwards  oompromised* 
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SPARROW  V.  FARMER.  j^^  ,8, 19^ 

21. 

April  18. 
riiHE  British  Building  and  Investment  Company  was  The  estimated 

■*•     established  as  a  Benefit  Building  Society,  in  1846,  \l^^^l  ^^ 

in  the  usual  manner,  under  the  6  &  7  Will,  4,  c.  32.     A  nefit  building 

set  of  rules  was  duly  certified,  by  which  the  objects  th^rteen^yeari. 

and  management  of  the  society,  and  the  rights  of  its  fl«'<'»  on  th« 

members,  were  regulated  and  defined.     The  material  termiof  the 

parts  of  these  rules,  as  affecting  the  question  now  before  ?]^^^^ 

the  Court,  were  as  follows : —  advanced 

member  was 
entitled  to  re- 
j  deem  on  pay- 

^*  meat  of  his 

"The  first  subscription  shall  be  due  in  September,  Jo  the  end  of 

1846,  and  that  all  future  subscriptions  shall  be  paid  at,"  *^«  thirteen 

&c.,  "  until  the  object  of  this  company  be  fully  accom-  though  he 

rules,  to  con- 
II  tinue  to  pay 

^^'  subscriptions 

"The  object  of  this  company  is,  by  the  payments  of  SJarehad'bLi 

its  i(barebolders,  to  form  a  fund,  from  which  money  may  realized  for 

be  advanced,  to  enable  them  to  purchase  freehold  or      ^ 

leasehold  property,  and,  for  this  purpose,  every  share ^ 

holder  shall  be  entitled  to,  out  of  the  funds  of  this 

company,  tbe  sums  mentioned  in  Table  I.  for  every  share 

he  may  sabscribe  for/'  &c  &c. 

^' Every  shareholder  shall,  at  the  first  subscription 
vox.  XXVI.  L  L  meeting, 
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meeting,  commence  paying  his  subscription  of  lOs.  for 
every  share,  and  shall  afterwards  continue  paying  the 
said  subscription  money  of  lOs.  per  share  per  month  at 
every  succeeding  monthly  meeting,  until  the  objects  of 
the  company  shall  be  fully  accomplished*^ 

VI. 

Non-advanced  members  were  to  be  allowed  to  with- 
draw from  the  company  on  giving  one  month's  notice, 
and  to  receive,  on  each  share,  the  sums  mentioned  in 
Table  II.  If  more  than  one  gave  notice  to  withdraw, 
they  were  to  be  paid  in  rotation,  according  to  the  priority 
of  notice. 

IX. 

Regulated  the  security  to  be  taken  for  money  ad- 
vanced to  members. 

XXI. 

**  If  any  shareholder  in  this  company,  who  shall  have 
received  his  or  her  share  or  shares,  or  any  of  them,  shall 
be  desirous  of  paying  and  satisfying  the  security  or  secu- 
rities which  shall  have  been  given  for  the  same,  he  shall 
be  at  liberty  to  do  so,  by  paying  to  the  directors  the  , 
subscriptions  that  would  have  become  due  on  the  shares 
advanced  on  such  property  up  to  the  end  of  the  thirteenth 
year  of  this  company^  and  shall  be  allowed,  on  such 
payments,  discount  at  4/.  per  cent,  per  annum.  And 
on  payment  thereof,  together  with  all  fines  due  in 
respect  of  such  shares,  the  board  shall  direct  the  trustees 
to  deliver  all  deeds  and  other  documents  in  their  custody 
relating  to  the  security  to  the  shareholder,  and,  at  his 
or  her  cost,  to  endorse  a  receipt  or  acknowledgment 
on  such  mortgage  according  to  the  6  &  7  WilL  4, 
c.S2,8.6." 

"  XXXII.  When 
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XXXII. 

"  When  it  shall  appear  by  the  books  of  the  company 
that  there  is  sufficient  to  pay  each  unadvanced  share 
120/.,  then  all  arrears  of  subscriptions,  fines  and  other 
payments  shall  become  due  and  shall  be  payable  imme- 
diately^ and  the  trustees  shall  enforce  the  payment  as 
before  expressed  in  these  rules." 
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XXXIIl. 

TERMINATION  OP  THE  COMPANY. 

"When  the  sum  of  120Z.  for  each  unadvanced  share, 
with  all  other  expenses  and  liabilities  of  the  company, 
shall  be  fully  realized,  the  accounts  shall  be  finally 
audited,  printed  and  sent  to  each  shareholder,  and  the 
company  terminate,  and  the  trustees,  with  the  advice  of 
the  solicitors  of  this  company,  shall  deliver  up  to  each 
shareholder,  or  his  or  her  legal  representative,  the  title 
deeds  and  other  documents  which  shall  have  been  depo- 
sited with  them  by  such  shareholders  as  a  security  to  this 
company,  and  shall  and  will,  at  his  or  her  request  or  ex- 
pense, endorse,  on  his  or  her  mortgage,  a  receipt  for  all 
the  monies  intended  to  be  secured  thereby,  pursuant  to 
the  6  &  7  Will.  4,  s.  9.  And  that  then,  three-fourths 
in  number  of  the  shareholders  present  at  any  meeting 
specially  convened,  by  giving  seven  days'  notice  to  each 
member,  shall  have  full  power  to  declare  this  company 
at  an  end,  and  all  the  accounts  thereof  be  finally  closed, 
and  such  resolution  shall  be  effectual,  at  law  and  in 
equity,  as  a  release  from  all  shareholders." 

Attached  to  the  rules  were  three  tables,  the  two  mate- 
rial ones  were  as  follows ;  the  third  related  to  discount 
to  be  allowed  on  payments  made  in  advance. 

L  L  2  Table  I. 
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JJ^  Tabuj  L 

Spauow         '^Showing  the  amount  shareholders  are  entitled  to 
Faucsk*      receive  on  each  share  they  may  hold  for  building  or  pur- 
chasing property. 


During  tht    l8t  year £60 

2nd  „       .• 

Srd  „ 

4th  „        .. 

5th  „ 

6th  „ 

7th  „        .. 

8th  „        .. 

9th  ^        ..         .. 

10th  „ 

1 1  th  „  •      .    •  • 

Idth  .» 


TobeadTMoed 

on  each  share. 

C60 

0       0 

61 

e     0 

6S 

0       0 

66 

0       0 

70 

0       0 

74 

0       0 

78 

0       0 

82 

0       0 

87 

0       0 

92 

0       0 

99 

0       0 

108 

0       0 

150 

0       0 

TABIiB  II. 

**  Showing  the  amount  shareholders  are  entitled  to 
receive  on  each  share,  if  they  withdraw  Trom  the 
company. 


At  the  end  of  the    Ist  year 

!•  2nd  ^ 

Srd  „ 

4th  „ 

5th  „ 

6th  „ 

7th  „ 

8th  „ 

9th  „ 

10th  „ 

11th  „ 

12th  „ 

ISth  „ 


%f 

tf 
ff 
II 
If 
II 
11 
i> 

99 
II 


HaTing 
paid  in. 

£6 
12 
18 
24 
SO 
36 
42 
48 
54 
60 
66 
72 
78 


Umjdnm 
out. 

£6  di.  Sd. 

U  12 

19  7 

26  9 

»S  16 

41  9 

49  8 

57  14 

65  5 

75  2 

84  5 

95  15 

120  0 


6 
S 
0 
S 
6 
9 
0 
3 
6 
9 
0 
0 


"  In  addition  to  the  above  sums,  the  directors  may, 
from  time  to  time,  award  a  b^nus  on  the  withdrawal  of 

shares 
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»hare9>  the  amoont  of  bania  will  depend  om  the  degree  of 
success  experienced  by  the  company/' 

The  form  of  receipt  to  be  endorsed  on  mortgages,  by 
virtue  of  the  Act  6  &  7  Will.  4,  c.  32,  s.  6,  purported  to 
acknowledge  the  receipt  of  "  all  money  intended  to  be 
secured  by  the  within  written  deed." 

The  Plaintiff  became  a  member  of  the  society  in 
respect  of  four  and  four-fifths  shares,  and  ob  the  25tb  of 
Aprilj  1860,  be  obtained  an  advance  of  360/.  Ai  a 
aecority,  he  conveyed  some  leasehold  pn^erty  to  the 
trustees  of  the  society,  upon  trust,  so  long  as  he  ^'should 
duly  make  the  several  paymeats,  and  observe  aad  per* 
form  the  regvktioos  prescribed  in  the  articles  of  the 
society  in  respect  of  the  shaares,  and  also  perform  all  the 
covenants  therein  contained,"  to  permit  him  to  reitaia 
possession ;  but  if  he  should  '*  at  any  time  thereafter 
neglect  to  perform  any  of  the  covenants,'^  or  ''  to  pay, 
olMerve  and  perform  all  or  any  of  h»  subscriptioiis, 
payments  and  regulations  on  his  part  to  be  paid,  &c.," 
then  upon  trust,  ''at  any  time  thereafter,^'  that  the 
trustees  might  enter  and  appoint  a  receiver,  or  sell  the 
property,  and  retain  for  the  society  "  all  such  prin* 
cipal  money,  subscriptions  or  other  payments  as  shall 
have  been  advanced  to  or  shall  be  due  by  the  said  S.  Z. 
SpmroWf  his  executors,  administrators  or  assigns,  in 
respect  of  all  or  any  of  his  said  shares  in  the  said  society 
by  virtue  of  the  rules  aforesaid  (it  being  agreed  by  the 
parties  hereto,  that  in  case  such  sale  shall  take  place, 
ail  monies  which  would,  at  any  time  afterwards,  have 
become  due  from  him  or  them,  according  to  the  sub- 
sisting  rules  of  the  said  society,  shall  be  considered  ae 
then  actually  due,  and  shall  be  fully  deducted  out  of 
tbe  monies  received  under  the  aforesaid  powers),  and 

to 
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to   pay    the  residue    of  the   said    money   unto"    the 
Plaintiff, 

And  Sparrow  thereby  covenanted  "  to  pay  the  sub- 
scriptions and  other  payments  payable  on  his  said  shares, 
according  to  the  rules  of  the  society,  on  the  days  and  in 
manner  therein  mentioned,  and  abide  by  and  perform 
the  rules  thereof  in  respect  of  the  said  shares." 

In  February,  1858,  a  balance  sheet  was  prepared  by 
Brooks,  the  manager,  which  was  approved  of  by  a 
general  meeting.  Shortly  afterwards  Brooks  absconded, 
having  embezzled  the  moneys  of  the  company,  and  it 
was  then  discovered,  that  the  balance  sheet  was  ficti- 
tious, and  that  the  funds  of  the  society  were  wholly 
insufficient,  at  the  expiration  of  the  thirteen  years  in 
August,  1858,  to  realize  the  120/.  for  each  unadvanced 
share. 

The  Plaintiff  tendered  to  the  Defendants  (the  trustees) 
the  balance  due  for  his  subscriptions  down  to  the  end 
of  the  thirteen  years,  and  he  applied  for  a  reconveyance 
of  his  mortgage  security  and  the  delivery  up  of  the 
title  deeds. 

The  trustees,  however,  refused  to  comply  with  the 
Plaintifi^s  request,  on  the  ground  that  he  was  bound,  by 
the  terms  of  the  mortgage  deed  and  rules  of  the  society, 
not  only  to  pay  the  subscription  on  his  shares  for 
thirteen  years,  but  also  to  continue  his  subscriptions 
until  the  termination  of  the  society,  which  would  not 
occur  until  the  full  sum  of  120/.  for  each  unadvanced 
share,  with  all  expenses  and  liabilities  of  the  society, 
could  be  fully  satisfied. 

The  Plaintiff  filed  a  common  claim  for  redemption, 

claiming 
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claiming  to  have  the  title  deeds  delivered  to  him,  and  a  1869. 

receipt   endorsed    on   his   mortgage,  according  to  the  ^^^ 

provisions  of  the  Act.  v. 


Farmbs. 


Mr.  R.  Palmer  and  Mr.  Roxburgh  for  the  PlaintiiF. 
The  decisions  in  MosUy  v.  Baker  (a)  and  Fleming  v. 
Self{b)  are  inapplicable.  They  were  decided  upon  the 
old  form  of  rules  adopted  by  building  societies,  but  the 
present  case  depends  upon  one  established' on  MaC' 
€xrthur*8  principles,  which  is  quite  distinct,  and  was 
prepared  expressly  to  meet  the  former  difficulties  in 
redeeming,  and  to  define  the  amount  payable  for  that 
purpose.  The  right  of  redemption  depends  on  the  21st 
rule,  which  is  express,  that  an  advanced  member  may 
redeem  **  by  paying  to  the  directors  the  subscriptions 
that  would  have  been  due  on  the  shares  advanced  on 
such  property  up  to  the  end  of  the  thirteenth  year  of 
the  company."  This  rule  was  introduced  with  the  ex- 
press object  of  preventing  the  uncertainty  in  the  former 
cases  as  to  the  duration  of  the  society.  The  terms  on 
which  a  member  may  withdraw  illustrates  the  rights  of 
an  advanced  member  to  redeem,  and  shews  that  there  is 
no  liability  after  the  thirteen  years  have  expired;  for 
any  shareholder  may,  under  the  6th  rule,  withdraw  on 
the  terms  stated  in  Table  II.,  so  that  if  he  retires  in  the 
twelfth  year  he  is  entitled  to  receive  93/.  15^.,  and  in 
the  thirteenth  year,  120Z.  in  full. 

The  right  to  redeem  is  distinct  from  the  liability  to 
pay  subscriptions   subsequent  to  the  thirteenth  year, 
and   the   extended  duration  of  the  society  under  the 
32nd  and  33rd  rules.    There  are  three  classes  of  mem- 
bers 

(a)  6  Harey    87;    1    HaU  *  {b)  Z  De  Gex,  M.  *  G.  997, 

TwelU,  301. 
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bers  : — (1)  the  advanced;  (2)  the  withdrawiBg ;  and 
(3)  the  continuing  members.  The  third  chiss  take  on 
themselves  the  risk  of  loss  and  the  chance  of  profit. 
Farmer,  and  therefore  the  accidental  loss,  arising  from  the 
defalcation  of  the  manager,  falU  on  those  who  have, 
voluntarily,  remained  unadvanced  and  contmoing 
members. 

Lastly,  it  is  admitted  to  have  been  the  practice  of 
the  society  to  allow  members  to  redeem  on  the  (enas 
now  insisted  on :  there  is  no  reason  why  the  Plaintiff's 
case  should  form  an  exception  to  that  practice. 

Mr.  Lloyd  and  Mr.  Welferd  for  the  trustees*  A 
misfortune  has  happened  to  the  society  from  the 
defalcation  of  its  manager;  all  the  existing  members 
must  therefore  bear  the  lose.  The  intention,  on  the 
formation  of  the  society,  was  that  every  member  skoald 
receive  120i.  either  in  money  or  land,  and  tbat  the 
society  should  continue  to  exist  until  that  object  had 
been  accomfrfished.  This  is  an  attempt,  by  one  mem- 
ber, after  a  loss  has  occurred,  to  secure  a  clear  \QOL  for 
himself  out  of  the  funds  of  the  society,  leaving  the 
other  members  to  bear  the  whole  deAeiency:  this  is 
neither  in  accordance  with  the  principles  of  equity  or 
the  scope  and  object  of  the  rules.  The  Plaintiff  has 
received  his  120/.  in  advance,  and  the  mortgage  was 
intended  to  secure  everything  which  might,  at  any 
time,  become  due  from  him  under  the  rules  of  the  so- 
ciety. The  thirteen  years  was  specified  merely  to  fix 
the  period  which  would  probably  be  required  ia  order 
to  reahze  120/.  a  share;  but  the  1st  and  2nd  rules  are 
distinct,  that  the  subscriptions  are  to  continue  '*  until 
the  object  of  the  society  be  fully  accomplished ;"  and 
the  operations  of  the  society  were  not  to  cease  until 

there 
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there  was  sufficient  to  pay  each  utt&dvanced  the  smn  of       1869. 
120/. 

Tbe  mortgage;  beiag  given  to  secure  the  subscripUonB 
payable  m  respeetof  the  shftres  prepaid,  covers  everything 
which  ttight  beconae  due  from  the  mo^agor  before  the 
expiration  of  tba  society,  and  oa  those  terms  only  can 
the  Plaintiff  redeem,  as  in  Mosley  v.  Baker  (a)  ; 
Fkming  v.  Self(b);    Seagrave  v.  Pope(c);    Bmbidge 

Tbe  terms  on  the  retirement  of  a  member  have  no 
application.  The  Plaintiff  did  not  give  notice  until  the 
thirteenth  year  bad  expired,  and  the  loss  bad  been 
ascertained. 

Mr.  R.  Palmer  in  reply. 


The  Masteh  cfthe  Rolls. 

In  this  case,  the  ansrwer  made  by  Defendants  to  tbe  Jpril  18. 
claim  of  the  Plaintiff  is,  that  the  covenant  of  the  deed 
stipulaied  that  tbe  mortgagor  should  pay  the  amount 
BO  long  as  society  should  endure ;  that  ks  duration  is 
not  limited  to  thirteen  years  or  to  any  other  number  of 
years,  bat  that  it  might  be  less  or  more;  that  it  is 
limited  to  last  as  long  as  may  be  necessary  in  order  to 
provide  a  fund  anfficient  to  pay  every  unadvanccd 
DAember  tbe  som  of  120i.  per  share. 

Tbe  rules  referred  to  are  these: — the  1st,  which  pro- 
▼ides  that  the  subscription  shall  be  paid  ''until  tbe 

object 

(«)  6   Httre,  87;    1    HM  %         (c)  1  Be  Gej,  M.  ^  O,  783. 
TmdU,  301.  {d)  b  DeGexSf  Sm.  17. 

(6)  3  De  Oex,  M.  if  G.  997. 
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object  of  this  society  be  fully  accomplished,''  and  the 
32nd  and  SSrd,  which  state  that  the  society  is  only  to 
terminate  when  all  the  unadvanced  members  receive 
120/.  a  share.  It  is  said,  that  this  was  a  species  of 
partnership,  that  the  same  principle  is  applicable  to  the 
advanced  and  unadvanced  members,  all  of  whom  are 
to  receive  120/.  per  share,  or  property  of  that  valiie. 

I  concur  generally  in  this  argument;  and  I  think 
that  the  computation  relative  to  thirteen  years  was  a 
mere  approximation  of  the  anticipated  duration  of  the 
society,  but  which  might  be  more  or  less.  But  admitting 
the  whole  of  this  to  be  correct,  it  does  not  dispose  of 
the  question  before  me,  which  is  this : — What  was  the 
contract  of  mortgage  of  the  25th  April,  1850,  between 
the  Plaintiff  and  the  trustees  of  the  society  ?  I  think 
that  this  is  determined  by  the  express  terms  of  the  21  st 
rule. 

It  is,  I  think,  impossible  to  get  over  the  words  of  the 
2l8t  clause,  and  when  the  contract  has  been  wholly 
performed  by  the  Plaintiff  on  his  part,  refuse  to  give 
him  the  benefit  of  it,  because  it  is  inconsistent,  not  with 
the  words  but,  with  the  spirit  of  the  arrangement.  Mr. 
Lloyd  argued,  that  when  two  rules  are  conflicting,  yon 
must  look  at  the  nature  of  the  transaction,  in  order  to 
discover  which  of  them  is  to  prevail,  and  that  effect 
must  then  be  given  to  the  one  so  distinguished.  I 
think,  however,  that  this  principle  is  not  applicable  to 
the  present  case,  for  the  rules  are  not  contradictory. 
It  was  necessary  to  fix  some  limit  to  the  probable 
duration  of  the  society.  This  was  done  in  order  to 
obviate  the  difficulty  which  would  arise  in  the  previous 
cases  of  the  advanced  and  withdrawing  members,  and 
to  allow  an  advanced  member  to  redeem  on  some  fixed 
terms.  It  was  for  this  purpose  that  a  period  of  thir- 
teen 
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teen  years  was  specified,  and  the  21  si  rule  framed. 
This  does  not  determine  the  duration  of  the  societyi 
but  it  does  determine  the  terms  of  the  contract  between 
the  parties,  and  the  condition  on  which  the  Plaintiff 
must  be  allowed  to  redeem. 

Since  the  case  was  argued  I  have  been  furnished  with 
the  judgment  of  Baron  Martin  in  a  case  of  Farmer  v. 
Smith  (a),  and  I  fully  concur  in  the  construction  placed 
on  the  rules  and  mortgage  of  this  society.  The  Coxxti  of 
Exchequer  has  expressed  its  opinion  that  the  society 
was  not  terminated  at  the  expiration  of  thirteen  years, 
and  that  every  advanced  member  must  pay  his  sub- 
scription until  the  funds  of  the  society  are  sufficient  to 
realize  120^  for  each  unadvanced  member.  But  still 
the  mortgagor,  on  complying  with  terms  of  21st  rule, 
will  be  entitled  to  have  the  deeds  returned  to  him,  and 
to  have  a  receipt  endorsed  on  his  mortage.  I  adopt  the 
decision  of  Court  of  Exchequer,  and  assuming  that  the 
Plaintiff  may  be  required  to  continue  hereafter  to  pay 
his  subscription,  I  still  think  that  he  is  entitled  to  the 
benefit  of  contract,  which,  according  to  21st  rule  of 
society,  provides  for  redemption  on  certain  terms. 

I  must  make  a  decree  for  redemption,  according  to 
2lst  rule,  without  prejudice  to  any  action  which  may 
be  brought  against  the  Plaintiff  in  respect  of  subscrip- 
tions due  from  him  subsequent  to  September,  1858,  when 
the  thirteen  years  expired. 

The  Plaintiff  is  entitled  to  his  costs, 
(a)  AH.tf  N,  196. 
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YOUNG  t;.  YOUNG. 

March  11. 

A  testator  mHE  testator  bequeathed  to  his  wife  "all  his  plate, 
bequeathed  bit     ■       ,.  ««,,,,,.  ,  , 

personal  estate  linen,  &c.,  &c.,  and  all  other  bis  personal  estate  and 

^d^"b^*^*ed  ^^^^^f  f^^  ^^^  own  absolute  use  and  benefit,  discharge^ 
fVom  tbe  pay-  from  the  payment  of  his  debts,  but  subject  to  the  pay- 
drbte."^*He  ^^^  of  ^^^  ^""^  of  100/.  to  his  sister.**  Hethen  devised 
then  devised  his  real  estate  in  Herefordshire  to  two  trustees  for  sale, 
in  Hereford'  ^^d  out  of  the  produce  "  in  trust  to  pay,  satisfy  and 
^\7  '"j  ™**  ^®  discharge  all  his  just  debts^  funeral  and  testamentary 
**  a]l  his  just  expenses,^*  in  exoneration  of  his  personal  estates;  and  after 
and^testa-  naating  the  aforesaid  payments,  upon  trust  to  pay  over 
mentary  ex-  the  residue  to  three  other  trustees.  He  then  specifi- 
oneration'o""  ^'j  devised  five  cottages  at  Hillgay,  in  Norfolk,  to  his 
his  personal  vvife  for  life,  with  ultimate  remainders  over  to  his  four 
be  devised  bis  nephews  and  his  niece  in  fee.  He  afterwards  devised 
^N^nk^^^Yk  ^^^  residue  of  his  real  estates  in  Norfolk  to  the  three 
out  any  ex-  trustees  upon  trust  for  sale,  and  to  invest  the  produce, 
foTMvin^^'of  tog®^'^®''  w'^^  ^^^  surplus  of  the  purchase-money  of  his 
bis  debts.  Tbe  Herefordshire  estates,  and  pay  the  income  to  his  wife 
^Her^rdshir^  for  life,  and  after  her  death  to  the  PlaintiflF  for  life,  with 

estates  being     remainder  to  his  four  nephews  and  his  neice. 

insutiicient  to  * 

pay  tbe  debts, 

Held^  that  tbe 

Norfolk  The  testator  died  in  1855;  the' trustees  sold  the  Here- 

^^t1?  ble'to  Z^'*^***''^  property,  but  the  produce,  after  paying  the 
pay  them  in     expenses  and  a  mortgage  on  it,  was  insufficient  to  pay 

tbe",^?sSnal''^  the  whole  of  the  testator's  debU. 
estate. 

Doubts  arose  as  to  the  proper  order  in  which  the 
assets  of  the  testator  ought  to  be  applied  in  pay- 
ment of  his  debts.  Tbe  Plaintiff  insisted,  that  his  real 
estate  at  Hillgay  and  the  other  real  estate  in  Norfolk 

were 
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were,  by  tbe  will,  made  liable  to  be  bo  applied,  after 
the  real  estate  in  Herefardshirey  in  priority  to  tbe  geoe- 
TsX  personal  e&tate,  Tbe  DelendantSp  the  four  nephews 
fwd  the  Diece^  on  the  contrary,  insisted  that  the  testator's 
personal  estate  ought  to  be  so  appUed,  after  the  real 
estate  in  H^refordBhire^  in  priority  to  the  real  estates  at 
HiUgay  and  in  Norfolk. 

To  determine  the  point  a  special  case  was  prepared 
and  the  question  submitted  for  the  opinion  of  the  CSourt 
was  ««  follows : — Whether^  upon  the  true  construction 
of  the  testator's  will,  his  personal  estate  ought  to  hnve 
been  applied,  in  priority  to  his  real  estate  in  NorfMf  or 
Us  real  estate  in  Norfolk  in  priority  to  his  personal 
estate,  in  payment  of  such  of  his  debts  as  were  not  dis- 
charged ont  of  tbe  purchase-moneys  of  his  said  real 
estate  in  Herefordshire. 

Mr.  Selwyn  and  Mr.  Blackmore,  for  the  Plaintiff, 
relied  on  Morrow  v.  Bush  (a). 

Mr.  Field,  for  the  nephews  and  niece,  argued,  that 
the  general  terms  of  exoneration  in  the  first  part  of  the 
will  were  afterwards  explained  and  limited  by  the  specific 
devise  of  a  particular  property  to  pay  those  debts.  He 
cited  Colvile  v.  MiddUlon  (&). 

Mr.  W.  D.  Lewis  for  the  trustees. 

The  Mastbr  of  the  Rolls. 

I  am  of  opinion  that  the  personal  estate  is  exonerated 
in  this  case.  The  will  gives  the  testator's  personal 
estate  to  his  wife  ^^for  her  own  absolute  use  and  benefit 

discharged 
(a)  1  Cox,  185.  (6)  3  Beav.  570. 
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discharged  from  the  payment  of  bis  debts.  That  means 
she  is  to  take  the  personal  estate  discharged  of  all  the 
debts.  If  I  were  to  read  it  otherwise  I  must  introduce 
some  other  words,  such  as  these : — '^  except  so  far  as 
the  produce  of  my  Herefordshire  estate  may  be  insuffi- 
cient to  pay/'  or  **  except  so  far  as  the  fund  after  pro- 
vided may  prove  insufficient  for  that  purpose." 

The  case  of  Morrow  v.  Bush  is,  I  think,  decisive  on 
the  subject,  and  ColvUe  v.  Middleton  does  not  touch  it 
In  that  case  I  observe  that  Morrow  v.  Bmh  was  cited. 

Here  there  is  a  complete  exoneration  of  personal 
estate  from  the  payment  of  the  testator*s  debts,  and  if 
so,  then,  after  exhausting  the  produce  of  the  Hereford- 
shire  estate,  they  must  fall  on  the  only  other  fund,  which 
is  the  real  estate  in  Norfolk. 
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TAITE  V.  SWINSTEAD.  February  22. 

March  24. 
rpHE  testator,  Noah  SUe,  by  his  will,  dated  in  1829,  An  esuteww 
"^     devised  a  piece  of  freehold  building  ground  to  four  tnwteei  for 

trustees  and  their  heirs,  upoa  the  trusts  following : —       different  per- 
'    "^  ^  sons  in  fifth 

shares,  some  of 

As  to  one  undivided  fifth  part  thereof,  for  his  son,  ''»>ic>»  flares 
J  J       r  '  f  were  given  to 

John  Slee,  and  his  wife  and  children,  in  the  manner  living  persons 
that  other  part  of  his  property  was  devised  for  their  jj^^  otheii'to" 
benefit  living  persons 

for  life,  with 
remainder  to 

As  to  one  other  undivided  fifth  part  thereof,  for  his  Jn®fJ/*''*^a'* 

son,  Noah  Slee,  his  heirs  and  assigns.  unlimited 

power  of  sale 
over  the  whole 
As  to  one  other  undivided  Jifth  part  thereof,  for  his  esutewas 

son,  Josiah  Slee,  his  heirs  and  assigns.  trustees.  Held, 

that  this  power 
of  sale  was 
As  to  another  undivided  Jifth  />aW  thereof,  for  his  valid  and  could 

son-in-law,  T.  H.  Gould,  and  Elizabeth  his  wife,  their  ^"th^^wholo 

heirs  and  assigns.  estate,  so  long 

as  any  of  the 
trusts  of  any  of 
And  as  to  the  remaining  undivided  fifth  part  thereof,  the  shares  re- 
_      ,  .  .     ,         ^  f  ^  ^  ^^         ^  ,  .     mained  to  be 

for  his  son-in-Iaw  Samuel  Taite,  and  Mary  Benson  his  performed. 

wife,  and  their  children,  in  the  same  manner  that  other 

part  of  his  the  said  testator's  property  was  devised  for 

their  benefit. 


*^  But  if  his  said  trustees  should  think  it  desirable  to 
sell  the  said  piece  or  parcel  of  ground,  then  upon  trust 
that  they  his  said  trustees,  or  the  survivors  or  survivor  of 
them,  or  the  heirs  or  assigns  of  such  survivor,  should,  as 
soon  as  conveniently  might  be  afler  his  decease,  abso- 
lutely sell  and  dispose  of  the  said  piece  or  parcel  of 

yoL.  xxvf.  M  M  ground 
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1869.  groand  and  hereditaments/'  and  stand  possessed  of  the 

^•^^y^^  proceeds  of  the  said  sale,  upon  the  like  trusts  as  were 

^"*  thereby  declared  of  and  concerning  the  said  piece  or 

SwiNiTBAD.  parcel  of  ground. 


There  was  also  a  maintenance  clause  during  minority, 
and  a  -declaration  that  the  trustees'  receipts  should  be 
good  discharges. 

The  testator  died  in  1830.  His  trustees,  in  1858, 
entered  into  a  contract  to  sell  the  property  to  the  De- 
fendant. At  this  time,  the  parties  beneficially  interested 
in  the  property  were  as  follows  :— The  children  of  John 
(their  parents  being  dead)  were  absolutely  entitled  to 
one-fiflhy  and  the  gifts  of  one-fidh  to  Noah,  Josiah  and 
to  Gould  and  wife  were  absolute.  But  a  difficulty  arose 
as  to  the  one-fifth  share  devised  to  Josiah  absolutely;  it 
appeared  that  he  died  in  1838  intestate,  leaving  Josiah 
Slee  the  younger  his  heir-at-law,  on  whom  his  one- 
fifth  share  descended.  Josiah  Slee  the  younger,  having 
attained  twenty-one  years,  went  to  Tasmania  in  1832, 
and  resided  for  some  time  at  Hobart  Town.  He  after- 
wards left  that  place,  and  when  he  was  last  heard  of,  in 
the  month  of  June,  1858,  he  was  residing  at  Sydney, 
in  Australia,  but  it  was  not  known  whether  he  was  now 
alive  or  dead,  or,  if  dead,  whether  he  had  left  any  child 
or  had  made  any  will. 

As  to  the  remaining  one-fifth  devised  to  Samuel  Taite 
and  wife  and  children,  it  appeared  that  her  husband  had 
died  in  1832,  and  that,  under  the  trusts  of  the  will, 
the  one-fifth  share  now  stood  limited  to  Mrs.  Taite  for 
life,  with  power  to  her  to  appoint  among  all  her  children, 
and  for  want  of  appointment,  amongst  all  her  children 
equally. 

She 
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Taitb 

V, 


She  had  five  children  living,  who  had  all  attained 
twenty-one;  but  there  was  still  the  possibility  of  her 
having  other  children  who  might  become  entitled  to  par- 
ticipate in  this  one-fifth.  Swinstead. 


The  Defendant  (the  purchaser)  accepted  the  title  to 
the  premises^  subject  to  this  one  objection,  viz.^  that  the 
Plaintiffs  could  not  make  a  good  title  under  the  power 
of  sale  contained  in  the  will^  by  reason  of  an  original 
invalidity  in  such  power,  and  by  reason  of  the  lapse  of 
time  and  the  other  facts  and  circumstances  which  had 
happened  since  the  testator's  decease. 

The  Plaintiffs  contended  the  contrary,  that  the  objec- 
tion to  the  exercise  of  the  power  of  sale  by  the  Plaintiffs 
was  invalid,  that,  under  the  circumstances,  the  power  of 
sale  was  valid,  and  that  they  could,  by  virtue  thereof, 
make  a  good  title. 

Under  these  circumstances,  the  Plaintiffs  and  De- 
fendant concurred  in  a  special  case,  which  now  came 
on  for  argument. 

Mr.  Bagshawe,jun.j  for  the  vendors,  argued  that  the 
power  of  sale  was  valid,  for  it  must  be  necessarily  exer- 
cised within  legal  limits,  and  that,  therefore,  it  did  not 
offend  against  the  law  as  to  perpetuities. 

Mr.  Jessel,  for  the  purchaser,  argued,  that  although  the 
power  would  have  been  good  if  it  had  been  limited  to 
the  estate  and  interest  of  Mrs.  Taite  and  her  children, 
still  that  it  was  void  as  against  such  other  persons  as 
were  entitled  to  an  estate  in  fee  simple  in  distinct  shares 
of  the  estate.  That  such  a  power  would  be  too  remote 
if  attached  to  the  latter  shares  alone,  and  that  it  could 
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not  be  rendered  ralid  by  being  connected  with  other 
shares  given  in  strict  settlement. 

Ware  v.  Polhill  (a) ;  TVower  v.  Knighiley  (b) ;  LanU- 
bery  v.  Collier  (c)  ;    Wolley  v.  Jenkins  (rf),  were  cited. 


The  Master  of  the  Rolls. 

MartkM*  The  question  on  this  special  case  is,  whether  a 
power  of  sale  given  by  the  will  of  Noah  Slee  is  still  in 
force. 

All  the  trusts  of  the  share  of  John  Slee  are  ex- 
"faausted,  and  the  persons  now  entitled  to  this  share  are 
his  children,  who  are  entitled  to  it  in  fee.  Noah  Slee 
is  dead,  and  his  heir  is  entitled  to  his  one-fifth  in  fee. 
Josiah  Slee  is  also  dead  ;  the  heir  who  is  entitled  to 
this  share  in  fee  is  abroad,  and  it  is  not  known  where 
he  is;  he,  however,  is  entitled  to  one-fifth  in  fee, 
wherever  he  may  be.  The  trusts  relative  to  the  share 
of  Mr.  and  Mrs.  Gould  are  exhausted :  he  is  dead,  and 
his  widow,  Mrs.  Oould,  is,  under  the  trusts  of  the  will, 
entitled  to  this  one-fifth  in  fee.  The  only  remaining 
share  is  that  settled  on  Mr.  and  Mrs.  Taite,  and  tbeir 
children.  He  is  dead,  leaving  children,  and  this  one- 
fifth  is  now  vested  in  the  trustees,  in  trust  for  Mrs. 
Taiie  for  life,  with  remainder  to  her  children  in  fee. 


The  question  is,  whether,  as  the  trusts  of  this  latter 
one-fifth  alone  are  still  subsisting,  the  power  of  sale  over 
the  whole  property  is  still  in  existence,  and  capable  of 
being  exercised  by  the  trustees. 

Although 


(a)  11  Fm.  257. 

(b)  6  Madd,  134. 


(c)  2  K.SrJ.  709. 
(</)  23  Beav.  56. 
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Although  the  doctrine  in  Ware  v,  Polhill(a)  may  have 
been  limited  to  a  narrower  extent  than  what  it  was  ori- 
ginally supposed  to  have  decided,  viz.,  that  general 
powers  of  sale  were  always  bad  as  offending  against  the 
rule  against  perpetuities,  it  is,  I  think  clear,  in  accordance 
with  the  recognized  authority  of  that  case,  that  if  an 
estate  be  given  to  trustees,^  in  trust  for  certain  persons, 
as  tenants  in  common  in  fee,  with  a  power  of  sale  given 
to  the  trustees  without  any  limit,  the  power  of  sale 
would  be  invalid,  because,  if  it  were  exercisable  at  all,  it 
would  be  exercisable  in  perpetuum  and  as  long  as  the 
estates  given  to  the  cestuis  que  trust  lasted.  But,  on 
the  other  hand,  if  the  estate  was  given  to  trustees  in 
trust  for  certain  persons  for  life,  in  succession,  with  an 
uliimate  remainder  to  pei*sons  in  fee,  and  a  power  of 
sale  was  intrusted  to  those  trustees,  the  power  of  sale 
would,  in  my  opinion,  subsist  until  the  trust  was  ex- 
hausted; in  other  words,  until  the  persons  entitled  to 
the  remainder  in  fee  had  a  right  to  call  upon  the  trustees 
to  convey  to  them  the  absolute  interest  in  their  shares. 
And  the  circumstance  that  one  person  was  entitled  to 
have  his  share  in  the  fee  conveyed  to  him,  while  the 
trusts  of  the  other  share  were  still  subsisting,  would  not 
prevent  the  trustees  from  exercising  the  power  of  sale. 
In  other  words,  the  power  of  sale  is  given  till  all  the 
trusts  are  exhausted,  and  till  the  whole  estate  is  vested 
in  fee  in  the  person  or  persons  entitled. 
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This  is  in  truth  a  question  of  intention,  to  be  dis- 
covered from  the  words  of  the  will,  and  the  Court  will 
execute  the  intention  of  the  testator,  with  regard  to  the 
power  of  sale,  provided  it  do  not  offend  against  some 
principle  of  law. 

If 

(a)  11  r«.  257. 
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186i  If  a  testator  expresses  his  intention  that  a  power  of 

sale  should  exist  in  trustees  for  ever,  which  is  the 
necessary  conclusion  in  the  case  I  first  suggested,  this 
SwiMiTEAo.  Court  will  not  allow  that  power  to  be  executed,  be- 
cause it  violates  the  rule  against  perpetuities.  But  aU 
Ihough  Warev,  Polhill(a)  was  originally  supposed  to 
have  a  wider  meaning,  if,  indeed,  Lord  Eldon  intended 
his  decision  to  have  such  wider  application,  what  I 
consider  to  be  left  untouched  by  it,  as  I  have  stated,  is, 
that  a  general  power  of  sale  will  be  good,  if  it  be  re- 
stricted, either  in  terms  or  by  inference^  to  the  duration 
of  (he  trusts,  which  are  within  legal  limits  and  which  the 
trustees  have  to  perform ;  in  other  words,  the  duration 
of  the  power  of  sale  is  to  be  interpreted  froin  the  words 
used  by  the  testator,  and  with  regard  to  the  duration  of 
the  trusts  imposed  by  him. 

Regarding  then  the  question  in  this  light,  I  have  first 
to  consider  what,  in  this  case,  was  the  intention  of  the 
testator  as  to  the  duration  of  the  power  of  sale  he  gave,  and 
next,  whether  this  intention  can  properly  be  allowed  by  the 
Court  to  be  executed.  I  think  the  intention  clear;  the 
estate  is  given  in  five-fifths,  two  of  them  in  settlement 
to  husband  and  wife  for  their  lives  in  succession,  with 
remainder  to  their  children,  with  a  gift  over  in  case  of 
no  children,  and  the  remaining  fifths  are  given  to  per- 
sons in  fee.  The  power  of  sale  is  unlimited  and  over- 
rides the  whole  estate.  I  think  that  the  testator  intended 
the  power  of  sale  to  last  as  long  as  any  one  of  the 
trusts  relative  of  the  two-fifths  which  were  settled 
remained  to  be  performed;  and  that,  accordingly,  he 
intended  it  to  endure  as  long  as  the  trusts  of  Mrs. 
Taites  share  remained  to  be  performed :  for,  if  not,  why 
did  he  give  the  power  at  all,  or  why  did  be  not  confine 

the 
(fl)  11  r«.  257. 
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the  power  to  the  two-fifths  which  were  settled?    I  think 
this  conclusive,  that  the  testator  intended  the  power  to 
continue  a  subsisting  power,  as  long  as  any  trust  re-        ~V. 
mained  to  be  performed  with  regard  to  any  one  of  the     Swinsteao. 
shares. 

Is  there  then  any  rule  of  law  that  would  be  violated 
by  my  holding  the  power  to  be  still  subsisting  ?  I  am 
of  opinion  that  there  is  not :  the  trusts  are  within  the 
proper  limits  in  point  of  time,  and  if  the  power  cannot 
now  be  exercised  conformably  with  the  intention  of  the 
testator,  then  it  could  never  have  been  exercised,  and  it 
was  originally  invalid.  But  I  entertain  no  doubt  that  the 
circumstance  of  three  of  the  shares  being  given  in  fee  did 
not  prevent  the  testator  from  giving  to  his  trustees  a  power 
of  sale,  limited  to  take  effect  over  the  whole  of  the  pro- 
perty, as  long  as  the  trusts  of  any  other  of  the  shares 
remained  to  be  exercised,  any  more  than  if  he  had  given 
the  whole  of  the  shares  in  fee  he  might  have  given  a 
power  of  sale  to  be  exercised  within  twelve  months  after 
his  decease. 

This  view  I  think  consistent  with  all  the  decisions.  It 
isclearly  supported  by  the  case  of  Trowery.  Knightley{a)\ 
it  is  a  necessary  consequence  from  the  principles  laid 
down  in  the  very  able  decision  of  the  Vice-Chancellor 
Wood  in  Lantshery  v.  Collier  (i);  and,  in  my  opinion,  it 
IS  perfectly  consistent  with  the  case  of  Wolley  v. 
Jenkins  (c) ;  in  fact,  the  decision  in  that  case  proceeded 
on  the  assumption,  that  the  power  of  sale  remained  as 
long  as  there  were  any  trusts  of  the  settlement  to  be  per- 
formed, but  that  when  they  were  over,  the  power  was 
gone  al^o :   the  question  to  be  determined  there  was, 

whether 

{a)  6  Madd.  134.  (c)  23  Beov.  56. 

(b)  2K.SfJ.  709. 
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whether  the  tmsto  of  the  settlement  to  be  performed  by 
the  trustees  of  it  were  not  gone  when  the  tenants  for  life 
were  all  dead,  and  the  persons  entitled  in  remainder  were 
either  dead  or  had  never  come  into  existence,  and  the 
ultimate  gift  over  had  vested  in  the  persons  last  named — 
whether  the  power  of  sale  was  subsisting  when  all  this  had 
occured,  simply  because  a  jointure  charged  on  the  estate 
by  the  settlement  and  secured  by  a  term  which  was  vested 
in  trustees  other  than  those  of  the  settlement  was  still 
subsisting.  Accordingly  it  was  there  decided,  that  the 
trusts  of  the  settlement,  for  which  the  power  of  sale  was 
given,  were  exhausted,  and,  consequently,  that  the  power 
of  sale  was  gone  with  them. 


Here  the  trusts  are  not  exhausted,  they  are  still  sub- 
sisting as  to  one-fifth.  The  power  was  good  while  the 
trusts  of  three-fifths  were  subsisting,  why  is  it  not  also 
good  and  capable  of  being  exercised  while  the  trusts 
of  two-fifths  are  still  subsisting;  and,  if  so,  why  not 
while  the  trusts  of  one-fifth  are  still  subsisting? 

It  is  true,  that  the  exercise  of  the  power  converts  the 
shares  of  each  person  from  realty  to  personalty,  but 
this  would  have  been  the  result  whenever  the  power 
was  exercised,  and  it  is  to  be  observed,  that  the  exercise 
of  the  power  defeats  the  interest  of  no  existing  person 
in  the  fund  or  the  estate,  although  it  may  alter  its  sub- 
sequent course  of  devolution. 

I  therefore  think  that  the  power  is  still  subsisting, 
and  that  it  may  now  be  exercised. 

Note. — See  2  Sugden  on.  Poto.  ch,  18,  sect,  15;  1  Chance  on 
Pow.  119;  Jarman  on  Wills,  2^6  (2nd  ed,)i  Letois  on  Perpetuiliti, 
641. 
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DE  WINTON  V.  THE  MAYOR  &c.  OF  BRECON,  ^"^^^sso'^  ^^' 

Jan.  25,26,27. 
XN  1838,  it  being  deemed  expedient  to  erect  a  new  mar-  Where  an  Act 

-■-    ket  in  the  town  of  Brecon,  the  Corporation  obtained  aLhrri!?eTr** 

an  Act  of  Parliament  enabling  it  to  effect  that  purpose,  corporation  to 

mortgage  its 
tolls,  &c.  tbif 
This  Act  (1  VicL  c.  xii)  gave  to  the  Corporation   the  Court  has  jurit- 
-  ,  ,  i  1  diction  to  ap- 

nsual  compulsory  powers   to   purchase   the   necessary  point  a  Re- 
lands,  and  authorized  it  to  erect  the  market  with  the  f«*^«^  ^f  them, 
'  ,  though  no  such 

necessary  conveniences ;  but  the  29th  section  **  required"  express  power 

the  Corporation,  within  seven  years  after  the  passing  of  Aft7%ut  the 

the  Act,  to  sell  the  surplus  of  the  land  purchased  under  Receiver  over 

the  Act,  and  which  might  not  be  required,  and  it  gave  a  ought  not  to^ 

right  of  pre-emption  to  the  persons  from  whom  it  had  ^^ecom- 
L  .         /i       ,     ^  .  .  ^   ,      mittedtohim 

been  purchased  by  the  Corporation,  or  the  owners  of  the  any  powers  of 

adjoining  land.     The  money  produced  by  such  sale  was  Jl^hiclfou'^ht* 
to  be  applied  "  to  the  purposes  of  this  Act"  properly  to  be 

exercised  by 
the  Corpora- 
The  30th  section  empowered  the  Corporation  to  bor-  tion  itself. 

row  money,  for  the  purposes  of  the  Act,  upon  "  the  cla^se^of  an"^ 

tolls,  rents  and  stallage"  of  the  market,  and  execute  ActofParlia- 

J  ,       .  ment  directs 

debentures,  specific  acts  to 
be  done,  but 
which  acts  would  be  included  in  the  general  terms  of  a  subsequent  prohibitory  clause, 
the  former  clause  is  not  controlled  by  the  latter. 

An  Act  of  Parliament  gave  a  corporation  compulsory  powers  of  purchasing  land  to 
make  a  market.  The  29tn  section  required  it  to  sell  the  surplus  not  wanted,  and  to 
give  certain  parties  a  right  of  pre-emption,  the  produce  to  be  applied  **  to  the  purposes 
of  the  Act."  The  30th  section  gave  the  corporation  power  to  borrow  on  debenture, 
the  32nd  power  to  mortgage  or  sell  any  of  its  land  *'  for  the  purposes,  of  the  Act," 
and  the  83rd  section  provided  that  the  Act  should  not  empower  the  corporation  to  sell 
without  the  approbation  of  the  Lords  of  the  Treasury.  Held,  that  the  32nd  section 
did  not  authorize  a  mortgage  of  the  surplus  land  for  the  purposes  of  the  Act,  but  that 
it  mutt  be  sold  as  directed  by  the  29th  section.  Heldt  also,  that  a  mortgage  only  of 
the  lands  of  the  corporation  required  the  assent  of  the  Lords  of  the  Treasury. 

Debenture  holders  under  the  Act  were  to  be  entitled  pari  passu.  One  debenture 
holder  attempted  to  obtain  an  advantage  over  the  rest  by  means  of  an  additional 
mortgage.     Hcid,  that  it  was  invalid. 
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debentures^  in  the  form  prescribed,  by  which  the  Corpo- 
ration purported  to  assign  to  the  lender  "  such  propor- 
^  tion  of  the  tolls,  rents  and  stallage"  arising  under  the  Act 

The         as  the  sum  advanced  bore  to  the  whole  sum  borrowed. 
M&yor.  &o*  of  ,  , 

Brecon.      And  by  this  section,  the  debenture  creditors  were  to  be 

entitled  to  the  tolls,  &c.  equally,  ''without  any  pre- 
ference in  respect  of  the  priority  of  advancing  such 
moneys,"  or  the  dates  of  their  debentures. 

The  32nd  section  empowered  the  Corporation  "to 
raise  or  borrow,  for  the  purposes  of  this  Act,"  on  mort- 
gage of  any  messuages  or  tenements,  lands  or  heredita- 
ments vested  in  or  belonging  to  the  said  "  Corpora- 
tion," or  any  part  or  parts  thereof,  or,  for  such  pur- 
poses, absolutely  to  sell,  convey  and  dispose  of  any 
messuages,  lands  or  hereditaments  belonging  to  them  as 
aforesaid." 

Such  sales  and  conveyances  were  (by  sect.  33)  to  be 
under  the  common  seal,  and  to  be  in  a  particular  form 
stated,  and  the  section  proceeded  in  these  terms: — 
"  and  every  such  sale  and  conveyance,  so  made  and  exe- 
cuted, shall  be  valid  and  effectual  to  all  intents  and  pur- 
poses, and  shall  be  sufficient  in  law  to  vest  the  property 
of  and  in  any  messuages  or  tenements,  lands  or  heredita- 
ments in  the  purchaser  or  purchasers  thereoT,  as  the 
case  may  be,  any  law,  statute,  usage  or  other  matter  or 
thing  to  the  contrary  notwithstanding." 

By  section  34  it  was  enacted,  "  that  the  said  mayor, 
aldermen  and  burgesses  should  and  they  were  thereby 
directed  to  apply  the  money  to  arise  or  to  be  received  by 
virtue  of  the  said  Act,  and,  subject  as  therein  mentioned, 
the  tolls,  rents  and  stallage  thereby  authorized  to  be 
taken,  in  manner  following :" — after  paying  the  costs  of 
obtaining  the  Act  and  of  fitting  up  the  market,  in  the 

next 
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next  place  to  retain  such  sums  of  money  as^  with  the        1858. 
rentSy  tolls  and  dues  which  should  be  received  by  the       ^-■^^-'^ 
said  mayor^  aldermen  and  burgesses  from  any  property  9. 

belonging  to  them  (other  than  the  tolls,  rents  and  stall-  "^^^  . 
age  authorized  to  be  taken  by  the  said  Act),  should  Brecon. 
be  equal  in  amount  to,  or  necessary  to  make  up, 
the  annual  sum  of  210/.  (the  amount  of  the  nett  annual 
income  of  the  said  mayor,  aldermen  and  burgesses 
from  the  whole  tolls  of  the  said  borough  and  other  pro- 
perty of  or  belonging  to  them),  of  which  sum  of  210/. 
a  competent  part  should  be  applied  by  the  said  mayor, 
aldermen  and  burgesses  towards  defraying  the  interest 
of  any  incumbrance  then  affecting  their  said  property, 
and  the  remainder  should  be  by  them  applied  to  such 
purposes  and  in  such  manner,  as  they  were  by  law  then 
authorized  and  empowered  to  apply  their  said  nett 
annual  income,  and  afterwards,  the  said  surplus  tolls, 
rents  and  stallage  should  be  applied  in  paying  the  in- 
terest of  all  moneys  which  should  be  borrowed  under  and 
by  virtue  of  and  for  the  purposes  of  this  Act,  and  sub- 
ject to*the  said  costs,  charges,  expenses  and  payments 
aforesaid,  the  residue  of  the  same  surplus  tolls,  rents 
and  stallage  should  be  divided  into  two  equal  moities  or 
equal  parts  or  portions,  one  of  which  should  be  paid 
•  unto  and  among  the  persons  entitled  to  any  of  the 
securities  for  the  money  to  be  borrowed  on  mortgage  as 
aforesaid,  and  their  respective  executors,  administrators 
and  assigns,  as  the  case  might  be,  in  proportion  to  the 
respective  sums  advanced  by  him,  her  or  them,  without 
any  preference  by  reason  of  the  priority  of  date  of  any 
such  mortgage  or  on  any  other  account  whatsoever,  and 
the  other  moiety  of  the  said  residue  of  the  surplus  tolls, 
rents  and  stallage  should  be  retained  by  the  said  mayor, 
aldermen  and  burgesses  towards  enabling  them  to  pay 
off  (in  manner  thereinafter  mentioned)  the  said  money 
borrowed  on  mortgage,  and  after  payment  thereof,  the 

whole 
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whole  of  the  said  surplus  tolls,  rents  and  stallage  should 
be  by  them  applied  to  such  purposes  of  public  benefit 
^^  within  the  said  borough  as  to  them  should  seem  meet. 

The 
Mfivor,  &c«  of 

BftBcoic  By  section  37  the  Corporation  was  required  to  make 

true  accounts  of  all  moneys  received  and  expended  by 

them  in  the  execution  of  the  Act,  which  were  to  be  open 

to  public  inspection. 

The  44th  section  authorized  the  Corporation  to  let 
the  stalls,  &c.  of  the  market  for  any  term  not  exceeding 
three  years. 

And  the  83rd  section  provided  ''that  nothing  in 
the  said  Act  contained  should  extend,  or  be  construed 
to  extend,  to  enable  the  mayor,  aldermen  and  burgesses 
of  the  said  borough  of  Brecon  to  take,  appropriate,  use, 
sell,  demise,  mortgage  or  alienate,  for  the  purposes  of 
the  said  Act,  without  the  approbation  of  the  Lords  Com- 
missioners of  Her  Majesty's  Treasury,  or  any  three  of 
them,  any  messuages,  lands,  tenements  or  hereditaments 
which  they  could  not  have  taken,  appropriated,  used, 
sold,  demised,  mortgaged  or  alienated  without  such 
approbation  before  the  passing  of  the  said  Act,  any- 
thing in  the  said  Act  to  the  contrary  notwithstanding." 

The  Corporation  proceeded  to  put  the  Act  into  exe- 
cution ;  it  purchased  the  necessary  lands^  and  amongst 
them  premises  called  "  The  Queen's  Head;''  it  borrowed 
large  sums  on  debentures,  and  erected  the  market, 
which  was  opened  for  public  use  in  1840. 

The  Plaintiff  was  the  owner  of  five  of  these  debentures 
of  100/.  each. 

Part  of  the  property  purchased  under  the  Act,  viz.. 

The 
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The  QueeiCs  Heady  though  not  required  for  the  purposes        1858 
of  the  Act,  had  not  been  sold  by  the  Corporation  as  re 
quired  by  the  29th  section. 


D£  WlNTOV 
V. 

The 
In  Marchy  1840,  the  Defendant  Mrs.  Payne  advanced       Brbcon'. 


the  Corporation  1,500/.  to  enable  it  to  complete  the 
market,  which  sura  the  Corporation  secured  by  three 
debentures  of  600/.  each,  charged  upon  the  tolls,  and  a 
mortgage  dated  the  4th  March^  18t0,  under  the  corpo- 
rate seal,  whereby  the  Corporation  conveyed  The  Queen's 
Head  and  the  ground  on  which  the  new  market  was 
then  being  erected,  and  the  erections  thereon,  byway  of 
mortgage  for  1,600/.,  with  a  power  of  sale  both  over  the 
debentures  and  premises.  This  mortgage  was  made 
without  the  consent  of  the  Lords  of  the  Treasury,  under 
the  1  Vict.  c.  12,  s.  83,  and  5  &  6  WilL  4,  c.  76,  s.  94. 

Interest  on  the  Plaintiff's  debentures  having  been  in 
arrear  since  1861,  he  instituted  this  suit  against  the 
Corporation  oi  Brecon  and  Mrs.  P^z^ne,  alleging  various 
neglects,  defaults  and  acts  of  mismanagement  on  the 
part  of  the  Corporation.    The  bill  prayed  : — 

1.  That  The  Queen's  Head,  and  all  other  heredita- 
ments purchased  by  the  said  Corporation  under  the 
Act,  and  not  required  for  the  purposes  thereof,  might  be 
sold,  and  that  the  proceeds  of  such  sale  might  be 
applied  under  the  direction  of  this  Court. 

2.  That  an  account  might  be  taken  of  the  property 
and  estate  of  the  Corporation  at  the  time  of  passing  the 
Act,  and  also  at  the  present  time;  and  of  all  sales  and 
purchases  under  it,  and  of  all  moneys  received  by  the 
Corporation  from  any  such  sales  ;  and  also  a  like  account 
of  the  rents  of  the  property  of  the  Corporation  received 
since  the  passing  of  the  Act;  and  of  all  tolls,  rents  and 
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1858.       stallage  received  by  the  Corporation  in  pursuance  of  the 
Act,  and  their  application  thereof. 


Db  Winton 

V. 

The 


3.  That  a  Receiver  might  be  appointed  of 'Hbe  rents, 
Mavor,  &c.  of  issues  and  profits  of  the  estate  and  hereditaments"  of 

Brecon.  ^^  Corporation,  and  of  the  tolls,  rent  and  stallage, 
and  other  moneys  payable  under  the  Act,  and  that  the 
Receiver  might  *'  be  authorized,  from  time  to  time,  to  let 
the  same  corporate  estates  and  hereditaments,  and  also 
the  stalls,  shops,  standing-places,  shambles,  bencb^ 
and  other  conveniences  in  the  several  markets  in  the 
said  Act  mentioned,  and  generally  to  exercise  the  powers 
of  the  said  Act,  or  otherwise  that  the  powers  and  provi- 
sions of  the  said  Act  might  be  exercised  under  the 
direction  and  control  of  this  honorable  Court" 

4.  That  the  rents,  issues  and  profits,  tolls,  rents  and 
stallage  might,  from  time  to  time,  be  applied,  under  the 
direction  of  the  Court,  in  accordance  with  the  provisions 
of  the  Act. 


Jmfy  8.  A  motion  was  now  made  for  a  Receiver,  in  the  terms 

of  the  third  paragraph  of  the  prayer  of  the  bill. 

Mr.  R.  Palmer  and  Mr.  Hardy  for  the  Plaintiff. 
The  interest  of  the  debentures  is  greatly  in  arrear, 
and  the  non-payment  has  been  caused  by  the  culpable 
mismanagement  of  the  Corporation.  This  Court  ought, 
therefore,  to  interfere  by  the  appointment  of  a  Receiver 
and  manager  of  the  property  charged.  In  Ames  v.  The 
Trustees  of  the  Birkenhead  Docks  (a)  the  Court  held, 
that  in  such  a  case  a  debenture-holder  was  entitled  to  a 
Receiver.  The  debenture-holders  have  an  interest  iu 
the  general  property  of  the  Corporation,  and  the  Corpo- 
ration are  giving  judgments  on  which  elegits  will  issue 

against 

(a)  20  B<av,  332. 
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against  the  corporate  property,  to  the  prejudice  of  the  1858. 
rights  and  remedies  of  the  existing  incumbrancers:  this  ^^^^T^^ 
renders  it  the  more  necessary  that  a  Receiver  should  be  v. 

appointed  for  their  protection.  ..     '^^\      t 

Brecon. 

Mr.  Follett  and  Mr.  C  C.  Barber^  for  the  Corpora- 
tion^  said,  that  the  real  contest  in  this  case  was  between 
judgment  creditors  for  priority,  and  that  one  had  already 
obtained  a  judgment  on  which  an  elegit  had  issued,  which 
had  been  lodged  with  the  sheriff.  That  the  object  of  the 
Plaintiff  was,  in  the  absence  of  the  creditor,  to  prevent 
his  obtaining  the  benefit  of  his  diligence,  by  inducing  the 
Court  to  take  possession  of  the  corporate  property  liable 
to  satisfy  the  judgment. 


The  Master  of  the  Rolds. 

I  can  only  grant  a  Receiver  of  the  tolls,  dues  and 
stallages,  and  of  any  sums  due  or  to  become  due  in 
respect  thereof,  until  the  further  order  of  the  Court.  I 
will  reserve  the  remainder  of  the  motion  until  next  seal 
day,  with  liberty  to  the  Defendant  to  move  to  discharge 
the  present  order. 

Notice  must  be  given  to  the  judgment  creditor  of  the 
order,and  that  he  will  be  at  liberty,  though  not  a  party  to 
the  cause,  to  appear  on  the  hearing  of  the  motion,  or  to 
give  such  notice  of  motion  to  discharge  or  vary  the 
present  order  as  he  may  be  advised.  I  suppose  the 
Plaintiff  will  consent  to  that. 

Mr.  R.  Palmer  assented. 


The  Corporation  and  William  Parry ^  the  judgment      July  79. 

creditor, 
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1858.       creditor,  on  the  lOth  of  July ^  gave  notice  to  discharge 
the  order  for  a  Receiver. 


Mr.  FolUtt  and  Mr.  C  C.  Barber.  This  case 
^Xecon!  ""^  differs  from  Ames  v.  The  Trustees  of  the  Birkenhead 
Docks  (a)  and  Potts  v.  The  Warwick^  ^c.  Canal  Cam- 
panj/{b)f  for  there  the  Corporation  consented  to  the 
Receiver.  Here  the  Corporation  is  the  first  incum- 
brancer in  respect  of  the  210/.  a  year,  for  the  debentures 
are  expressly  made  subject  to  its  priority  of  payment  and 
to  the  application  of  the  tolls  as  mentioned  in  the  Act. 
The  possession,  therefore,  of  the  first  incumbrancer 
ought  not  to  be  interfered  with  at  the  suit  of  a  puisne 
incumbrancer. 

The  Corporation  have  public  duties  to  perform  in 
respect  of  its  property,  and  to  which  Plaintiff's  rights 
are  postponed  by  the  Act ;  these  cannot  be  delegated 
to  the  Receiver.  The  Corporation  alone  can  appoint 
collectors,  inspectors  and  other  officers,  and  settle  their 
allowances  (sect.  38).  They  are  to  fix  the  amount  of 
tolls  (sect.  42) ;  all  acts  authorized  are  to  be  done  at  a 
general  meeting  of  the  council  of  the  borough  (sect.  51); 
and  there  are  the  powers  of  management,  which  are  of 
such  a  nature  as  to  be  incapable  of  being  handed 
over  to  a  Receiver.  In  Ames  v.  The  Trustees  of  the 
Birkenhead  Docks,  the  Court  avoided  the  difficulty,  by 
continuing  the  management,  and  appointing  the  Re- 
ceiver merely  of  the  balance  after  payment  of  the  out- 
goings necessary  to  carry  on  the  concern.  Hence  the 
order  should  only  extend  to  the  surplus,  after  paying 
all  prior  charges. 

The  Corporation  have  municipal  duties  to  perform 
out  of  the  rents ;  by  stopping  them  it  will  be  prevented 

performing 
(a)  20  Beav,  332.  (ft)  1  Kay,  142. 
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performing  important  public  duties,  for  the  non-perform-        1868. 

ance  of  which  the  Corporation  may  become  liable,  and 

it  will  become  necessary  to  enforce  a  borough  rate  on 

the  inhabitants  to  meet  the  deficit  .,     '^^     ^ 

Mayor,  &c.  cf 

The  toHs  have  fallen  off,  and  this  alone  has  prevented 
the  payment  of  the  interest,  but  no  such  mismanage- 
ment has  been  proved  as  to  authorize  the  appointment 
of  a  Receiver,  and  the  Act  of  Parliament  gives  no  power 
to  appoint  one. 

Mr.  Seboyn^  for  Parry ^  the  judgment  creditor,  also 
opposed  the  appointment  of  a  Receiver. 

Mr.  R.  Palmer  and  Mr.  Hardy  were  not  heard,  but 
they  referred  to  Fripp  v.  The  Chard  Railway  Co.  (a) ; 
Arnold  v.  The  Mayor  of  Gravesend(b). 

The  Master  of  the  Rolls. 

I  think  that  the  Plaintiff  is  entitled  to  a  Receiver.  I 
do  not  think  it  necessary  that  the  Act  of  Parliament 
should  give  this  Court  a  power  to  appoint  a  Receiver 
to  enable  the  Court  to  do  so;  where  an  Act  autho- 
rizes a  mortgage,  it  authorizes,  as  incident  to  it,  all 
necessary  remedies  to  compel  payment,  and  in  the  case 
of  tolls,  a  power  to  this  Court  to  appoint  a  Receiver. 

I  cannot  accede  to  the  argument  that  the  Corporation 
is  the  first  incumbrancer,  and  entitled  to  possession. 
The  Corporation  is  the  mortgagor;  and  I  regard  it  in 
the  same  situation  as  if  the  owners  of  an  estate  had 
mortgaged  it  subject  to  a  ground  rent  payable  to  a 
superior  landlord. 

There 

(fl)  11  Hare,  241.  (6)  2  Kai/  ^  J.  574. 

VOL.  XXVI.  N  N 
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1858.  There  is  one  point  necessary  to  consider,  namely,  the 

terms  of  the  order.  The  debentures  are  subject  to  the 
priority  of  payment,  given  by  the  34th  section  to  the 
Corporation,  to  have  such  a  sum  of  money  paid  to  it  as, 
together  with  the  rents  of  the  other  property  of  the 
Corporation,  shall  amount  to  210/.  a  year.  If  the  Act 
had  specified  the  amount  as  210/.  the  course  would  be 
very  plain ;  but  it  is  such  a  sum  as,  with  the  rents,  &c.y 
of  its  other  property,  shall  amount  to  210/.  a  year. 
The  consequence  is,  that  this  may  involve  an  annual 
account,  and  the  only  way  I  can  get  over  the  difficulty 
is,  by  giving  hberty  to  apply,  and  by  giving  liberty  to 
the  Receiver  out  of  the  first  tolls,  &c.,  to  pay  the  Corpo- 
ration such  a  sum  as,  together  with  the  rents  from  its 
other  property,  will  make  up  210/.  a  year. 

Mr.  R.  Palmer.    As  they  shall  state  by  affidavit. 

The  Master  of  the  Rolls. 

As  the  Act  authorizes  a  mortgage  of  the  tolls,  I  have 
no  doubt  that  this  Court  will  appoint  a  Receiver;  but 
I  do  not  think  I  can  give  to  the  Receiver  such  power 
of  management  of  the  affairs  of  the  Corporation  as 
would  make  them  liable  to  proceedings  by  the  Attorney- 
General  by  mandamus,  or  the  like.  I  am  not  aware 
whether  the  letting  by  the  Receiver  instead  of  the  Cor- 
poration would  have  that  effect;  but,  if  it  would,  then 
the  letting  should  be  by  the  Corporation,  but  the  rents 
should  be  received  by  the  Receiver. 


1859. 
Jon.  25, 26, 27,      The  cause  now  came  on  for  hearing. 


31. 


Mr.  jR.  Palmer  and  Mr.  Hardy,  for  the  Plaintiff. 

Mr. 
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Mr.  FoUett  and  Mr.  C.  C,  Barber,  for  the  Corpo-        1869. 

ration*  n-^^/-*^ 

Db  Winton 

Mr.  Eddis  for  the  executors  of  Payne,  who  had  died  xhe 

in  the  interim.  Viv^r,  &c  of 

BascoH. 

Lord  Crewe  v.  Edleston  (a) ;    Payne  v.  The  Mayor 
of  Brecon  (J),  were  cited. 

The  Master  of  the  Rolls. 

I  do  not  think  it  necessary  to  hear  a  reply.  The  only 
question  is,  whether  Mrs.  Payne's  mortgage  is  good 
as  against  the  Plaintiff  and  the  other  debenture  cre- 
ditors :  and,  upon  the  construction  of  this  Act  of  Par- 
liament, I  am  of  opinion  that  it  is  not.  I  hold  that 
where  an  Act  of  Parliament  contains  two  sets  of  pro- 
visions, one  giving  specific  and  precise  directions  to  do 
particular  things,  and  the  other,  in  general  terms,  pro- 
hibiting certain  acts,  which  would,  in  the  general  sense 
of  the  words  used,  include  the  particular  acts  before 
authorized,  then  the  general  clause  does  not  control  the 
specific  enactments.  For  instance,  if  an  Act  of  Parlia- 
ment authorized  a  corporation  to  sell  a  particular  piece 
of  land,  and  by  a  subsequent  general  clause  in  the  act 
it  was  declared,  that  nothing  therein  contained  should 
authorize  the  corporation  to  sell  any  land,  the  general 
clause  would  not  control  the  particular  enactment, 
which  would  take  effect,  notwithstanding  the  prior  ex- 
ception was  not  clearly  and  distinctly  expressed  in  the 
general  clause.  I  so  held  in  another  cause  (c),  on 
the  authority  of  many  cases  cited  to  me.  If  the 
Court  finds  a  positive  inconsistency  and  repugnancy 
in  the  clauses  of  an  Act  of  Parliament,  it  may  be  diffi- 
cult 

(a)  1  Dc  Gex^J.  93.  (c)  Pelii/  v.   Sa%,   15    Feb, 

(6)  3  HurL  if  N.  572.  1858. 

N  n2 
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1859.       cult  to  deal  with  the  case  at  all,  but  as  far  as  it  can,  it 
^•^^^'^      must  give  eflfect  to  every  clause  in  it.     I  find,  in  tbit 

Dk  TRTinf  am 

^^  Act  of  Parliament  an  authority  to  buy  certain  lands  for 

The  the  purposes  of  the  act,  and  if  more  lands  are  bought  than 
BftEc#if.  ^re  required  for  those  purposes,  then  the  act  requires  and 
commands  the  Corporation  to  sell  such  surplus  lands 
within  seven  years  (s.  29).  The  act  next  authorizes  the 
Corporation  to  borrow,  for  the  purposes  of  the  act,  any 
money  on  mortgage  of  its  property  generally,  or  for 
such  purposes  "  to  sell,  convey  and  dispose  of"  any  of 
its  property.  My  opinion  is,  that  this  general  clause 
must  be  read  consistently  with  the  29th  clause,  which 
directed  particular  lands  of  the  Corporation  to  be  sold  in 
a  particular  manner,  and  this  general  clause  must  be 
construed  to  apply  to  the  rest  of  tlie  land  of  the  Corpo- 
ration. The  effect  of  this  standing  alone  would  be  to 
overrule  the  94th  section  of  the  Municipal  Corporation 
Act  (6  &  6  Will.  4,  c.  76),  as  applicable  to  this  Corpo- 
ration, but  I  find  that  by  the  83rd  section  of  the  1  VicL 
c.  xiL  the  provisions  of  section  94  of  the  Municipal 
Corporation  Act,  imposing  fetters  on  alienation  by  muni- 
cipal corporations  of  their  land,  are  repeated  for  the 
purpose  of  this  Corporation.  And  it  is  directed  that 
they  shall  have  no  power  to  alienate  for  the  purposes 
of  this  act,  except  with  the  sanction  of  the  Lords  of 
the  Treasury,  any  hereditaments  which  they  could  not 
alienated  without  such  approbation  before  the  passing 
of  it.  Unless,  therefore,  they  were  at  liberty  to  part 
with  this  land  before  the  passing  of  this  act,  I  must 
hold  that  this  applied  not  to  tlie  29th  section,  but  ap- 
plies to  that  which  is  included  in  the  32nd  section,  and 
that  the  sanction  of  the  Lords  of  the  Treasury  must  pre- 
viously be  obtained,  in  order  to  ascertain  that  it  is  for 
the  legitimate  purposes  of  the  act  that  they  require  to  sell. 

Mr.  JE!ddis  argued,  that  under  the  32nd  section  there 

is 
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b  power  to  mortgage  any  lands  for  the  purposeft  of  tbe       1859. 

act,  and  that  this  will  include  the  surplus  lands,  so 

that  the  29th  clause  relating  to  the  sale  of  the  surplus 

lands  will  only  apply  to  so  much  as  shall  remain  ailer  .,     ^^ 

•^  Mayor,  &c.  tf 

they  have  been  mortgaged  for  the  purposes  of  the  act.       fiascox. 

Bat  it  is  to  be  observed,  that  the  29th  section  itself 
directs,  that  the  surplus  land  shall  be  solder  the  pur- 
poses  of  the  act.  The  effect  of  such  a  construction  as 
that  suggested,  would  be  to  overrule  the  29th  section, 
which  directs  the  Corporation,  for  the  purposes  of  the 
act,  to  sell  this  surplus  land  in  a  particular  way.  Can 
the  Corporation  under  the  32nd  section  mortgage  that 
land  to  a  stranger,  and  authorize  him  to  sell  it  in  any 
manner  he  pleases?  The  whole  provision  of  the  29th 
section  would  be  then  put  an  end  to.  Suppose  the  Cor- 
poration, for  some  purpose  or  other,  wanted  expressly 
to  get  rid  of  this  obligation,  and  wished  that  the  per- 
son from  whom  they  had  purchased  should  not  have 
the  option  of  repurchasing  the  surplus  land,  they  might, 
according  to  the  argument,  mortgage  it  to  a  stranger, 
with  a  power  of  sale,  to  anybody  he  pleased,  and  thus 
defeat  the  object  of  the  Act  of  Parliament.  It  is  im- 
possible that  such  can  be  the  construction  of  these  two 
clauses  taken  together. 

But  it  appears  to  me  that  there  is  a  construction  which 
renders  the  whole  consistent,  viz. : — ^That  with  respect 
to  so  much  of  the  land  bought  by  the  Corporation  for 
the  purposes  of  the  act  as  is  not  wanted  for  that  pur- 
pose, you  shall  sell  it  in  a  particular  manner,  and 
give  to  your  vendor  the  right  of  pre-emption ;  and  as 
to  your  other  lands,  you  may  mortgage,  alienate  or  sell 
them,  as  you  think  fit,  for  the  purposes  of  the  act ;  pro- 
vided always,  that  nothing  in  this  act  shall  enable  you 
to  exercise  this  latter  power  except  with  the  sanction  of 
the  Lords  of  the  Treasury,  who  are  to  be  guardians,  and 
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are  to  ascertain  that  you  do  sell  bona  fide  for  the  pur- 

_    _  poses  of  the  act. 

Db  Wintok     ^ 

V. 

Mayor  &c.  of      ^^  ^'^'^  ^^  ^^^  construction  of  the  act,  the  different 
Brecon.      clauses  are  perfectly  clear  and  consistent. 

Again,  the  object  of  the  30th  section,  as  was  very 
fairly  and  properly  admitted,  was  to  place  all  deben- 
ture holders  on  an  equal  footing.  The  Plaintiff  ad- 
vanced money  upon  the  security  of  these  tolls,  for  the 
purposes  of  the  act,  and  Mrs.  Payne  did  the  same,  but 
in  order  to  defeat  this  clause,  and  obtain  a  priority,  she 
contracts  with  the  Corporation  for  a  mortgage  upon 
their  other  property.  This  would  manifestly  give  her  a 
,  great  advantage  over  the  other  debenture  holders,  and, 
in  my  opinion,  she  did  not,  by  taking  this  additional 
security,  acquire  priority. 

I  think,  therefore,  on  both  these  grounds,  that  as 
against  the  Plaintiff,  there  is  not  a  valid  mortgage, 
which  will  give  her  any  priority  over  the  Plaintiff  in 
the  present  suit. 

I  express  no  opinion  as  to  what  rights  Mrs.  Payne 
may  have  against  the  Corporation,  as  between  them  a 
very  different  question  may  arise.  But  as  regards  the 
Plaintiff,  who  was  no  party  to  the  mortgage  transaction, 
1  find  nothing  to  fix  upon  him  any  personal  equity,  or 
to  enable  anyone  to  urge  as  against  him  that  he  having 
been  a  party  to  an  act  which  cannot  be  supported,  it 
does  not  lie  in  his  mouth  to  take  the  objection. 

As  against  the  Plaintiff,  therefore,  and  the  debenture 
holders,  I  am  of  opinion  that  Mrs.  Payne  has  obtained 
no  priority,  and   I  must  make  a  declaration  to  .that 

effect. 
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efibct    That  leaves  untouched  the  question  of  the  lia-        1869, 
bility  of  the  Corporation  under  the  covenants  to  pay, 
and  any  personal  equity  against  the  Corporation. 


Db  Winton 

r. 

The 

mi     rt    1  .  Mayor,  &c  of 

The  29th  clause  contains  an  imperative  direction  that      Brecon. 


tbe  Corporation  shall  sell  the  surplus  land  within  seven 
years  after  the  passing  of  the  act.  They  have  not  done 
8o,  and  it  is  difficult  to  say  that  any  person  interested 
in  the  performance  of  this  act  may  not  now  enforce 
that  sale.  If  it  is  insisted  upon,  I  am  of  opinion  that 
the  Plaintiff  is  entitled  to  have  it  sold,  though  I  doubt 
whether  it  would,  at  the  present  time,  be  for  his  benefit 
Sut  with  such  an  express  and  positive  declaration  that 
the  sale  shall  be  made,  I  am  somewhat  apprehensive, 
whether  I  am  entitled,  even  with  the  consent  of  the 
parties,  to  refrain  from  enforcing  this  compulsory  clause. 
As  to  this  I  should  be  glad  to  be  assisted  by  a  reference 
to  any  case  in  which  a  similar  matter  has  been  dealt 
with.  The  disposition  of  the  Court  undoubtedly  would 
be  to  do  that  which  would  be  most  beneficial  to  all 
parties  concerned. 

I  must  continue  the  Receiver  of  the  tolls,  rents  and 
stallages  of  the  market,  but  of  nothing  else.  At  the 
close  of  every  year  the  Corporation  will  give  a  detailed 
accounts  of  their  receipts  for  the  purposes  of  this  act, 
and  under  the  act. 
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-.    ,  ^  ,  „    THE  MAYOR,  &c.  OF  BRECON  v.  SEYMOUR. 

March  4,  5,  9.  ' 

were  duTto  A,  T^  *^^^!/f  1835,  this  Corporation  executed  a  valid  mort- 
from  B.,  one     -■-     gage  of  its  corporate  estate  and  tolls  for  securing 
lands,  and  the  ^  sum  of  750L     Afterwards  {September  9th,  1836),  the 
llan'  ''^*'°^*^  Municipal  Corporation    Act  {5  k   6    WilL   4,    c.   76) 
havingbrought  passed,  by  the  94th  section  of  which  municipal  corpo- 
BumTR^aid    ^^^'^"^  were  forbidden  to  "sell,  mortgage  or  alienate 
the  amount       the  lands,  tenements  or  hereditaments  of  the  said  body 
mortgage  into    corporate,"  except  with  the  approbation  of  the  Lords  of 
Court.    A.       tiie  Treasury. 
took  this  sum 
out  of  Court, 
and  he  pro-  Subsequently  to  this,  on  the  9th  of  May^  1838,  the 

action  and  re-    ^^'  ^^  ^'^^  1  &  2  Vict.  c.  xii,  passed,  which  autliorized 

covered  a  iudg-  the  Corporation  o{  Brecon  to  make  new  markets.     The 

nient  on  the  .      . 

covenant,  principal  provisions  of  this  act  are  stated  ante  (a),  but 

^^'^f,'^^^^^"^  the  effect  of  them  is  as  follows  :-It  gave  the  Corpora- 

having  been  tion  compulsory  powers  to  take  the  requisite  lands ;  but 
satisfied  be-         ..  •     j    -^        •.!_•  ^  %t    .%  i 

foreihejudg-    '^  required  it,  withm  seven  years,  to  sell  the  surplus 

ment  l»ad  been  taken  and  not  required.  It  authorized  the  Corporation 
obtained,  J.  ,  ^        ,  /.    . 

had  no  right  to  ^^  borrow  money  on  debentures  for  the  purposes  of  the 
tack^his  judg-  ^^^^  charging  the  tolls,  rents  and  stallage,  and  to  sell  or 
Whether  a  mortgage.  But  the  83rd  section  provided  as  follows : — 
agafr^t  a  mu-  '*  "^^^^^  nothing  in  the  said  act  contained  should  extend, 
iiicipal  cor-  or  be  construed  to  extend,  to  enable  the  mayor,  alder- 
rates  as  an^  ^^^^  ^"d  burgesses  of  the  said  borough  of  jBrecon  to 
equitable  take,     appropriate,    use,    sell,    demise,    mortgage    or 

its  lands,  the  alienate  for  the  purposes  of  the  said  act,  without  the 
ajrporTtlon  approbation  of  the  Lords  Commissioners  of  her  Ma- 
Act  forbiddhig  jesty's  Treasury,  or  any  three  of  them,  any  messuages, 
exce°pt  w'ilhthe  ^^^^^f  tenements  or  hereditaments  which  they  could  not 
assent  of  the  haTC 

Lords  of  the 

Treasury,  (a)  Dc  Winim  v.  The  Corporalion  of  Brecon,  ante,  p,  535, 

quare* 
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bave  taken,  appropriated,  used,  sold,  demised,  mort- 
gaged or  alienated  without  such  approbation  before  the 
passing  of  the  said  act,  anything  in  the  said  act  to  the  Hayor,  &c  of 
contrary  notwithstanding."  Brkcoh 


SSTMOVE* 


The  Ckxrporation  raised  large  sums,  and  erected  the 
xnark^ 

By  indenture  of  the  4th  of  March,  1840,  the  mort- 
gage of  7502.  was  transferred  to  Payne,  and  on  the 
same  day  the  Corporation,  but  without  the  consent  of 
the  Lords  of  the  Treasury,  conveyed  the  property 
acquired  under  the  Market  Act  to  Payne,  by  way  of 
mortgage,  to  secure  1,500Z.  and  interest.  This  deed 
contained  a  covenant,  on  the  part  of  the  Corporation, 
to  pay  the  mortgage  money. 

The  money  not  having  been  paid,  Payne,  in  1857, 
brought  an  action  against  the  Corporation  to  recover 
the  two  sums  of  750/.  and  1,500/.  and  interest.  The 
Corporation  paid  the  750/.  and  interest  into  Court,  and 
as  to  the  1,500/.,  pleaded  the  invalidity  of  the  mortgage 
deed  of  the  4th  of  March,  1840,  it  not  having  been 
made  with  the  approbation  of  the  Lords  of  the  Treasury. 
The  Plaintiff,  Payne,  took  the  796/.  15«.  out  of  Court, 
and  as  to  the  1,500/.,  the  Court  of  Exchequer  held, 
that  although  the  mortgage  might  be  ultra  vires,  the 
covenant  to  pay  was  valid  (a). 

The  Corporation  instituted  this  suit  against  the  exe- 
cutors of  Payne  to  obtain  a  re-conveyance  of  the  mort- 
gaged property,  and  delivery  of  the  title  deeds.  The 
Defendants  insisted  that  they  had  a  right  to  tack  their 
judgment  debt  to  the  first  mortgage  security. 

Mr. 
(a)  Payne  v.  The  Mayor  qf  Brecon,  3  Hurl.  ^  N.  572. 
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1859.  Mr.  Follett  and   Mr.    C   Barher  for  the   Plaintiff. 

^-^^^^^^       The    Defendants   have  no  right  to  tack;    for,  at  the 
The 
Mayor,  &c.  of  ^^^^^  ^^  judgment  was  obtained,  the  only  valid  mort- 

Brecon  gage  v%as  satisfied.  Secondly,  on  the  principle  laid 
Setiiooe.  down  by  this  Court  in  the  case  of  De  Winton  v.  The 
Corporation  of  Brecon^  the  mortgage  for  1,500/.  is 
invalid,  both  against  the  debenture  creditors  and  the 
Corporation.  Thirdly,  the  judgment  cannot  affect  the 
lands  of  the  Corporation  ;  for,  otherwise,  an  equitable 
mortgage  might  be  created  by  a  municipal  corporation 
without  the  assent  of  the  Lords  of  the  Treasury,  not- 
withstanding the  prohibitory  clause  in  the  Municipal 
Corporation  Act  (b  k  6  Will  4,  c.  76,  s.  94).  This  was 
decided  in  the  cases  of  Arnold  y.  Ridge  {a) ^  Ex  parte 
the  Corporation  of  Hijthe  (6). 

The  Act  of  Parliament  would,  by  such  means,  be- 
come inoperative,  and  the  intention  of  the  legislature 
defeated.  If  the  judgment  does  not  affect  the  land,  it 
cannot,  under  any  circumstances,  be  tacked.  Muni- 
cipal corporations  now  hold  their  corporate  property 
Dierely  in  trust;  and  they,  therefore,  cannot,  on  the 
common  principle,  mortgage  the  trust  property. 

Mr,  O.  Morgan  for  Parry* 

Mr.  i?.  Palmer  and  Mr.  Eddis  for  the  executors  of 
Payne,  First,  the  invalidity  of  the  1,500/.  mortgage 
was  not  decided  in  De  Winton  v.  The  Corporation  of 
Brecon.  That  case  only  determined  that  it  was  in- 
operative, as  between  the  mortgagee  and  the  debenture 
creditors  \  but  the  Court  expressly  reserved  the  question 

of 

(fl)  13  Com,  B,  R,  745.  (fr)  4  Y,  ^  C.  55. 
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of  personal  equity  and  liability  as  against  the  Corpora^        1869. 

tion  who  cannot  now  set  up  the  invalidity  of  its  own  act.      ^"^n^^^^ 

^  The 

Mayor,  &c.  of 

.Brecon 

Secondly,  the  concurrence  of  the  Lords  of  the  Trea-  «. 

sury  was  not  necessary  to  render  this  mortgage  valid.  Beyuqvr. 
Under  the  83rd  section  of  the  1  Vict.  c.  xii,  there  is  a 
distinction  between  the  lands  belonging  to  the  Cor- 
poration prior  to  that  act,  and  lands  afterwards  ac- 
quired. The  Arst  could  only  be  alienated,  under  the 
Municipal  Corporation  Act,  with  the  assent  of  the 
Lords  of  the  Treasury;  but  the  second  were  unaffected 
by  the  83rd  section  of  the  1  Vict.  c.  xii.  The  words 
"  take,  appropriate,  use,'*  which  precede  the  words 
"  sell,  demise,  mortgage  or  alienate,^  conclusively  shew 
that  such  must  be  the  proper  construction  of  the  clause ; 
for  otherwise  the  Corporation  could  neither  take  lands, 
nor  vse  them  in  any  way,  without  first  obtaining  the 
consent  of  the  treasury,  though  the  act  empowers  them 
to  take  the  lands  in  the  schedule  without  any  such  con- 
sent, and  to  use  them  as  a  site  for  the  market.  The 
mortgage  for  1,600Z.  is,  therefore,  valid  as  against  the 
Plaintiffs. 

Thirdly.  But  there  is  clearly  a  valid  debt,  under  the 
covenant,  as  against  the  Corporation  to  whom  the 
money  was  advanced ;  Holdsworth  v.  The  Corporation 
of  Dartmouth  (a) ;  Pallister  v.  The  Corporation  of 
Oravesend  (J).  On  the  debt  a  judgment  has  been 
obtained,  to  which  is  attached  the  ordinary  remedies  for 
enforcing  it ;  and  where  there  is  no  fraud  or  collusion, 
it  must,  under  the  1  &  2  Vict.  c.  110,  constitute  an 
equitable  charge  on  the  lands  of  the  Defendant; 
Arnold  v.  The  Corporation  ofGravesend  (c),  from  which 

case 

(a)  U  Ad.^  E.  490.  (c)  2  Kay  <$•  /.  574. 

(6)  9  Com.  jB.  Rep,  774. 
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I860.       caae  it  is  evident  that  the  Vice-Chancellor  Wood  did  not 

^"-^^^^^      concur  in  the  decision  in  Arnold  ▼.  Midge  (a).    A  corpo- 

Ifavor,  Ice.  ct  ration  can  contract  debts,  and  must  therefore  be  liable  to 

Bricoh       the  ordinary  process  of  the  Court  to  compel  payment. 

Sbtmoub.     The  judgment  is  neither  a  sale  nor  a  mortgage  by  the 

Corporation,  and  the  act  says,  that  municipal  corpora-* 

tions  are  not  to  "  sell,  mortgage,"  &c. ;  the  House  of 

Lords  has  decided,  in  Croft  v.  Lumley  (&),  that  a  warrant 

of  attorney  on  which  judgments  were  afterwards  entered 

up  did  not  come  witliin  a  covenant  not  to  **  charge  or 

encumber"  &c.,  '*  by  mortgaging  the  same,  or  granting 

any  rent-charges  or  other  encumbrances  whatever." 

There  is  a  great  distinction  between  a  voluntary 
judgment  and  one  in  invitum ;  Doe  d,  Mitchinson  v. 
Carter  (c);  the  latter  cannot  be  considered  a  mortgage 
or  an  alienation  by  a  corporation,  so  as  to  require  the 
assent  of  the  Lords  of  the  Treasury.  As  the  Defendants 
have  the  legal  estate,  and  an  equitable  charge  on  the 
land,  they  cannot  be  compelled  to  part  with  their 
security  until  full  payment.  Tiiey  also  cited  Alexander 
v.  Brame  (d). 

Mr.  Follettj  in  reply,  cited  Hawkins  v.  Gathercole  (e). 


The  Master  of  the  Rolls, 

I  think  it  follows,  from  my  decision  in  De  Winion  v. 
The  Corporation  of  Brecon y  that  the  PlaintifFis  entitled 
to  a  decree.  The  bill  is  filed  for  the  reconveyance  of 
land,  and  the  delivery  up  of  title  deeds,  upon  payment 

of 

(a)  13  Com,  B.  Rep,  745.  {d)  7  Be  O.,  M.  4"  G.  525. 

(6)  6  if.  L.  Ca$.  672.  (c)  6  De  G.,  M.  fy  G.  1. 

(c)  8  Term  Rep.  67. 
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of  a  mortgage.    The  Defendants  insist  that  they  haTe       18fi9, 
a  right  to  detain  these  deeds  by  reason  of  their  having         ^^ 
another  incumbrance  upon  the  land  of  the  mor^gors.  Mayor,  &e.  d 
The  state  of  the  case  is  shortly  this :— The  first  mort-       "^ 
gage,  for  760/.,  was  made  in  1835,  and  was  not  affected      Sbtmoue. 
by  the  Municipal  Corporation  Act,  which  passed  in  the 
same  year.     By  this  mortgage,  a  sum  of  750/.,  advanced 
by  Mr.  Vauffhan,  was  secured  upon  the  corporate  pro- 
perty.    In  1840,  this  mortgage  was  transferred  to  Mrs. 
Payne.     With  respect  to  the  validity  of  that  mortgage, 
no  question  arises.     On  the  same  day,  in  1840,  a  second 
and  separate  and  distinct  mortgage,  for  1,500/.,  was 
made  to  Mrs.  Payne.     I  do  not  go  into  any  question 
respecting  the  rights  of  the  debenture  or  bond  holders 
under  the  Market  Act;  but  in  De  Wintonv,  The  Mayor 
of  Brecon^  I  held  that  this  second  mortgage  was  invalid^ 
that,  by  the  94th  section  of  the  Municipal  Corporation 
Act,  a  corporation  was  prohibited  from  raising  money 
upon  their  property,  and  that  the  83rd  section  of  the 
Market  Act  confirmed  and  established  that  prohibition 
with  respect  to  this  property.     In  October,  1857,  Mrs. 
Payne  brought  an  action  against  the  Corporation,  the 
declaration  contained  three  counts.    The  first  was  on 
the  covenant  contained  in  the  market-house  mortgage 
for  1,500/.,  the  second  count  was  indebitatus  assumpsit, 
and  the  third  count  was  for  money  due  on  account 
stated.    That  was  met  in  this  way  :— To  the  first  count 
two  pleas  were  pleaded,  one  non  est  factum,  and  the 
other  that  the  deed  was  invalid.     With  respect  to  the 
second  and  third  counts,  a  plea  was  put  in,  by  which 
the  amount  that  was  claimed  to  be  due  upon  the  first 
mortgage  was  paid  into  Court.     That  was  taken  out  by 
Mrs.  Payne,  in  satisfaction  of  the  causes  of  action  in 
respect  of  that  third  plea^  that  is,  in  respect  of  the  whole 
declaration  except  what  was  claimed  upon  the  covenant 
contained  in  the  deed  of  mortgage  of  the  market-house. 

In 
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1859.       In  that  state  of  things  the  matter  came  on  before  the 

^'^^^^      Court  of  Common  Law,  which  held  that  the  covenant 
The 
Mayor,  &c.  of  ^^^  perfectly  good,  although  the  mortgage  of  the  pro- 

Brecom       perty  was  invalid. 


Sbtmoue. 


The  question  therefore  which  now  arises  is,  whether, 
as  all  that  was  due  on  the  first  mortgage  has  been  paid, 
the  mortagee  has  any  right  to  resist  the  usual  equity 
of  a  mortgagor,  in  such  a  case,  to  have  a  reconvey- 
ance of  the  land  and  the  delivery  up  of  the  title 
deeds.  This  is  resisted  by  the  Defendants,  upon  the 
ground  that  there  is  a  right  to  tack,  but  it  is  clear  that 
no  such  right  can  exist.  No  doubt  a  judgment  maybe 
tacked  to  a  mortgage,  but  here  the  mortgage  was  paid 
ofTand  had  ceased  to  exist  before  the  judgment  had 
been  recovered,  and,  therefore,  there  was  never  any 
mortgage  to  which  any  existing  judgment  could  be 
tacked.  As  soon  as  the  money  due  on  the  mortgage 
was  taken  out  of  Court,  or  if  there  had  been  a  tender  of 
the  total  amount  due  on  the  mortgage,  it  would  have 
been  the  same  thing,  the  right  of  the  mortgagor  arose 
to  have  both  the  land  reconveyed  and  the  title  deeds 
delivered  up.  If  the  mortgage  for  750/.  was  valid,  but 
by  the  effect  of  the  statute  the  mortgage  for  l,500t  was 
invalid,  except  as  it  operated  as  a  deed  of  covenant,  then, 
when  the  first  mortgage  had  been  paid  off",  it  became 
impossible,  as  between  individuals,  for  the  mortgagee 
to  resist  the  right  of  the  mortgagor  to  have  a  re-convey- 
ance of  his  land  and  the  delivery  up  of  the  title  deeds, 
upon  the  ground  that  there  was  a  covenant  by  him 
to  the  mortgagee,  relating  to  a  separate  and  collateral 
matter,  upon  which  the  mortgagee  was  bringing  or 
had  brought  an  action,  and  which  might  ripen  into 
a  judgment,  which  might  operate  as  a  lien  upon  the 
land. 

The 
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The  principal  arguraent,  founded  upon  the  construe-        1869. 
tion  of  the  Act  of  Parliament,  is,  in  my  opinion,  covered      ^'^^^^"'^ 
by  what  I  formerly  decided  in  the  case  of  De  Winton  v.  Mayor,  &c.  of 
T/ie  Mayor  of  Brecon  (a),  but  the  more  I  look  at  it,  the       Brecon 
more  I  am  confirmed  in  that  view  of  the  case.     In  fact,      Setmouiu 
the  29th  and  the  32nd  clauses  of  the  Market  House 
Act   roust  be  read  together  and   made  consistent.     I 
think  it  impossible  to  put  upon  the  83rd  section  the 
construction,  that  the  words  prohibiting  alienation  with- 
out the  consent  of  the  Lords  of  the  Treasury  are  to 
be  limited  to  the  property  it  then  possessed,  and  not 
affect  subsequently-acquired   property.      The   way   in 
which  I  read  it  is  this: — The  Municipal-Corporation  Act, 
then    already  passed,   forbids   corporations   alienating 
their  property  without  the  approbation  of  the  Lords  of 
the  Treasury  ;  then  comes  the  83rd  section,  which  says, 
*'  that  nothing  contained  in  this  act  shall  authorize  them 
to  do  what  they  could  not  have  done  without  it,''  conse- 
quently, except  where  there  are  specific  and  precise  provi- 
sions and  enactments  authorizing  particular  things  to  be 
done,  it  leaves  them  exactly  as  they  were  before,  and 
the  prohibition  against  alienation  extends,  therefore,  not 
merely  to  the  existing  lands  of  corporations,  but  to 
any  land  which  they  may  acquire  thereafter. 

As  against  an  individual,  it  is  undoubtedly  true  that 
a  judgment  would  ripen  into  a  lien  and  charge  upon  his 
land,  but  a  question  arises  whether  that  can  be  the 
effect  of  a  judgment  against  a  corporation.  I  do  not 
think  it  necessary  to  go  into  that  question,  or  decide 
what  will  be  the  effect  of  the  judgment  recovered  against 
the  Corporation,  and  whether  a  distinction  can  be  made 
between  a  judgment  in  invitum  and  a  judgment  which 
is  confessed  or  not  resisted.  Certainly,  if  a  corpora- 
tion 
(a)  Ante,  p,  535. 


Digitized  by  VjOOQIC 


556  CASES  IN  CHANCERT. 

1859,  tion  has  borrowed  money,  and  hag  no  defence  to  an 
^•^^^^^  action  broaght  to  recover  the  amount,  it  is  difficult  to 
Mayor,  &c  of  ®^  ^^^  ^^^Y  ^^"  be  in  a  better  situation  by  resisting 
Brbcok  the  action,  and  putting  the  creditors  to  the  useless  ex- 
Setm'oue.  pense  of  obtaining  the  verdict  of  a  jury,  than  they 
would  be  if  they  had  made  no  defence,  and  allowed  the 
judgment  to  go  by  default.  But  if  a  judgment  against 
ft  corporation  aflfect  their  estate  in  the  same  way  as  it 
does  that  of  individuals,  it  is  clear  that  in  that  way  cor- 
porations can  alienate  their  property  to  any  extent  they 
may  think  proper,  inasmuch  as  if  the  judgnient  can  be 
enforced  against  the  lands  of  a  corporation,  they  may 
be  charged  in  that  form  instead  of  by  a  mortgage  deed. 
I  think  it  unnecessary  to  go  into  that  question,  because 
I  am  of  opinion  that  I  must  now  treat  the  market-house 
mortgage  as  nothrag  more  than  a  deed  of  covenant; 
and,  the  only  mortgage  that  did  exist  having  been  paid 
off,  the  mortgagor's  right  to  have  the  title  deeds  and 
the  reconveyance  immediately  arose,  notwithstanding 
the  judgment  under  the  deed  of  covenant.  In  giving 
judgment  in  D^  Winton  v.  The  Mayor  of  Brecon,  I 
made  an  observation  with  respect  to  a  personal  equity, 
but  a  personal  equity  cannot  arise  against  a  corporation. 
The  members  of  the  Corporation  may  have  induced 
persons  to  lend  money  to  the  Corporation,  and  by  rea- 
son of  having  so  induced  them,  and  by  having  made 
promises  to  the  persons  who  advanced  the  money,  they 
may  become  personally  liable  to  the  lenders,  but  to  a 
corporation  the  words  *'  personal  equity  "  do  not  apply, 
and  it  is  impossible  that  the  Corporation  itself  can  be 
deprived  of  a  defence  which,  but  for  the  personal  mis- 
conduct of  some  of  its  members,  would  have  been  admis- 
sible. I  am  of  opinion,  therefore,  that  Plaintiff  is 
entitled  to  a  decree  for  a  reconveyance  of  the  lauds  and 
the  delivery  up  of  the  title  deeds,  with  costs. 
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GEORGE  i;.  WHITMORE. 

Jan.  31. 
TN  this  case,  the  answers  had  been  put  in,  but  nothing  The  Court  will 

A     more  had  been  done.  ^^^t^^ 

a  case  to  be 
It  was  now  moved,  on  behalf  of  the  Plaintiff,  that  it  Jf^' In'de^^^^ 
tuigbt  be  ordered  that  the  following  questions  of  fact,  21  flc  22  Vict. 
arising  in  this  suit  [stating  them]  might  be  tried  before  one  party' 
his  Honor  by  a  common  jury.  opposes  it. 

Mr.  TF.  Morris,  in  support  of  the  motion,  argued  that 
this  was  a  proper  case  for  the  application  of  the  powers 
contained  in  the  recent  Act  (21  &  22  VicL  c.  27,  s.  2),  in- 
asmuch as  there  were  questions  of  fact  to  be  tried,  as  to 
which  there  must  necessarily,  under  the  circumstances, 
be  a  conflict  of  testimony.  That  it  would  be  incurring  a 
very  useless  expense  to  enter  into  evidence  as  to  the 
facts,  in  the  usual  way,  if  they  must  afterwards  be  tried 
by  a  jury  and  on  a  re-examination  of  the  same  witnesses 
in  Court. 

Mr.  De  Gex,  for  the  Defendant,  being  asked  by  the 
Court  whether  he  assented,  said  that  he  was  instructed 
to  oppose  the  motion. 

The  Mastbr  of  the  Rolls. 

My  view  is  this : — If  counsel  on  both  sides  say  they 
have  looked  into  the  case,  and  that  they  consider  that 
the  Court  would  have  very  considerable  difficulty  in 
deciding  the  case,  without  having  a  jury,  I  would,  in 
the  present  state  of  the  business  of  the  Court,  order 
one.  I  have  on  former  occasions  directed  an  issue 
without    hearing    the    cause,    relying   on    the    state- 

VOL.  XXVI.  o  o  ments 
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1869.        ments  of  counsel.     It  was  for  that  reason  that  I  asked 

Mr.  De  Gex  whether  he  assented   to  the  course  pro- 

"v.""'       posed,  but  he  informed  nae  that  he  opposed  it 
Whitmoke. 

I  cannot,  when  the  application  is  opposed  by  one 
side,  order  a  jury  until  I  have  heard  enough  of  the 
case  to  satisfy  me  that  there  is  difficulty  in  determining 
the  questions  in  the  cause  without  the  assistance  of  a 
jury. 

I  consider  that  the  object  of  the  late  act  was  this  : — 
The  Court,  instead  of  directing  an  issue,  is  to  have 
power  to  have  the  question  tried  by  a  jury  before  the 
Court  itself,  in  all  cases  where  formerly  it  would  have 
directed  an  issue.  A  question  may  now  be  tried  in  this 
Court  by  a  jury,  in  the  same  cases  in  which  an  issue 
was  formerly  directed. 

When  the  application  has  been  opposed,  I  have  never 
known  an  issue  granted,  on  the  motion  of  the  Plaintiff, 
before  the  hearing.  1  must,  however,  press  very 
earnestly  on  the  profession,  in  those  cases  in  which  it  is 
reasonbly  clear  that  a  jury  is  the  proper  tribunal  to  de- 
termine the  question  between  the  parties,  how  desirable 
it  is  that  they  should  agree  to  apply  to  the  Court  to  try 
it  by  a  jury  at  once,  and  thus  avoid  the  expense  of  going 
through  the  evidence  twice,  once  by  affidavit  and  after- 
wards orally.  I  will  in  such  cases  give  the  parties  all 
the  facilities  in  my  power.  The  question  is  new,  and 
it  is  desirable  that  my  view  should  be  made  known. 
I  can  make  no  order,  but  the  costs  of  this  motion  may 
be  costs  in  the  cause. 

Note.— S^e  P€ter$  v.  Rule,  28  L.  J.,  Chan.  246;  Bradktf  v.  Be- 
vinglmit  4  Drew,  511 ;    Bonder  v,  Bradihaw^  4  Jur,  {N.  S.)  1011, 
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SMITH  V.  ACTON.    (No.  2.) 

Jon.  31. 
/^N  the  1st  of  June,  1858|  the  Defendants*  demurrer  An  order 
^-^  was  overruled,  and  on  the  14th  of  the  same  month,  the^R^^r's 
the  PlaintiflTs  solicitor  gave  the  Defendants'  solicitor  office,  in  the 
notice  that  he  would  attend  the  Registrar  at  one  o'clock  Defendant, 

on  the  16th,  to  pass  the  order  overruling  the  demurrer,  will  not  beset 

^      ^  °  aside  where  no 

The  Defendants'  solicitor  attended  at  the  proper  Regis-  error  is  shewn. 

trar's,  and  waited  half  an  hour,  but  the  PlaintiflTs  soli- 
citor did  not  appear.  Afterwards,  on  the  16th  of  June, 
the  Registrar  drew  up  the  order,  without  any  further 
notice  to  ^he  Defendants. 

Mr.  Stoanston,  jun.,  for  the  Defendants,  now  moved, 
'Uhat  the  order,  and  also  the  taxation  of  costs  had 
thereunder,  and  the  certificate  (if  any)  of  the  Taxing 
Master,  might  be  set  aside  for  irregularity,  for  that  the 
Plaintiff  or  his  solicitor  did  not  give  to  the  Defendants 
or  their  solicitor  due  and  proper  notice,  either  of  the 
settling  of  the  minutes  or  draft  of  the  order,  or  of  the 
passing  of  the  order,  and  that  the  minutes  or  draft  of 
the  order  were  or  was  settled,  and  the  order  passed, 
without  the  knowledge  and  in  the  absence  of  the 
Defendants  and  their  solicitor." 

He  contended  that  the  proceeding  was  irregular,  and 
that  a  second  notice  ought  to  have  been  given.  He 
referred  to  Ayckburn  (a). 

Mr.  R.  Palmer  and  Mr.  J.  Sidney  Smith  were  not 
heard,  but  they  referred  to  Hart  v.  Talk  (i). 


The 


(fl)  Paga  181—183.  (b)  6  Hare,  616. 
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The  Master  of  the  Rolls. 

It  is  quite  impossible  that  I  can  grant  this  motion. 
The  time  of  the  Court  would  be  constantly  taken  up 
with  futile  questions  on  every  trifling  breach  of  regu- 
larity, and  though  no  injury  had  been  occasioned  to 
any  one,  they  would  be  made  the  subject  of  motion. 


It  is  not  alleged  that  the  order  as  drawn  up  is  not 
right,  or  that  if  a  second  notice  had  been  given  and  the 
Defendants  had  attended  the  Registrar  the  same  order 
would  not  have  been  drawn  up,  and  no  error  in  the 
order,  either  of  form  or  substance,  is  suggested. 

The  only  order  I  can  make  is,  that  the  Defendants 
pay  the  costs  of  the  motion. 


Teh.  23. 

A  Defendant 
who  has  taken 
the  benefit  of 
the  Insolvent 
Debtors'  Act 
may  move  to 
dismiss  for 
want  of  prose- 
cution. 


LEVI  V,  HERITAGE. 

rpHE    Defendant  filed    his   answer  on   the   24th  of 
March,  1858,  and  he  afterwards  took  the  benefit  of 
the  Insolvent  Debtors'  Act  (1  &  2   Vict.  c.  110,  s.  76). 
No  proceedings  had  since  been  taken  on  either  side. 

A  motion  was  now  made,  on  behalf  of  the  Defendant, 
to  dismiss  the  bill  for  want  of  prosecution. 


The  affidavit  of  the  Defendant's  solicitor  stated,  that 
he  had  inspected  the  schedules  in  the  insolvency,  and 
that  it  was  not  admitted  or  stated,  in  either  of  such  sche- 
dules, that  the  Plaintiff  was  or  claimed  to  be  a  creditor 
of  the  Defendant  for  or  in  respect  of  any  of  the  subject- 
matters 
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matters  sought  to  be  recovered  by  the  Plaintiff's  bill  in 
this  cause. 

Mr.  Haddan,  in  support  of  the  motion,  relied  on 
Monteith  ▼.  Taylor  (a),  and  Blackmore  ▼•  Smith  (i), 
where  a  motion  to  dismiss  had  been  made  by  an  uncer- 
tificated bankrupt,  and  on  JRobson  v.  The  Earl  of 
Devon  (c). 


561 
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Mr.  Joyce  for  the  Plaintiff.  An  insolvent  debtor 
cannot  move,  for  all  his  rights  are  vested  in  his 
assignee  {d).  At  all  events,  the  bill  ought  not  to  be  dis- 
missed with  costs,  for  the  difficulty  in  prosecuting  the 
suit  has  arisen  from  the  Defendant's  own  act;  Knox  v. 
Brown  (e)  ;  JBlanskard  v.  Brew  {/). 

The  Master  of  the  Rolls. 

I  am  bound  by  the  decisions  referred  to,  which  I 
cannot  get  over.  They  are  clear,  that  when  the  Plaintiff 
does  not  proceed  in  the  suit,  the  Defendant,  whether  an 
insolvent  or  not,  may  move  to  dismiss  for  want  of  pro- 
secution. 


I  must  make  the  usual  order. 


(a)  9  Vet.  615. 

(6)  1  Mac.  4-  G.  80,  andl 
HallSf  Twells,  155. 

(c)  3  Sm.  4-  Gif,  227.  See 
Rhode  V.  Spear,  4  Madd.  51; 
Man$on  v.  iktrtOHf  I  Y,  Sf  C. 
(C.   C.)  626;   Smith's  Fr.  208 


(5M  ed.) ;  Meiklam  v.  Elmore,  5 
Jar.  (2V.  S.)  904. 

((/)  1  4-2  VicLc,  110,1.75. 
(e)  2  Bro.  C.  C.  186. 
(/)  10    Sims,    240;    and   see 
Findlay  v.  Lawrence ^  2  De  G.  ^ 
Sm.  303. 
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March  I. 
One  of  several 
Defendants  ap- 
pealed, sub- 
Btantially,  from 
the  whole  de- 
cree, and  the 
appeal  was 
dismissed  with 
costs.     Heldj 
on  taxation, 
that  the  same 
fees  on  the 
Plaintirs 
briefs  which 
had  been 
allowed  on  the 
original  hear- 
ing ought  to 
be  allowed  on 
the  appeal. 
Held^  also,  that 
the  length  of 
the  interval 
between  the 
two  hearings 
ought  not  to 
vary  the 
amount. 

The  evidence 
taken  by  any 
parties  to  a 
cause  may  be 
used  by  any 
of  the  other 
parlies. 


STURGIS  V,  MORSE.    (No.  2.) 

T>Y  the  decree  made  in  this  cause  on  the  18th  of 
^^^  Novembc7\  1857  (a),  it  was  declared  that  the 
Plaintiff,  Mr.  Stur^is^  as  the  assignee  in  insolvency  of 
Coning hanty  was  entitled  to  the  insolvent's  share  and 
interest  in  certain  hereditaments,  in  priority  to  the 
Defendants  Pidgeon,  Judhins,  Smith,  and  the  De- 
fendants Morse  and  Pennell  (as  assignees  under  the 
bankruptcy  of  Coningham,  the  insolvent),  and  it  was 
ordered,  that  the  Defendant  Morse  should  pay  to  the 
Plaintiff  his  costs  of  this  suit,  so  far  as  the  same  had 
been  occasioned  by  his  contesting  the  Plaintiffs'  claim 
to  such  priority  as  against  himself  and  Pennell;  and 
it  was  declared  that  the  Defendants  Ling  and  Lucas 
were  trustees  for  the  benefit  of  all  persons  interested  in 
the  estate  of  Coningham  the  insolvent  (according  to  the 
respective  interests)  of  the  security  of  the  30th  day  of 
June,  1813;  and  certain  consequential  accounts  were 
ordered  to  be  taken,  and  the  bill  was  dismissed  as 
against  Tebhutt  without  costs. 

The  Defendant  Morse  alone  appealed  from  the  decree 
and  asked  that  the  decree,  except  as  to  so  much  thereof 
as  directed  the  PlaintifTs  bill  should  stand  dismissed 
against  Tebhutt  without  costs,  might  be  reversed,  and 
that  the  Plaintiffs'  bill  might  be  dismissed  as  against 
himself,  Morse,  with  costs. 


On  the  hearing  of  the  appeal  on  the  24th  day  of 

June, 
(a)  See  24:  Beav,  641. 
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Jwne^  1858,  all  the  other  Defendants  except  TehhuU^xA       1869. 
lAng  appeared,  and  the  Lords  Justices  affirmed  the 
decree  with  costs  (a). 

In  taxing  the  PlaintifTs  costs  of  the  appeal,  the 
Taxing  Master  disallowed  a  portion  of  the  fees  paid  to 
the  PlaintiflTs  counsel  on  the  appeal,  viz. :  44/.  out  of  a 
fee  of  100/.  to  the  leading  counsel,  and  23/.  bs.  out  of  a 
fee  of  77/.  to  junior  counsel.  The  same  sums  of  100/. 
and  77/.  were  the  fees  allowed  by  the  Master  to  them 
on  the  original  hearing  of  the  cause. 

The  Taxing  Master  afterwards  reconsidered  his  taxa- 
tion, and  disallowed  the  objections  carried  in  thereto; 
he  stated  the  grounds  and  reasons  for  his  decision 
in  the  following  terms : — 

'*  Firstly.  Because  the  fees  to  counsel  on  the  original 
bearing  were  given  in  respect  of  the  whole  case,  as  it 
then  stood,  between  the  Plaintiff  and  the  whole  of  the 
Defendants,  and  as  the  appeal  was  the  appeal  of  one 
Defendant  only,  whose  interest  was  separate  and  distinct 
from  all  the  rest,  and  the  other  Defendants  could  not  be 
heard,  except  to  support  the  decree,  I  arrived  at  the 
conclusion,  after  having  carefully  looked  through  the 
briefs,  that  the  answers  of  all  the  other  Defendants 
(except  that  of  the  Defendant  Ling,  which  was  read  by 
order  as  an  affidavit),  and  the  evidence  and  exhibits  used 
on  the  part  of  those  Defendants,  were  not  necessary  for 
the  Plaintiff's  counsel  on  the  hearing  of  the  Defendant 
Harsds  appeal ;  and  such  answers  and  evidence,  amount- 
ing to  upwards  of  two  hundred  slieets,  I  feel  that  the 
objection  taken  to  the  amount  of  the  fees  given  was  a 
valid  one,  and  I  accordingly  reduced  those  fees  in  pro- 
portion 

(a)  a  De  Gex  S^  Jones,  1. 
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portion  to  what  I  considered  might  and  ought  to  have 
been  the  briefs  given  to  counsel  on  the  appeal. 


(No.*")  "  Secondly.  I  consider  the  understanding,  that  there 

has  existed  a  rule,  that  counsel  are  entitled  to  the  same 
fees  on  the  argument  of  an  appeal  as  were  given  on  the 
original  hearing,  can  only  have  been  applicable  to  a 
period  when  a  year  and  upwards  elapsed  between  the 
two  hearings,  and  could  then  only  apply  to  cases  where 
the  same  briefs  were  necessarily  given.  Whereas,  in  the 
present  instance,  the  appeal  was  heard  in  the  term 
immediately  following  that  in  which  the  decree  was 
pronounced  (a),  a  circumstance  in  itself,  in  my  judgment, 
a  ground  for  giving  less  fees  than  those  given  on  the 
original  hearing,  as  counsel  would  not  have  the  labor  of 
making  themselves  masters  of  the  case  as  in  the  first 
instance." 

The  Plaintiff  presented  a  petition,  praying  that  it 
might  be  referred  back  to  the  Taxing  Master  to  review 
his  taxdtioTiy  in  respect  of  the  items  so  disallowed,  and 
to  vary  his  certificate  accordingly. 

Mr.  -R.  Palmer  and  Mr.  Osborne^  in  support  of  the 
petition,  argued,  that  although  the  appeal  was  by  Morse 
alone,  and  though  a  small  portion  of  the  decree  was  ex- 
cepted, still,  substantially,  it  was  an  appeal  from  the 
whole  decree,  and  that  the  whole  case  was  as  much 
open  as  at  the  original  hearing.  That  it  was  therefore 
necessary  to  instruct  counsel  on  the  whole  case  and 
furnish  ^hem  with  the  same  briefs,  and  that  therefore, 
the  fees  which  were  allowed  as  proper  on  the  original 
hearing  were  not  excessive  on  the  appeal. 

Mr. 
(a)  Thit  was  an  error  as  appears  from  the  dates. 
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Mr.  Lhyd  and  Mr.  Mariindale,  conird.  The  appeal  1869. 
in  this  case  was  not  from  the  whole  decree^  and 
the  Defendants,  except  the  Appellant,  could  only  be 
heard  in  support  of  the  decree.  The  Taxing  Master 
was  necessarily  bound  to  dissect  the  briefs,  and  deter- 
mine what  part  of  the  proceedings  ought  properly 
to  have  been  supplied  to  counsel,  and  he  has  correctly 
determined  that  it  was  unnecessary  to  furnish  counsel 
with  the  answers  of  the  Defendants  who  did  not  appeal, 
for  they  could  not  be  used.  The  Master  has  dealt  with 
great  liberality,  and,  under  the  circumstances,  the  fees 
given  on  the  appeal  were  excessive,  and  the  excess 
ought  to  be  borne  by  the  Plaintiff.  Again,  this  is, 
strictly,  a  question  of  quantum  and  not  of  principle,  and 
it  is  the  settled  law,  that  this  Court  will  not  review 
the  decision  of  a  Taxing  Master  on  a  mere  question  of 
the  quantum,  involving  no  general  principle. 

The  Master  of  the  Rolls. 

I  think  the  Master  has,  through  misapprehension, 
come  to  a  wrong  conclusion.  The  Master  seems  to  have 
thought  that  the  fees  paid  to  the  Plaintiffs'  counsel  on 
the  original  hearing  were  proper  and  has  allowed  them. 
The  principal  Defendant  appealed  from  the  whole 
decree,  I  call  it  the  whole  decree,  because,  except  a 
small  portion,  it  was  so,  and  the  whole  matter  was  really 
before  the  Court  of  Appeal.  The  Master  has  disallowed 
a  portion  of  the  fees  paid  with  the  briefs  on  the  appeal, 
on  the  ground  that  it  was  "  the  appeal  of  one  Defendant 
only,  whose  interest  was  separate  snd  distinct  from  all 
the  rest,  and  that  the  answers  of  the  other  Defendants 
were  not  necessary  for  the  Plaintiffs'  counsel  on  the 
appeal."  But  I  apprehend  that  evidence  given  for  any 
Defendant  is  evidence  for  the  whole  cause,  and  that  the 
Plaintiff  may  make  use  of  it   both   in   argument  or 

comment 


Digitized  by  VjOOQIC 


666 


1859. 

Stueqis 

V. 
MoRSft. 

(No.  2.) 


CASES  IN  CHANCERY, 

comment.  I  have  known  it  done  repeatedly,  and  I 
think  that  any  evidence  in  the  cause  may  be  made  use 
of  by  the  Plaintiflfs  against  the  Defendants,  and  by  the 
Defendants  against  the  Plaintiffs.  That  being  so,  I  do 
not  see  how  the  Master  could  come  to  a  right  conclu- 
sion in  determining  that  any  part  of  the  evidence  was 
unnecessary  without  hearing  the  cause  itself. 

Where  there  is  an  appeal  from  a  small  portion  of  a 
decree,  as  in  respect  of  parties  or  as  to  a  trifling  matter, 
I  can  understand  that  the  fees  to  counsel  may  be  much 
less  than  on  the  original  hearing,  and  I  have  no  doubt 
that  this  would  be  a  matter  of  quantum  quite  in  the  dis- 
cretion of  the  Taxing  Master.  But  as  he  states  the  rule 
to  be  this,  viz.,  to  allow  the  same  fee  on  an  appeal 
from  whole  decree  as  on  the  original  hearing,  I  do 
not  see  how  he  could  decide  that  a  portion  of  the 
brief  which  was  necessary  on  the  first  hearing  was  un- 
necessary on  the  appeal,  without  hearing  the  cause;  nor 
do  I  see  how  the  solicitor  could  take  upon  himself  to 
decide  that  any  part  of  the  original  brief  might  prudently 
be  omitted  from  the  brief  on  the  appeal. 

The  Master,  as  a  second  reason,  attributes  something 
to  the  rapidity  with  which  the  appeal  was  brought  to  a 
hearing,  and  thinks  that  therefore  there  would  be  less 
labour  to  counsel  to  master  the  case,  I  dissent  from 
that  view  of  the  case  also,  and  as  I  disagree  with  the 
Master,  I  must  either  allow  the  fee  to  counsel,  or  direct 
a  review  of  the  taxation. 
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Rb  the  STAFFORD  CHARITIES. 

No9. 13. 
fXlHERE  were  twenty  charities  in  iS/oJforrf, which  were  One  reference 
-"-       the  subject  of  this  proceeding  under  Sir  Samuel  nTadMo  tettle 

RamUly*$  Act  (a),  to  settle  a  scheme.  « scheme  at  to 

twenty  cba- 
ritiee,  the  cotti 

The  question  was  how  the  costs  were  to  be  provided  ^f^®  paid  out 
for,  and  there  being  an  existing  available  fund  of  450/.  available  fund 
arising  from  capital  and  income  of  three  of  the  charities,  thrTO^Siem' 

*  but  it  was 

The  Master  of  the  Rolls  ordered  the  costs  to  be  they  should 

paid  out  of  the  460Z. ;  but  he  directed  them  to  be  ulti-  ^  ultimately 

11  1      .  •  borne,  rate- 

mately  borne  by  the  twenty  chanties  rateably.  ably,  by  the 

twenty 
charities. 
Mr.  Kenyon  for  the  trustees  of  the  charities. 

Mr.  Wickens  for  the  Attorney-General, 
(a)  52  Geo,  S,  c.  101. 
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jp^il29.  BAKING  V.  WHIMPER. 

Whenarolun-  rTlHE  parents  of  the  Defendant  Whimper  had  estates 
mcnt'of  lands  f°^  ''f®  *"  some  freehold,  copyhold  and  leaseholds 

it  avoided  by  called  the  **  Bent  ley  Lodge  Estate'*  with  power  to  ap- 
a  tubsequent  .  /.    i    •       i  •■  i  r      i  ^  i  n      i 

■ale  for  point  it  to  any  of  their  children,     in   1813,  they  ap- 

Ldcrarion^'ihe  F>'"*®^  ^^^^  ^®^^^  ^^  their  son,  the  Defendant  Whimper, 
voluDteerfl  retaining,  however,  a  power  of  revocation.  On  the  20th 
S^Ifnsuhl'***^  of  September,  1836,  they  revoked  the  deed  of  1813, 
purchase-  and  appointed  the  estate  to  the  Defendant  in  fee,  sub- 
to  the  setUor.    ject.to  a  rent-charge  of  100/.  a  year,  payable  to  their 

Bill  by  pur-  daughter  Jane  Susan,  with   a  similar  power  of  revo- 
chaser  against  .  ' 

the  vendor,        cation, 
who  had  pre- 
viously exe- 
cuted a  volun-       By  a  voluntary  deed,  dated  the  19th  of  November, 

ofSbcproperty  1836,   made  between  the  Defendant  Whimper  of  the 

and  against  one  part,  and  two  trustees  {Steward  and  JUay)  of  the 

and  cestui  que  Other  part,  Whimper  conveyed  the  freeholds  and  lease- 

tC  wtdlment  *^^'^®  '^  ^^^  trustees,  to  the  use  of  himself  for  life,  with 

to  have  the  remainder  to  his  children,  with  remainder  to  his  sister 

declared'void  •^^^^  Susan  for  life,  with  remainder  to   her  children, 

and  delivered  and  the  deed  contained  a  covenant  to  surrender  the 

BipeMc  per-*     copyhold  part  of  the  property, 
formance,  sus- 
tained, the 
onlv  objection      Jane  Susan  married  Mr.  Lemon,  and  in  July,  1838, 

beinffthe*        ^^^  parents  revoked  the  rent-charge  provided  for  her 
voluntary  set-   by  the  deed  of  September,    1836,  by  appointing  the 
estate  to  the  Defendant  in  fee  discharged  of  it. 

In  June,  1858,  the  Plaintiff  contracted  to  purchase 
the  property  for  11,000Z.,  and  notice  having  been  given 
to  him  of  the  settlement  of  November,  1836,  and  this 
apparently  being  the  only  objection   to  the  title,  the 

Plaintiff 
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Plaintiff  filed  this  bill  against  Whimper^  (who  had  no  1859. 
child,)  Steward  and  Mai/,  the  trustees  of  the  settlement, 
and  Lemon,  and  Susan  Jane  his  wife,  and  their  children, 
praying  that  the  settlement  might  be  declared  null  and  Whimper 
void  against  the  Plaintiff,  and  that  it  might  be  delivered 
up  accordingly,  and  that  Whimper  might  be  decreed  spe- 
cifically to  perform  the  contract,  or,  in  the  alternative, 
for  the  repayment  of  the  deposit,  and  that  it  might  be 
raised  out  of  Whimper*s  interest  in  the  estate. 

Mr.  And  Mrs.  Lemon  resisted  this  relief  on  the  fol- 
lowing grounds : — First,  that  the  deed  was  not  volun- 
tary, the  annuity  of  100/.  to  Mrs.  Lemon  having,  as 
they  alleged,  been  revoked  in  consideration  of  the.  set- 
tlement. Secondly,  that  the  sale  to  the  Plaintiff  was 
colorable  and  not  bondjide,  and  a  mere  device  and  con- 
trivance on  the  part  of  Whimper  to  defeat  the  settle- 
ment. Thirdly,  they  submitted  "  that  at  all  events,  if 
the  Plaintiff  was  entitled  to  have  the  alleged  sale  car- 
ried into  effect  and  specifically  performed  as  against 
them,  then  that  the  purchase-money  should  be  substi- 
tuted for  the  property,  and  treated  and  considered  as 
subject  to  trusts  similar  or  analogous  to  the  limitations 
of  the  property  contained  in  the  settlement ;  that,  if 
necessary.  Whimper  should  be  declared  trustee  thereof 
accordingly,  and  that  the  purchase-money  should  be 
properly  secured  and  made  productive,  under  the  direc- 
tion of  this  Court,  to  be  enjoyed  in  accordance  with 
the  limitations  contained  in  the  settlement  of  and  con- 
cerning the  property  thereby  settled." 

Mr.  -R.  Palmer  and  Mr.  E.  Rodwell  argued  that  the 
settlement  was  voluntary,  and  void  as  against  the  pur- 
chaser for  valuable  consideration.  That  such  a  title 
would  be  forced  on  a  purchaser,  and  that  the  frame  of 
the  bill  was  consistent  with  the  authorities ;   Willats  v. 

Busby 
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1869.       Busby  (a) ;  Nellharpe  v.  HolgaU(b) ;  Collett  r.  Hover{c); 
notwithstanding  Tatker  v.  Small  (d). 

Mr.  Southgate  for  the  vendor  Whimper.  A  title  de- 
pending on  the  invalidity  of  a  voluntary  conveyance 
against  a  subsequent  purchaser  for  valuable  considera- 
tion even  with  notice  will  be  forced  on  a  purchaser  ; 
Butterfield  v.  Heath  (c).  The  volunteers  have  no  equity 
as  against  the  purchase^money ;  that  seems  to  have 
been  the  opinion  of  Lord  Tkurlow,  as  is  stated  by  Lord 
Eldon  (f)  in  Pulvertoft  v.  Pulvertoft  (g).  The  purchase- 
money  is  therefore  payable  to  the  vendor  Whimper. 

Mr.  Fooks  for  Mr.  and  Mrs.  Lemon.  The  settlement 
was  not  voluntaryi  for  the  appobtment  and  settlement 
were  part  of  the  same  transactioo.  The  Plaintiff  is  not 
in  a  position  to  maintain  such  a  suit  as  this,  for  the 
parties  to  a  contract  should  alone  be  parties  to  a  suit 
for  its  performance;  Taskery.  Small {h);  and  on  this 
record,  the  Plaintiff  is  not  entitled  to  litigate  the  ques- 
tions now  raised.  The  settlor  cannot  insist  on  the  in- 
validity of  his  own  deed,  and  as  against  him,  there- 
fore, the  purchase-money  is  affected  with  the  trusts  of 
the  settlement. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  settlement  is  of  no  effect, 
and  that  it  is  entirely  defeated  by  the  sale  for  valuable 
consideration,  even  though  the  purchaser  had  notice  of 
the  settlement.     As  to  the  copyholds,  they  rest  on  a 

covenant 

(II)  6  Bern.  193.  Templar,  2  Bro.  C.  C.  147. 

(6)  ]  Colfyer,  203.  {g)  18    Vet.  91,  reported  at 

(r)  Ibid.  227.  Metcalfe  v.  Pulvertoft,  1  Vet,  ^ 

id)  3  Afy/.  4*  Craig,  63.  .  Bean.  180,   and  2  Yet.  4*  Bea. 

(e)  15  Bear.  408.  200. 

if)  Referring    to  Evelyn  v.          (k)  3  Myl.  ^  Cr.  63. 
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covenant  to  surrender,  and  undoubtedly  this  Court 
would  not  enforce  it.  Tiie  whole  thing  is  destroyed  as 
soon  as  the  property  is  sold  ;  and  I  am  prepared  to 
make  a  decree  for  specific  performance,  and  for  a  con- 
veyance of  the  property  to  the  purchaser. 

As  to  the  costs  of  suit,  I  cannot  make  the  eestuis  que 
trust  of  the  deed  of  1836  pay  any  costs.  They  are 
standing  on  their  rights  which  the  vendor  WAimper 
gave  them,  and  they  are  brought  here  to  get  rid  of  the 
consequences  of  his  own  act,  but  I  do  not  think  I  can 
give  them  costs. 

With  respect  to  the  trustees,  they  are  on  a  different 
footing;  they  are  parties  to  the  deed,  and  I  do  not 
think  that  they  could  safely  have  done  anything  more 
than  they  did.  I  think  Whimper  must  pay  the  costs 
of  the  trustees,  which  have  been  occasioned  by  his  own 
voluntary  act. 

I  must  make  a  decree  for  specific  performance ;  the 
Plaintiflf  must  pay  the  costs  of  the  two  trustees,  and 
liave  them  over  as  against  the  vendor,  and  the  vendor 
must  pay  the  Plaintiff's  costs  of  suit.  There  must  be  a 
conveyance  by  the  trustees,  and  their  costs  must  be 
taxed  as  between  party  and  party. 
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A  testator 
devised  free- 
holds to  two 
and  their  heirs 
as  tenants  in 
common,  and 
in  case  either 
should  die 
without 
leaving  lawful 
issue  surviving 
her,  then  he 
devised  her 
part  *•  unto 
the  survivor." 
Held,  that 
*'  survivor  " 
was  to  be  read 
in  its  ordinary 
sense,  and  not 
in  the  sense  of 
"other.*' 

A  partition 
decreed  with- 
out a  com- 
mission, in  a 
case  in  which 
infants  were 
interested, 
upon  satisfac- 
tory evidence 
of  the  value. 


GREEN WOOO  V.  PERCY. 

JVlLLIAM  Vickery,  by  his  will,  dated  the  30th  of 
January^  1852,  devised  in  the  words  following: — "I 
devise  all  my  freehold  messuages,  lands,  hereditaments 
and  real  estate,  whatsoever  and  wheresoever,  unto  my 
two  daughters  Mary^  the  wife  of  Percival  Percy,  and 
Elizabeth  Vickery,  to  hold  to  them  my  said  daughters, 
their  respective  heirs  and  assigns,  as  tenants  in  common 
and  not  as  joint  tenants ;  and  in  case  either  of  my  said 
daughters  shall  die  without  leaving  lawful  issue  surviv- 
ing her,  then  I  devise  the  part  or  share  of  her  so  dying 
of  and  in  the  said  messuages,  lands,  hereditaments  and 
real  estate  unto  the  survivor  of  them,  her  heirs  and 
assigns  for  ever.'* 

The  testator  died  in  1852,  leaving  his  two  daughters 
surviving  him.  After  his  death  his  daughter  Elizabeth 
married  the  Plaintiff  Mr.  Greenwood.  Mary  Percy 
died  in  1855,  leaving  her  husband  and  three  infant 
daughters  (who  were  her  co-heirs)  her  surviving. 

The  suit  was  instituted  by  Mr.  and  Mrs.  Greenwood 
against  Mr.  Percy  and  his  three  infant  daughters, 
praying  a  partition  of  the  devised  estate  in  two  equal 
parts. 


Mr.  Jessel,  for  the  Plaintiff,  argued,  that  under  the 
will,  the  Plaintiff,  Mrs.  Greenwood,  had  become  abso- 
lutely entitled  to  a  moiety  of  the  estate  ;  that  the  clause 
of  survivorship  had  determined,  for  the  word  "survivor" 
must  be  read  in  its  ordinary  sense,  and  not  as  importing 

"  other." 
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**  other."  He  pointed  out  the  inconsistency  which 
would  follow  by  holding  the  contrary^  for  if  one 
daughter  died  without  issue^  and  her  share  went  over 
to  the  other^  then,  on  the  subsequent  death  of  the  se- 
cond without  issue,  the  whole  estate  must,  according  to 
the  contention,  go  over  to  the  heir  of  the  "  other"  who 
had  predeceased  her. 

Mr.  Bag8hawe,jun,,  for  the  Defendants,  argued  that 
the  word  "survivor"  ought  to  be  read  "  other,"  and  that 
if  Mrs.  Greenwood  died  without  issue  her  share  would 
go  over  to  the  Defendants,  and  that  in  such  case  a 
partition  could  not  at  present  be  effected. 

The  case  of  Smith  y.  Osborne  (a)  was  cited,  and  see 
Jarman  on  Wills  (6). 

The  Master  of  the  Rolls. 

I  have  no  doubt  that  the  word  survivor  ought  to  be 
read  according  to  its  strict  interpretation,  and  in  the 
ordinary  meaning  of  that  word. 

Apart  from  the  decisions,  the  observation  of  Mr.  Jessel 
is  unanswerable.  Suppose  they  both  die  without  issue, 
when  one  dies  her  share  goes  to  the  other,  and  when  the 
other  dies  without  issue  her  share  goes  over  to  the 
former,  who  was  dead  at  the  time. 

I  have  always  considered  the  case  of  Aiton  v. 
Brooks  {c),  and  it  has  always  been  treated,  as  not  quite 
consistent  with  the  previous  authorities ;  and  there 
were  peculiar  circumstances  in  it  which  prevent  its 
governing  an  ordinary  case. 

The  tendency  of  modern  decisions   is  to   construe 

words 


(a)  6  H.  L.  Cat,  392. 
VOL.  XXVI. 


(6)  Chap,  xlvii. 
P  P 


(c)  7  Simont,  204. 
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words  according  to  their  natural  signification,  and  not 
to  turn  them  to  something  else,  on  the  ground  that  it 
must  have  been  intended  and  that  it  is  more  beneficial 
to  the  legatees.  The  cases  of  Crowder  v.  Slone  {a)  and 
Leeming  v.  S/terratt{h)  decide  this  case.  The  word  "sur- 
vivor" must  be  treated  in  its  ordinary  sense,  and  the 
Plaintiffs  are  therefore  entitled  to  a  partition. 


March  22. 


It  was  next  asked  that  the  Court  would  make  a  par- 
tition without  a  commission,  upon  evidence  and  a  valu- 
ation of  the  property,  which  shewed  the  property  could 
be  conveniently  divided  into  two  moieties.  The  value 
of  a  house  and  four  cottages  proposed  to  be  taken 
by  the  Plaintiffs  was  valued  at  604/.,  another  house 
and  six  cottages  proposed  to  be  allotted  to  the  De- 
fendant being  valued  at  695/.  The  only  difficulty 
suggested  was  the  infancy  of  the  co-heirs. 

T7i€  Master  of  the  Rolls  thought  he  could  direct  a 
partition  without  a  commission,  though  the  Defendants 
were  infants,  for  he  considered  that  he  could  bind  their 
interests  in  the  same  way  as  in  other  cases.  He  said 
he  would  look  into  the  evidence. 


The  Master  of  the  Rolls. 

I  have  looked  into  the  evidence  and  the  valuation, 
and  am  satisfied.  I  will  therefore  make  an  immediate 
decree  for  partition. 


(a)  3  Rubs.  217, 


(b)  2  Hare,  14. 


Note.— Sfe  Bowra  v,   Wright,  4  De  Gex  ^  Sm.  265:  Slanlev  v. 
Wrigl€^,ZSmale4  G.IB, 
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ALLOWAY  V.  BRAINE.  March  s,9. 

10,  19. 

rpHlS  bill  was  filed,  in  June,  1867,  by  four  gentle-  In  June,  1846, 

-*-      men  of  the  name  of  Alloway,  against  Cornelius  g^ii  hjg  ghare 

Sraine  and  Thomas  JBraine  alone,  praying: —  ?°  *  ""l"?  ^ 

'  ^    ^     ^  B.,  and  four 

months  after- 

1.  A  declaration,  that  the  Defendants  took  one-fourth  ][^^^  j      n 

of  a  mine  under  a  conveyance  of  the  24th  o(  November,  it  lo  C.,  who 

1846,  as  trustees  for  four  persons,  through  whom  the  f|J|J  purchase- 

Plaintiffs  claimed  it,  and  that  ihey  were  trustees  for  the  »"on^y'    In 
TM   '     -m  II  I         I        1    I  I  •         1  •  *^®  month  fol- 

Plaintitfs,  or,  at  all  events,  that  they  herd  it,  subject  to  lowing,  A., 

the  performance  of  an  agreement  of  the  8th  of  June.  ^^^}^S  g»v««* 
■  °  '  notice  to 

1846,  and  that  the  same  ought  to  be  specifically  per-  JB.  that  he  re- 

conveyed  to 

2.  That  the   Defendants   might    convey   it    to    the  weretakefTbv 

Plaintiffs.  ^;  f?r  ^^  •'^^ 

a-nalr  years, 

wlien  a  suit 

3.  But  if  the  Court  should  be  of  opinion  that  the  "^^^i"^^ 
Defendants  had  any  beneficial  interest  in  the  mine,  the  alone,  to  have 

rights  of  all  parties  might  be  declared.  tharc'^was'a 

trustee,  and 
for  a  convey* 
The  facts  were  very  complicated,  but,  for  the  purposes  ance. 

of  Ihe  decision,  they  are  sufficiently  stated  in  the  judg-  ^f ^jj^'^^f  ^^'® 

ment  of  the  Court.  •  barred  by 

lapse  of  time 
and  laches. 
Mr.  R.  Palmer,  Mr.  Be  Gex  and  Mr.  Eddis  for  the  Hf/rfalso,  that 

the  result 
Plaintiffs.  would  have 

been  the  same 
Mr.  if  the  subject 
had  been 
ordinary  instead  of  mining  property. 
A  specific  performance  will  not  be  decreed  after  a  delay  of  ten  years,  when  nothing 
has  been  done  in  the  meantime. 

PP  2 
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CASES  IN  CHANCERY. 
Mr.  Selwyn  and  Mr.  Jolliffe  for  the  Defendants. 

The  following  authorities  were  cited:  —  Norway  v. 
Howe  (a);  Sharp  v.  Milligan  (b) ;  Southcomb  v.  The 
Bishop  of  Exeter  {c)\  Heaphys.  HiU(d);  Macbryde 
V.  Weeks  {e)  ;  Walker  v.  Jeffreys  (/)  ;  Chesterman  v. 
Mann  (g) ;  Prendergast  v.  Turton  (A). 


The  Master  of  the  Rolls. 

In  order  to  explain  the  view  I  take  of  this  case^  it  is 
necessary  that  I  should  shortly  state  the  dates  and 
the  principal  facts  which  have  occurred  in  this  matter. 

The  question  arises  as  to  a  gale  in  the  Wigpool  mine^ 
in  the  Forest  of  Dean^  which  was  granted  by  the  deputy 
gavellers  to  Ellsha  Matthews,  one  of  the  free  miners, 
who  alone  are  the  persons  entitled  to  apply  for  gales 
under  the  Acts  of  Parliament  (i)  regulating  the  customs 
of  the  Forest  of  Dean.  He  applied  for  a  gale  (numbered 
124)  on  the  9th  of  November,  1838,  and  on  the  following 
day,  three  free  miners,  named  Roberts,  Dubberly  and 
James  Matthews,  also  severally  applied  for  gales  for 
themselves. 


At  that  time,  Mr.  Bennett,  whose  name  is  much 
mixed  up  with  the  proceedings  and  the  evidence  in  this 
case,  but  who  is  not  a  party  to  it,  was  in  partnership 
with  the  Defendants  {Cornelius  Braine  and  Thomas 
Braine),  who,  on  the  26th  of  January,  1839,  entered 
into  an  agreement  with  various  free  miners,  and  among 

others, 


(a)  19  Vet.  144. 

(6)  22  Beav.  606,  612. 

(c)  6  Hare,  213. 

(d)  2  Sim.  4-  Si.  29. 
(f)  22  Beav.  533. 


(/)  1  Hare,  341. 
(g)  9  Hare,  206. 
(h)  1  Younge  Sf  C.  (C  C.)  98 ; 
and  see  Dart,  580  (2nd  ed,) 
(i)  1  ij-  2  Ficl.  c.  42. 
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others  with  Elisha  Matthews^  for  the  purchase  of  gales.        1859. 


Nothing  appears  to  have  been  done  in  this  matter  for 
several  years^  and  in  April,  1845,  Bennett  and  the 
JBraines  dissolved  partnership,  and  at  the  same  time  com- 
promised certain  matters  in  difference  between  them; 
and  they  agreed  that  ''all  gales  and  applications  for 
gales,  &c.^  should  belong  to  the  two  Braines"  I  do  not 
think  much  turns  upon  that  agreement. 

In  the  following  year,  on  the  8th  of  May,  1846,  Roberts 
and  Dabberly  (two  of  the  free  miners)  entered  into  a 
sort  of  partnership  with  Hawkins  and  Trotter;  and  on 
the  8th  of  June,  1846,  Elisha  Matthews  entered  into 
an  express  agreement  with  Hawkins,  Trotter,  Roberts 
and  Dubberley  to  sell  his  gale  to  them  for  10/.,  of  which 
11.  \0s.  was  then  paid. 

On  the  following  day,  the  same  four  persons  also 
entered  into  an  agreement  with  James  Matthews  for 
the  purchase  of  his  gale;  and  on  the  17th  of  June, 
notice  was  given  to  the  deputy  gavellers  of  these  two 
agreements. 

On  the  15th  oi  June,  1846,  a  memorial  was  presented 
to  the  Woods  and  Forests  by  Messrs.  Braine  against 
granting  the  gales  to  Roberts  and  Dubberley,  and  on  the 
19th  of  June,  a  counter  memorial  was  presented  by  othojr 
persons  under  whom  the  Plaintiffs  now  claim.  Nothing 
turns  upon  that  further  than  this : — That  it  appeared  by 
those  memorials  that  there  were  considerable  matters 
of  contest  between  these  parties.  The  Woods  and  Fo- 
rests referred  the  whole  matter  to  the  deputy  gavellers, 
for  them  to  settle  the  dispute  as  they  thought  fit. 


On 
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1859.  On  these   memorials^  several   meetings   took   place 

before  the  deputy  gavellers.  The  first  was  on  the  6th 
of  July^  1846,  which  was  attended  by  many  persons, 
Braimb.  and  the  matters  in  contest  were  entered  into  and  dis- 
cussed and  explained,  and  ultimately  arrangements 
were  made  as  to  the  mode  of  dividing  the  mine.  Ro- 
berts^ Dtibberley,  James  Matthews^  and  Elisha  Mat- 
thews f  were  to  have  the  part  called  the  Wigpool  iron 
mine  between  them. 

Afterwards,  on  the  30th  of  October^  the  Braines 
agreed  to  purchase  from  Elisha  Matthews  the  gale 
which  was  to  be  granted  to  him,  but  which  he  had 
previously,  on  the  8th  o(  June,  1846,  agreed  to  sell 
to  the  four  other  persons.  The  purchase-money  was 
150/.,  of  which  50/.  was  paid  to  him  at  that  time,  and  a 
a  bill  for  100/.  was  to  be  given  for  the  remainder,  in 
case  he  should  obtain  the  gale. 

On  looking  through  the  evidence,  I  cannot  find  that 
the  Braines,  at  the  time  they  entered  into  that  agree- 
ment, knew  of  the  agreement  which  had  been  entered 
into  by  Elisha  Matthews  with  Hawkins,  Trotter, 
Roberts  and  Dubberley,  They  deny  that  they  had 
notice,  and  express  notice  is  certainly  not  proved.  It 
was  argued  that  notice  having  been  given  to  the  deputy 
gavellers,  and  the  whole  matter  having  been  discussed 
at  great  length  at  the  meeting,  it  is  scarcely  possible 
to  conceive  that  they  did  not  know  of  the  transaction ; 
however,  the  evidence  altogether  fails  in  proving  any^ 
notice,  and  they  expressly  deny  it. 

On  the  3rd  of  November,  there  was  another  meeting 
of  the  deputy  gavellers,  at  which  nothing  conclu- 
sive was  done ;  and  on  the  18th  of  November,  express 
notice  was  given  to    the  Braines  by    Trotter,  Haw- 

kins. 
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kins,  Roberts  and  Dubberley,  of  the  agreement  o(  the 
8th  of  June,  1846,  under  which  the  Plaintiffs  now 
claim. 


Then  came  the  important  meeting  of  the  24th  of 
November,  at  which  the  deputy  gavellers  granted  the 
Wigpool  mine  to  these  four  persons,  Roberts,  Dub^ 
berley,  James  Matthews  and  Elisha  Matthews.  Their 
apphcalions  were  all  united  together,  and  the  deputy 
gavellers  treated  them  so.  Whether  they  considered 
them  as  associated  or  united  together,  except  under  the 
assumption  of  the  validity  of  the  agreement  of  the  8th 
of  June,  1846,  it  may  be  difficult  to  say. 

On  the  same  day  (24th  o( November)  Elisha  Matthews, 
by  his  solicitor,  gave  notice  in  writing  to  HaW' 
kins.  Trotter,  Roberts  and  Dubherley,  that  he  should 
treat  the  agreement  of  the  8th  of  June,  1846,  as  void. 
He  offered  to  return  them  the  11.  10«. ;  he  denied  that 
they  had  any  interest  whatever  under  that  agreement, 
or  that  there  was  any  validity  in  it,  and  he  refused  to 
execute  a  conveyance  of  his  fourth  share  of  the  gale. 
On  the  same  day  (24th  of  November)  Elisha  Matthews 
executed  a  conveyance  of  bis  one-fourth  of  the  mine 
to  the  Braines,  and,  at  the  same  time,  he  received 
the  bill  for  100/.,  which  was  paid  at  maturity,  six 
months  afterwards. 


There  were  many  other  transactions,  which  it  is 
unnecessary  to  detail,  under  which  three-fourths  of  the 
mine  ultimately  became  transferred  to  the  Plaintiffs, 
together  with  the  right,  under  the  agreement  of  the  8lh 
of  June,  1846,  to  Elisha  Matthew* s  one-fourth. 

It 
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1869.  It  is  remarkable^  that  these  persons,  who,  from  the 

24th  of  November,  1846,  had  full  notice  that  Elisha 
Matihewg  had  conveyed  the  legal  estate  in  one- 
fourth  of  the  mine,  should  never  have  taken  any  step 
whatever  to  contest  its  validity  down  to  the  month  of 
June,  1867.  No  rent  had  been  paid, — no  works  had 
been  commenced, — no  possession,  in  the  proper  sense, 
had  been  taken ;  in  fact,  nothing  had  been  done  but  a 
conveyance  from  the  three  miners  to  the  Plaintiffs. 

The  matter  so  remained  until  the  21St  of  June,  1867, 
when  a  conveyance  was  made,  by  which  it  was  endea- 
voured to  cure  the  defect  of  Elisha  Matthews  not  having 
been  made  a  party  ;  by  this  deed  Hawkins,  Trotter, 
Roberts  and  Dnbberley  conveyed  all  the  interest  they 
had  in  the  mine  to  the  Plaintiffs,  who  on  the  16th  of 
June,  1867,  filed  this  bill. 

As  soon  as  it  was  necessary  for  the  purposes  of  this 
suit,  possession  was  taken  by  the  Plaintiffs, — they  paid 
the  rent  as  soon  as  it  became  due, — and  though  they 
have  not  sunk  a  pit  on  the  ground,  they  have  sunk 
one  on  the  adjacent  land  and  attempted  to  work  into 
it  under  ground :  all  the  possession  that  has  been  taken 
by  any  one  was  taken  by  them.  But  this  is  not  enough : 
the  persons  under  whom  the  Plaintiffs  claim,  having 
had  distinct  notice  of  the  conveyance  of  this  property 
on  the  24th  of  November,  1846,  take  no  steps  on  the 
subject  for  ten  years  and  a  half,  that  is  not  until  the 
16th  of  June,  1867,  and  that  lapse  of  time  I  think  is  fatal 
to  the  case  of  the  Plaintiffs. 

The  only  argument  by  which  this  objection  was  at- 
tempted to  be  met  was,  that  time  would  be  material  if 

there 
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there  had  been  any  change  and  the  parties  could  not  be  ]859. 
restored  to  the  same  situation^  but  that  where  there  has 
been  no  change^  time  is  not  at  all  material;  but  can  this 
possibly  be  held  to  be  so  in  this  case  ?  which^  stripped  Braihe 
of  all  unimportant  circumstances^  is  simply  this  :  on  the 
8th  of  June,  1846,  the  owner  of  an  estate  or  of  a  gale, 
(it  does  not  matter  which^)  agrees  to  sell  it  to  the  Plain- 
tiffs, and  on  the  30th  of  October,  1846,  he  agrees  to  sell 
it  to  the  Defendants.  I  am  indifferent  whether  any 
notice  was  given  of  it  or  not,  there  certainly  is  nothing 
like  fraud  imputed.  On  the  24th  of  November,  1846, 
the  vendor  says  to  the  Plaintiffs  **  I  repudiate  your 
agreement  altogether,  and  I  insist  that  you  have  no 
right  or  interest  under  it,  you  have  nothing  to  do  with 
my  gale,  and  I  shall  convey  it  to  the  Defendants ;"  and 
be  accordingly  conveys  the  estate  to  the  Defendants. 
No  possession  is  taken  under  the  agreement  for 
several  years,  when  it  is  taken  by  persons  who  had 
entered  under  the  first  agreement.  But  can  it  be  said 
that  these  persons  can  be  replaced  in  the  same  situation  ? 
There  is  first  a  conveyance  of  the  legal  estate  valid 
upon  the  face  of  it,  and  in  order  to  succeed,  the  Plaintiffs 
must  first  make  out  their  right  to  have  that  conveyance 
delivered  up  to  be  cancelled.  They  must,  in  the  second 
place,  obtain  a  decree  for  specific  performance  against 
Elisha  Matthews ;  but  he  is  not  a  party  to  the  suit,  and 
if  he  were,  he  might  say,  "  the  first  agreement  is  utterly 
void,  and  if  you  had  insisted  on  it  at  the  time  I  gave 
you  notice  that  I  should  treat  it  as  void,  I  could  have 
proved  it  to  be  so,  and  that  you  could  claim  no  benefit 
whatever  under  it."  Besides  this,  he  might  say,  "  I  have 
treated  it  as  a  void  agreement  by  entering  into  another 
agreement  with  the  Defendants  and  by  conveying  the 
gale  to  them." 

Ten  years  after  the  repudiation  of  the  contract  by 

Elisha 
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1859.  ElUha  Matthews  the  PlaintifTs  claim  to  be  entitled  to 
have  his  conveyance  treated  as  nothing,  without  asking 
that  it  may  be  delivered  up  to  be  cancelled,  or  praying, 
as  against  JEiisha  Matthews,  the  specific  performance  of 
the  agreement,  or  even  making  him  a  party  to  the  suit. 
The  Defendants,  parties  to  the  second  agreement,  may 
have  done  all  sorts  of  acts  and  entered  into  all  sorts  of 
arrangements  with  respect  to  this  matter  on  the  faith  of 
that  deed,  which  they  were  perfectly  well  aware  that  the 
Plaintiffs  had  taken  no  steps  whatever  to  set  aside.  It 
was  the  duty  of  the  Plaintiffs,  as  soon  as  they  knew  of 
the  second  contract,  at  once  to  have  filed  a  bill  to  set 
it  aside,  and  to  have  the  first  agreement  specifically 
performed.  I  think  it  is  unnecessary  to  go  into  any  of 
the  other  circumstances  beyond  this,  for  if  the  matter 
had  rested  only  in  contract  with  the  Plaintifils,  and  there 
had  been  no  dealings  between  Elisha  Matthews  and  the 
Defendants,  if  this  suit  had  been  solely  against  Elisha 
Matthews  himself,  who  had  ten  years'  previously  given 
the  Plaintiffs  notice  that  he  repudiated  the  contract, 
and  had  insisted  that  there  was  no  contract  binding 
upon  him,  I  should  not,  at  that  distance  of  time,  have 
specifically  enforced  it. 

The  result  is,  that  the  Plaintiffs'  right,  if  any,  is  con- 
fined to  the  recovery  of  the  11,  \0s,  but  that  is  also 
barred  by  time,  if  not,  tbey  may  bring  their  action  for 
it.  I  am  of  opinion  therefore,  that  the  principal  part 
of  this  bill  entirely  fails,  and  that  the  only  relief  the 
Plaintiffs  are  entitled  to  is  under  the  third  paragraph  of 
the  prayer,  which  prays  a  declaration  of  the  rights,  and 
I  am  prepared,  if  the  Plaintiffs  wish  it,  to  declare  that 
the  Defendants  are  entitled  to  one  undivided  fourth 
part  in  the  Wigpool  mine,  and  with  that  exception,  the 
whole  of  the  Plaintiffs'  bill  must  be  dismissed  with  costs. 

Note. — An  Appeal  to  the  House  of  Lords  is  pcnd'wg. 
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AMES  V.  MANNERING. 

March  22. 

/^N   the    16th   of  Aprils    1829,    James   Mannering  On  the  death 

^^     created  an  equitable  mortgage  of  some  gavelkind  ?^ ? ^S*^*?-^^' 

property.     He  died  in  Aprils  1833,  leaving  Elizabeth  widow  (who 

Mannering ^\i\9>  widow,  and  three  sons,  «7ame«,  George  J^er^^iook  **^ 

and  Charles^  his  gavelkind  heirs.     Charles  died  about  possession  of 

seventeen  years  ago,  leaving  two  daughters,  Eliza  and  egute  wUh 

Julia*  ***®  consent  of 

the  co-heirs 
and  she  paid 

This  was  a  suit  by  the  mortgagee  against  the  widow  J^^^*'  °"  *J® 

and   the  two   surviving    sons,    and   the   daughters   of  1858,  the niort- 

Charles,  to  realize  the  mortgage  security.  fnuid^asuit  to 

realize  his 

By  the  decree  made  in  June,   1858,  the  following  which  it  did 

enquiries  were  directed  : —  not  appear 

^  that  any  inte* 

rest  had  been 

An  enquiry  who  had  been  in  the  receipt  of  the  rents  and  P^^  co-heirs 

profits  of  the  property  since  the  date  of  the  mortgage,  during  the  in- 

namely,  the  15th  April,  1829,  or  in  possession  of  the  that  the  pay- ' 

premises,  and  under  what  circumstances.  mentofthe 

*^  interest  by  the 

widow  pre- 

An  enquiry  what  payments  had  been  made  in  respect  ju^^^nJjfn"**" 

of  interest  on  the  equitable  mortgage,  and  by  whom,  for  either 

and  by  whose  order  or  authority,  and  at  what  times  and  ^^  hImseV 

under  what  circumstances.  barred,  or  the 

*  payment  of  in- 

terest had  been 

The  Chief  Clerk  found  that  the  intestate  was  in  pos-  J],*^*^®"  ^^ 
session  until  his  death,  in  April,  1833,  since  which  time 
Elizabeth  Mannering  had  been  in  possession   thereof, 
under  the  following  circumstances: — 

Elizabeth  Mannering  took  possession  of  the  premises 

by 


behalf. 
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by  the  consent  and  with  the  approbation  of  her  sons, 
James,  George  and  Charles  (deceased) ;  for  it  appeared 
that  George  and  James  had,  for  several  years,  lived  with 
Mamrerimo.  their  mother  on  the  premises. 

He  also  found,  that  interest  on  the  equitable  mortgage 
had  been  paid  to  the  Plaintiff  by  Elizabeth  Mannering, 
from  the  death  of  the  intestate,  James  Alannering,  in 
April,  1833,  to  the  month  of  September,  1844,  but  by 
whose  order  or  authority,  and  at  what  times,  or  under 
what  circumstances  in  particular,  there  was  no  evidence 
to  shew,  further  than  that  Elizabeth  Mannering,  being 
the  widow  of  the  intestate,  and  entitled  to  dower,  entered 
into  possession  of  the  mortgaged  premises,  and  kept 
down  the  interest  on  the  mortgage. 

He  also  found  that  George  had  paid  interest,  the  last 
payment  being  in  1850,  and  that  James  had  paid  1/.  for 
interest  in  1846. 

The  case  came  on  for  further  consideration,  when 

Mr.  Biron,  for  the  two  daughters  of  Charles,  argued, 
that,  as  against  them,  the  claims  of  the  mortgagee  were 
barred  by  the  Statute  of  Limitations  (a),  no  part  of  the 
principal  or  interest  having  been  paid  by  Charles  or  his 
daughters,  and  no  acknowledgment  having  been  given 
since  the  intestate's  death,  in  1833. 

That  the  widow's  claim  was  paramount  to  the  mort- 
gage, and  that  she  was  not  liable  to  pay  any  part  of  the 
interest,  and  that,  therefore,  such  payment  by  her  was 
to  be  treated  as  the  voluntary  payment  of  a  stranger. 

The 

(a)  3  4  4  WilL  4,  f .  27,  «.  40. 
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ITie  Master  of  the  Rolls. 

I  am  of  opinion  that  the  daughters  of  Charles  are 
bound  by  these  payments.  The  widow  must  be  regarded 
as  being  in  the  position  of  a  stranger,  or  the  agent 
of  the  infants  or  the  tenant  of  the  mortgagee.  The 
daughters  are,  therefore,  either  barred  themselves  or,  as 
against  them,  interest  has  been  paid  on  the  mortgage. 


STRINGER  V.  HARPER.    (No.  2.) 

npHE  testator  had  three  small  freehold  properties :  Ist, 
^  the  Bobbington  Estate  which  was  mortgaged ;  2nd, 
the  Miners'  Arms  Estate  which  was  also  mortgaged ;  and 
3rd,  the  Stone  Street  Estate  which  was  charged  in  aid 
of  the  mortgage  on  the  Miners'  Arms  {a). 

By  his  will,  dated  in  1855,  the  testator  said,  "  I 
exempt  my  personal  estate  from  payment  of  my  just 
debts."  He  devised  the  Bobbington  Estate  to  the  Plain- 
tiff, in  trust  for  sale,  and  to  pay  "all  the  debts  justly 
due  and  owing  from  him  at  the  time  of  his  decease,  and 
the  costs  and  charges  of  proving  his  will,"  and  to  invest 
the  residue  for  his  widow -and  children.  He  bequeathed 
both  his  personal  estate  and  the  produce  also  of  the 
Stone  Street  Estate  (which  he  devised  to  the  PlaintiflF 
for  sale),  on  trusts  for  his  wife  and  children. 

The  testator  died  in  1866,  but,  in  his  lifetime,  the 
mortgagee  sold  and  conveyed  the  Bobbington  Estate. 
The  surplus  produce  amounted  to  80/.,  which  was  paid 

•     to 
{a)  See  ante,  p,  33. 


March  22, 
23,24. 

Costs  of  a  suit 
to  administer 
both  real  and 
personal  es- 
tate, and  to 
ascertain  the 
rights  to  both, 
were  held 
payable,  pri- 
marily, out  of 
the  personal 
estate,  not- 
withstandine 
the  personal 
estate  was,  by 
the  will,  ex- 
onerated from 
payment  of 
the  debts,  and 
the  costs  and 
charges  of 
provmg  the 
will. 
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to  the  executors.  The  personal  estate  arooanted  to 
above  170/.,  and  the  Stone  Street  Estate  had  also  been 
sold  by  the  Plaintiff  for  880/.  The  Miners'  Arms 
Estate  descended  on  the  heir,  subject  to  the  mortgage. 

The  bill  prayed  for  the  administration  of  the  real  and 
personal  estate,  and  that  the  rights  of  the  parties  in  the 
real  and  personal  estate  might  be  ascertained. 

By  the  decree,  it  was  declared  that  the  debts  and 
funeral  and  testamentary  expenses  were  payable  out  of 
the  Miners'  Arms  Estate,  and  that  the  personal  estate 
was  exonerated  therefrom.  The  cause  came  on  for 
further  consideration,  when  the  question  was,  whether 
the  costs  of  suit  ought  to  be  borne  by  the  Miners' 
Arms  Estate  or  by  the  real  and  personal  estate  rateably, 
or  by  the  personal  estate  exclusively. 

Mr.  Marten,  for  the  Plaintiff  and  some  of  the  De- 
fendants, argued  that  the  suit  had  been  occasioned  by 
questions  arising  on  the  real  estate,  and  that  the  Miners* 
Arms  ought  to  bear  the  costs  of  suit,  or  at  all  events, 
that  they  should  be  apportioned;  Morrell  v.  Fisher  {a)  \ 
Alsop  V.  BtlUb);  Sanders  v.  Miller  (c). 

Mr.  C  T.  Simpson^  for  the  heir  at  law,  argued  that 
the  personal  estate  was  not  exonerated  from  the  pay- 
ment of  the  costs  of  suit,  and  that  it  was  the  first  fund 
to  be  applied  to  that  purpose;  Browne  v.  Crroom- 
bridffe(d);  Ripley  v.  Moysey{f) ;  Pickford  v.  Brown  (/). 

Mr.  Bovill  for  a  mortgagee. 

Mr.  Marten  in  reply. 


The 


(a)  4  DeG.^S.  422.  (d)  4  Madd.  495. 

(6)  24  Beav.  451.  (f )  I  Keen,  678. 

(c)  25  Beav.  154.  (/)  2  Kay  i  J.  426. 
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The  Master  of  the  Rolls. 

I  have  no  doubt  that  testamentary  expenses  do  not 
include  costs  of  suit;  the  only  question  is,  whether  the 
costs  ought  to  be  apportioned.  There  are  four  sorts  of 
property :  first,  the  surplus  of  the  sale  of  the  Bolbington 
Estate ;  secondly,  the  Miners'  Arms  Estate,  as  to  which 
the  will  is  silent,  and  which  therefore  passed  to  the  heir 
at  law  ;  thirdly,  the  surplus  of  the  Stone  Street  Estate ; 
and  fourthly,  the  general  personal  estate. 


687 


1859. 


In  Ripley  v.  3£ot/set/{a),  it  was  held,  that  the  personal 
estate  was  the  first  fund  for  payment  of  all  the  costs  and 
charges  occasioned  by  the  will,  and  the  costs  of  ascer- 
taining the  devisee  of  the  real  estate,  and  of  the  Attorney- 
General,  who  was  made  a  party  in  respect  of  a  charge 
on  the  real  estate.     I  will  consider  the  point 


The  Master  of  the  Rolls. 

I  have  looked  at  the  cases,  and  on  consideration  of 
all  the  matters,  I  think  that  the  costs  of  administration, 
generally,  must  be  borne  by  the  general  personal 
estate. 

{a)  1  Keen,  578. 


March  24. 
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1859. 


Feb.  28. 
Martkl. 

A  tecarity 
given  by  a 
customer  to 
bis  bankers  for 
tbe  balance 
<*  wbicb  shall 
or  may  be 
found  due  on 
tbe  balance  of" 
tbe  account: 
Held,  to  co?er 
tbe  existing 
balance  onTv, 
and  not  to  be 
a  continuing 
aecurity  for 
tbe  floating 
balance. 

Tbe  rule  in 
Clayion*$ 
Gate  (1  Mer. 
572),  as  to 
appropriation 
of  pajrments, 
bas  CTer  since 
been  acted  OD. 


Re  MEDEWFS  TRUST. 

II/TR.  Medewe  kept  the  following  three  accounts  with 
his  bankers,  Messrs.  Alexander: — 


Ist.  His  private  account 

2ndly.  His   partnership  account  in   the  name  of 
himself  and  Mr.  Brook. 

Srdly.   His  executorship  account  in  the  name  of 
himself  and  Mrs.  Lucock. 

In  January^  ISST,  these  three  accounts  were  con- 
siderably overdrawn,  and  the  bankers  required  some 
security. 

Accordingly,  on  the  12th  of  January,  1857,  Mr. 
Medewe  gave  the  bankers  his  deed  poll,  which,  after 
reciting  the  three  accounts,  and  that  '^  there  is  a  con- 
siderable balance  due"  to  Messrs.  Alexander  "  on  the 
said  several  accounts,"  and  that  Messrs.  Alexander 
"  having  required  security  for  the  balance  due  on  the 
said  several  banking  accounts,"  Medewe  had  agreed  to 
charge  his  estate  after  described  (subject  to  the  incum- 
brances) "  with  the  payment  of  the  balance  of  all  the 
said  several  accounts,  limited  to  the  aggregate  sum  of 
3,000/.  as  hereinafter  contained  :  and  whereas  Medewe 
and  Brooke  have  also  agreed  to  execute  a  joint  and 
several  bond  for  further  securing  the  balance  of  their 
banking  account,  and  Ann  Lucock  hath  also  agreed 
to  deposit  with  Alexander  the  title  deeds  relating  to 
certain  hereditaments  at  Grundisburg  belonging  to  her, 
and  with  Medewe  to  execute  a  joint  and  several  bond 
for  further  securing  the  balance  of  their  said  executor- 
ship 
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ship  account :"  Jdedewe  then  charged  his  estate  called        1859. 
Witnesham  Hall  with  the  payment  to  Alexander  *^ of      ^-^"^^^ 
the  three  several  sums  of  money  which  shall  or  may  he     Medewb's 
found  due  on  the  balance  of  the  said  several  accounts       Trust. 
for  principal,  interest,  comnaission  and  other  usual  and 
lawful  bankers'  charges^  not  exceeding  in  the  whole  the 
aggregate  sum  of  3,000/.  sterling,  subject  to  the  existing 
mortgages  (stating  them).  It  then  proceeded  thus : — And 
Medewe  hereby  covenants  with  Alexander  that  he  will, 
within  three  months  after  demand,  pay  unto  Alexander 
**  such  several  sums  as  may  be  due  on  the  said  several 
banking  accounts  as  aforesaid,  not  exceeding  in  the 
whole  the  aggregate  sum  of  3,000/." 

On  the  same  12th  of  January^  1857,  Mrs.  Lucock 
and  Medewe  executed  a  joint  bond  to  Messrs.  Alex- 
ander  for  600/.,  reciting  the  executorship  account,  and 
that  **  there  is  a  balance  of  300/.  or  thereabouts  now 
due"  from  them  to  Messrs.  Alexander^  who  having  re- 
quired security,  Mrs.  Lucock  had  agreed  to  deposit 
certain  title  deeds.  The  bond  was  to  be  void,  if  the 
obligors  paid  Messrs.  Alexander  **  all  such  sum  or  sums 
of  money  as  now  are  or  which  shall  from  time  to  time  be 
or  become  due  and  owing  on  the  said  banking  account," 
not  exceeding  300/.  And  it  was  declared,  that  the 
deeds  were  deposited  for  better  securing  the  balance  of 
the  said  banking  account. 

The  three  accounts  were  balanced  on  the  12th  of 
January,  1857,  when  it  appeared  that  2,021/.  was  due 
to  the  bankers  on  the  first  account,  652/.  on  the  second, 
and  300/.  on  the  third,  making,  with  the  fractions,  2,974/. 

The  three  accounts  were  afterwards  continued,  and 
sums  were  paid  in  and  drawn  out.  In  December ^  1857, 
Messrs.  Alexander  obtained  a  judgment  against  Me- 

VOL.  XXVI.  Q  Q  dewe 
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1859.        dewe  for  2,234/.  id  an  actiou  on  the  covenant  contained 
in  the  deed-poll. 

In  July,  1858,  the  mortgagees  sold  the  Witnesham 
estate  under  a  power  of  sale,  and  there  remained, 
after  paying  oflF  the  mortgages,  a  balance  of  2,499/. 
Messrs.  Alexander  claimed,  under  the  deed-poll,  to  have 
this  amount  applied  in  payment  of  the  balance  due  to 
them  on  the  three  accounts,  which  in  November,  1858, 
was  2,589/.  Afedewe  had,  on  the  19th  of  November, 
1858,  conveyed  his  property  to  trustees  for  his  creditors, 
who  resisted  this  claim,  and  the  fund  was,  in  conse* 
quence,  paid  into  Court. 

Messrs.  Alexander  now  presented  a  petition,  praying 
payment  to  them  of  the  fund  in  Court  in  discharge  of 
their  claims. 

Mr.  JR,  Palmer  and  Mr.  Prendergast,  for  the  Pe- 
titioners, argued  that  the  security  was  for  the  floating 
balance  which  might,  from  time  to  time,  become  due  to 
the  bankers  from  their  customers ;  Pease  v.  Hirst  (a), 
Woolley  v.  Jennings  (Jb). 

That  the  covenant  to  pay, "  within  three  months  after 
demand,  such  several  sums  as  may  be  due"  on  the 
banking  accounts,  clearly  pointed  to  a  future  debt,  and 
that  the  circumstance,  of  interest  not  being  reserved 
from  the  date  of  the  deed,  shewed  that  it  was  to  com- 
mence at  a  future  period  and  on  a  future  debt;  a  cir- 
cumstance which  had  been  much  relied  on  in  Walker  v. 
Hardman  (c). 

Mr.  Lloyd  and  Mr.  Lewin,  conlrd,  argued,  first,  that 

the 

(a)  10  Bam,  Sf  C.  122.  (c)  4  Clurk  ^  Fin,  258. 

(6)  6  Burn,  4-  C.  165. 
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the  liability  under  the  covenant  had  wholly  merged  in  1859. 

the  judgment ;  secondly,  that  upon  the  terms  of  the  ^-^^-^^ 

deed  poll,  the  security  was  only  for  the  actual  balance  Medews's 

at  the  time.     They  referred  to  1  &  2  Vict.  c.  110,  s.  32,  Trust. 
2  &  3  Vict.  c.  82. 

Mr.  Eddis  for  the  mortgagees. 

Mr.  R.  Palmer  in  reply. 

The  Master  of  the  Rolls. 

I  cannot  hold  that  these  words  include  future  ba- 
lances. The  deed-poll,  after  reciting  "  that  there  is  a 
considerable  balance  due"  on  the  three  accounts,  and 
an  agreement  to  secure  "  the  balance,"  goes  on  to 
charge  the  estate  with  **  the  three  several  sums  of 
money  which  shall  or  may  be  found  due  on  the  balance 
of  the  said  several  accounts.''  In  the  words  ''shall  or 
may"  there  is  an  element  of  uncertainty  ;  the  bankers 
and  their  customers  had  not  agreed  upon  what  the 
balance  was,  though  it  did  not  exceed  3,000/.,  and  it 
seems  to  have  been  arranged  that  the  amount  should  be 
settled  thereafter  and  that  the  balance  should  be  secured. 
If  that  were  so,  I  do  not  know  what  words  could  more 
aptly  describe  the  intention  than  to  say, ''  I  give  a  se- 
curity to  the  extent  of  3,000Z.  for  whatever  balance  may 
be  found  due  from  me."  I  think  it  impossible  to  insert 
in  the  deed  the  words  ''  such  balance  which  shall  from 
tirpe  to  time  become  due;"  I  must  first  decide  that 
these  words  are  to  be  implied,  before  I  can  come  to 
that  conclusion.  As  to  the  covenant,  if  it  included 
future  balances,  it  would  not  determine  the  question, 
because  the  covenant  might  go  beyond  the  charge,  and 
the  principle  of  controlling  expressions  inconsistent  with 
the  general  intention  would  apply  to  the  operative  part 

Q  Q  2  of 
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1859.       of  the  covenant.    Certainly  the  covenant  to  pay  '*  within 

^"^^^"^^      three  months  after  demand"  "such  several  sums  as 

Re 
Mbdewe'i     "^^y  ^^  ^"^  ^"  ^^^  ^^'^  several  banking  accounts"  would 

Truit.  seem  to  apply  to  such  sum  as  was  due  at  the  time  of 
demand  ;  but  the  words  are  *'  on  the  said  several  banking 
accounts  as  aforesaid/'  referring  back  to  these  three 
accounts  previously  specified ;  and  I  am  disposed  to 
think,  that  the  covenant  does  not  carry  it  any  further. 
The  diflSculty  probably  has  arisen  from  the  bankers  not 
being  aware  of  the  rule  of  ClaytorCs  case  in  Devaynes  v. 
Noble  (a),  which  has  always  been  acted  on  since,  that 
payments  not  specifically  appropriated  are  to  be  attri- 
buted to  the  payment  of  the  earliest  of  several  debts. 

On  the  whole,  I  can  come  to  no  other  conclusion 
than  that  the  deed  does  not  secure  the  balance  which 
from  time  to  time  may  accrue  due. 

I  am  of  opinion,  that  there  was  not  only  the  element 
of  uncertainty,  which  is  usually  considered  to  attach 
to  long  accounts  between  parties,  but  that  uncertainty 
which  usually  exists  between  a  banker  and  his  cus- 
tomer, though  the  banking  book  is  constantly  passing 
between  them.  The  customer  may  contest  the  fact 
that  he  gave  a  cheque  to  a  certain  amount,  or  he  may 
assert  that  money  has  been  paid  in  on  his  account 
which  does  not  appear  in  his  pass  book,  and,  therefore, 
there  is  always  this  element  of  uncertainty  unless  the 
account  has  been  settled  and  agreed  on  between  them. 

There  is  a  recital  that  Medewe  and  Mrs.  Brooke  had 
agreed  to  execute  a  joint  bond,  and  it  is  certainly  in 
favor  of  the  Petitioners,  that  you  find,  when  you  turn 
to  the  only  bond  which  was  given,  that  it  secures  future 

balances 
(«)  1  Afcr.  572. 
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balances  which  shall  from  time  to  time  be  or  become 
due. 

Mrdewe's 
To  this  is  added  the  argument  that  the  covenant  does       Trust. 

not  secure  the  interest^  and  that  the  deed  not  carrying 
interest  from  the  date  is  a  strong  indication  of  the  in- 
tention to  secure  the  future  balances.  To  support  which 
1  was  referred  to  a  case  in  the  House  of  Lords,  where 
the  principal  was  payable  on  demand,  with  interest  from 
the  date  of  the  bond  ;  but  this  deed  does  not  do  this, 
for  this  reason,  that  if  the  account  were  carried  on  it 
would  have  carried  interest,  because  that  was  the  custom 
of  dealing  between  the  parties.  These  matters,  how- 
ever, cannot  alter  the  case.  The  parties  dealing  pro- 
bably did  not  know  the  law,  and  I  think  it  likely  that 
they  believed  that  the  deed-poll  would  secure  the  future 
balance  whatever  it  might  be. 

The  cases  cited  do  not  affect  the  present  case,  which, 
I  am  of  opinion,  depends  on  the  words  of  the  deed,  and 
I  think  that  its  true  construction  is,  that  it  was  to  secure 
the  existing  and  not  a  future  balance. 

As  to  the  judgment,  I  see  nothing  to  disentitle  the 
Petitioners  to  the  benefit  of  it,  and  I  am,  therefore,  of 
opinion  that  it  is  a  charge  on  the  fund  in  Court,  and 
that  the  amount  of  it  with  interest  must  be  paid  out 
of  that  fund. 


Ordee. 

Declare  that  the  deed-poll  is  only  a  security  for  the  balances  at  its 
date. 

Declare  that  the  amount  remaining  due  on  the  judgment  is  the 
first  charge  upon  the  fund  in  Court. 

Direct  payment  to  the  Petitioners  of  such  amount  and  costs. 

Direct  payment  of  the  residue  to  the  trustees  of  the  creditors*  deed. 
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1869. 


JprU  28. 

A  gift  by  a 
child  to  her 
parent  imme- 
diately after 
attaining 
twenty-one 
cannot,  under 
ordinary  cir- 
cumstances, 
be  supported. 
Soon  after 
attaining 
twenty-one, 
a  daughter 
told  her  rerer- 
sionary  in- 
terest and  the 
amount  was 
received  by 
her  father. 
He  said  she 
had  deter- 
mined that 
the  most  ad- 
vantageous 
course  for  her 
to  adopt 
would  be  to 
give  the 
money  to  him 
to  be  applied 
by  him  in  im- 
proving and 
extending  his 
business,  in 
order  to  in- 
crease his  es- 
tate, and  to 
enable  him 
better  to  pro- 
vide for  his 
family  after 
his  decease, 
and  she  ac- 
cordingly 
gave  him  the 
money.    Held, 
that  the  father 


BURY  V.  OPPENHEIM. 

TTNDER  the  will  of  a  testator,  who  died  in  1860, 
^-^  all  his  grandchildren  who  were  living  at  his  death 
took  in[)mediate  vested  interests  in  his  residuary  estate, 
subject  to  be  divested  so  as  to  let  in  any  grandchildren 
who  might  be  born  before  the  expiration  of  twenty 
years  from  his  decease. 

Frances,  the  daughter  of  the  Defendant  Henry  Op- 
penheim,  was  one  of  such  grandchildren,  of  whom  there 
were  seventeen. 

Frances  Oppenheim  attained  twenty-one  in  January, 
1666,  and  in  July,  1866,  she  and  her  sister  sold  their 
shares  in  the  residue  to  Mr.  JRoscoe  for  180/.  each.  At 
that  time  they  were  living  with  and  supported  by  their 
father.  The  sale  was  arranged  by  him,  and  he  was 
made  a  party  to  the  assignments,  and  attended  at  the 
completion. 

Cheques  for  180/.  each  were  then  delivered  to  Frances 
Oppenheim  and  her  sister.  These  were  afterwards  banded 
to  their  father,  who  obtained  bank  notes,  which  (as  he 
said)  were,  "  with  the  free  consent"  of  his  daughters, 
paid  into  his  bankers  to  his  account, ''  and  the  amount 
had  since  been,  with  their  knowledge  and  consent, 
applied  by  him  to  his  own  use,  in  extending  his  busi- 
ness." 

Frances  Oppenheim  continued    to   reside  with    her 

parents 

was  a  trustee  of  the  money  for  the  daughter,  and  bound  to  repay  it 
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parents  until  April,  1856,  when  she  clandestinely  mar- 
ried the  Plaintiff.  She  died  in  February,  1857^  and 
the  Plaintiff  was  her  administrator. 

After  her  death,  the  Plaintiff  applied  to  her  father  for 
payment  of  the  180/. ;  but  he  refused  to  pay  it,  alleging 
that  it  had  been  given  to  him  by  his  daughter. 

The  Plaintiff  instituted  this  suit,  insisting  that  there 
had  been  no  gift,  and  alleging  that,  ''  even  if  the  sum 
of  180/.  was,  in  fact,  given  by  Frances  Bury  to  the 
Defendant,  such  gift  was  made  immediately  or  very 
shortly  after  she  had  attained  her  age  of  twenty-one 
years,  and  while  she  was  still  under  such  authority  and 
subject  to  such  influence  of  her  said  father  as  had 
existed  during  her  minority;  that  such  gift  was  made 
(if  it  was  ever  in  fact  made)  at  the  solicitation  and  under 
the  direction  of  the  Defendant,  and  in  consequence 
of  an  undue  and  improper  exercise  of  his  paternal  in- 
fluence and  authority.  The  Plaintiff  submitted^  that 
such  gift  (if  made)  was  not  such  a  transaction  as  ought 
to  have  been  permitted  to  take  place,  and  that  it  ought 
to  be  set  aside." 

The  Plaintiff  prayed  a  declaration  of  his  right  to  the 
fund,  notwithstanding  the  alleged  gift,  and  for  a  decree 
for  payment. 

There  was  considerable  evidence  entered  into  by  both 
sides;  but  the  Court  relied  on  the  19th  paragraph  of 
the  father's  answer,  which  was  as  follows: — 

"  After  the  completion  of  the  said  sale,  some  further 
conversations  took  place  between  my  two  daughters 
Frances  and  Jane  and  myself  and  other  members  of 
our  family,  as  to  the  best  manner  in  which  they  would 
apply  the  moneys  arising  from  such  sale;  and  it  was 

determined 
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1859.  deienninecl  by  my  two  daughters,  of  their  own  free  and 
independent  will,  that  the  most  advantageons  coarse  for 
them  to  adopt  would  be,  for  them  to  give  the  moneys  to 
me,  to  be  applied  by  me  in  improving  and  extending 
my  business,  in  order  to  increase  my  estate,  and  to 
enable  me  better  to  provide  for  my  family  after  my 
decease.  My  two  daughters  accordingly  gave  me  the 
two  sums  of  180/.  and  180/.,  and  I  gave  them  each  10/. 
towards  their  expenses  of  a  visit,  which  they  were  about 
to  make  to  Margate** 

Mr.  Selwyn  and  Mr.  A.  E.  Miller,  for  the  Plaintiff, 
contended,  first,  that  there  had  been  no  actual  gift  of 
the  money ;  and  secondly,  that  a  voluntary  gift  from  a 
child  to  a  parent,  shortly  after  the  latter  attained 
twenty-one,  and  while  under  parental  control  and  influ- 
ence, could  not,  in  equity,  be  maintained;  Archer  v* 
Hudson  (a) ;  Hoyhton  v.  Hoghton  (J). 

Mr.  R.  Palmer  and  Mr.  Shebheare,  for  the  Defendant, 
argued,  first,  that  the  remedy  of  the  Plaintiff  to  recover 
the  money  if  there  had  been  no  gift  was  by  action  at 
law,  and  not  by  suit  in  equity. 

Secondly,  that  there  was  distinct  evidence  of  a  gift 
made  by  the  daughter  to  the  father  six  months  after 
she  had  attained  twenty-one ;  that  the  transaction  was 
known  to  the  whole  family,  and  had  been  communicated 
to  the  Plaintiff  himself  and  acquiesced  in ;  that  no  claim 
had  been  made  by  the  daughter  in  her  lifetime,  and  that 
none  would  ever  have  been  made  if  she  had  lived. 


The  Master  of  the  Rolls. 

The  case  entirely  depends  on  the  evidence.    The 

father, 
(a)  7  Beav.  651.  (ft)  15  Beat.  27d. 
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father,  who  was  not  bound   to  support  his  daughter        1859. 

after  she  attained  twenty-one  years,  says,  that  she  made      ^-^v*^^ 

htm  a  free  and  voluntary  gift  of  all  her  property.     I  ^^ 

agree  with  the  obserrations  of  Lord  LangdaU  in  Archer   Opf«mh»ii«. 

V.  Hudson  (a),  that  this  Court  does  not  prevent  an  act 

of  bounty  between  parent  and  child ;  and  in  Hoghton 

V.  Hoghton  {b)  I  referred  to  it.     I  do  not  mean  to  say 

that  a  gift  from  a  child  to  a  father  cannot  be  supported 

in  any  case,  it  may  be,  in  a  proper  case,  but  not  in  such 

a  one  as  this,  where  the  daughter  gave  every  thing  she 

had  to  her  father,  who  might  immediately  after  have 

turned  her  out  of  doors,  and  where  she  had  no  advice  or 

information,  and  no  motive  for  tbe  act,  except  to  please 

her  father.    This  case,  I  think,  fails  in  every  requisite 

which  the  Court  holds  necessary  in  order  to  support 

such  a  gift.     It  is  suggested,  in  the  first  instance,  that 

it  was  given,  and,  if  not,  that  it  was  lent,  and  that  in 

that  case  the  proper  remedy  is  by  action  at  law.     I  am 

convinced,  that  if  it  was  not  a  gift,  it  was  not  a  loan. 

The  great  distinction  between  a  trust  and  a  loan  must 

necessarily  be  borne  in  mind.     If  the  daughter  had  said 

to  her  father,  "  I  will  lend  you  this  money,"  the  relation 

of  debtor  and  creditor  would  have  been  constituted, 

and  the  father  would  have  owed  her  180/.;  but  if  the 

money  was  given  to  the  father,  to  be  invested  by  him 

and  applied  for  the  benefit  of  his  daughter,  and  she  was 

to  have  the  produce,  then  it  was  strictly  and  properly  a 

trust.     There  is  also  this  distinction : — if  he  took  the 

money  as  debtor,  he  became  bound  to  pay  interest;  but 

if  he  took  it  as  trustee,  he  was  only  bound  to  account 

for  the  produce. 

On  the  answer  it  is  very  difficult  to  say  that  it  was  not 
the  latter.     In  the  19th  paragraph  of  his  answer,  the 

Defendant 
(a)  7  Beav.  556.  (b)  15  Beav.  300,  306. 
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1859.  Defendant  says,  "After  the  completion,"  &c.  [ante^p. 
697].  If  so,  there  was  an  implied  contract  of  some 
description.  "The  most  advantageous  course  for"  the 
daughter  was  to  be  adopted;  and  for  that  purpose  it 
was  given  to  him,  to  enable  him  the  better  to  provide 
for  his  family.  There  was,  therefore,  some  trust  for 
the  benefit  of  the  daughter,  and  it  would  be  difficult 
to  say,  after  this,  that  if  the  father,  whom  she  had  en- 
trusted with  the  money,  had  turned  her  out  of  his  house, 
she  would  not  have  had  some  claim  on  him  in  respect 
of  this  money.  This  is  the  case  of  a  young  woman  of 
the  age  of  twenty-one  years  and  a  few  months;  what 
would  any  son  do  under  such  circumstances  except  ask 
his  father  what  he  should  do  with  the  money.  It  is 
impossible  that  the  father  can  put  the  case  in  any  other 
way,  than  that  he  has  received  it  for  her  benefit,  and  I 
have  no  doubt  that  it  was  supposed  that  this  would  be 
for  the  benefit  of  all  the  family.  This  is  not  a  trans- 
action wliich  can  be  sustained,  by  which  the  father 
claims  it  exclusively ;  I  think  that  the  statement  of  the 
father,  in  his  answer,  is  sufficient  to  decide  the  case. 

The  result  is,  that  the  Plaintiff  must  have  a  decree 
against  the  Defendant  for  repayment  of  the  money, 
with  interest  at  4/.  per  cent,  setting  off  the  amount  paid 
during  life  of  the  daughter,  and  with  costs. 
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1859. 


SPENCE  r.  BRISCOE.  ,,    ,   ^ 

March  16. 

THE  PlaintiflF  in  this  suit  was  ordered  to  give  the  A  ladgment 
•TV  ^     1  •    1  •  t  L  ®t  '*''  being 

Defendant  judgment  in  an  action  at  law,  such  given  to  be 

judgment  to  be  dealt  with  by  this  Court.     A  judgment  fi^^'V^'^i!*^ 

was  accordingly  given  by  the  Plaintiff.     After  this^  the  Held,  that  a 

Defendant,  without  any  leave  of  this  Court,  obtained  ougM^not'^to*'' 

from  the  Court  of  Law  an  order  charging  a  trust  fund  be  obtained  on 

belonging  to  the  Plaintiff.  Sithou"  tliT"' 

leave  of  this 
Court. 

The  Master  of  the  Rolls  held,  that  the  charging 

order  ought  not  to  have  been  obtained  without  the  leave 

of  this  Court.     He  directed  the  Defendant  to  discharge 

it  at  his  own  expense,  and  to  pay  the  costs  of  the 

present  application. 

Mr.  Folleti  for  the  Plaintiff. 

Mr.  Osborne  for  the  Defendant. 
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1859. 


JprU2\,27, 
30. 

By  the  4  &  5 
WiiLSi  M. 
c.  20,  judg- 
meott  not 
docketted  were 
not  to  have 
any  preference 
againtt  ex- 
ecutors, ke.  in 
the  administra- 
tion of  estates. 
The2&3 
Vkt.c.  11, 
closed  the 
docket.    Held, 
that  the  old  law 
was  thereby 
revived,  and 
that  the  ad- 
ministrator 
had  committed 
a  devoitavU  by 
paying  a 
simple  con- 
tract debt  be- 
fore a  judg- 
ment debt, 
even  though 
he  had  no  ac- 
tual notice  of 
the  latter. 


FULLER  V.  REDMAN.    (No.  1.) 

TN  1845,  a  judgment  was  entered  up  against  the 
"^  testator  George  Redman^  but  it  was  not  docketted. 
The  testator  died  in  1855,  and  letters  of  administration 
were  granted  to  the  Defendant  John  B.  Redman^  cum 
tesiamento  annexo. 

In  Februan/y  1856,  a  claim  was  filed  for  the  adminis- 
tration of  the  estate,  and  on  the  23rd  of  Aprils  1856, 
the  judgment  creditor  registered  his  judgment  in  the 
Common  Pleas,  under  the  1  &  2  Vict.  c.  110.  A 
decree  was  made  in  July  following,  and  it  having 
appeared  that  the  assets  were  deficient,  and  that  the 
administrator  had  paid  simple  contract  creditors  of  the 
testator,  to  the  extent  of  174/.  17«.  8rf.,  the  judgment 
creditor  now  sought  to  have  that  sum  disallowed  to  the 
administrator  as  a  proper  payment. 

Mr.  R.  Palmer  and  Mr.  C.  C.  Barber,  for  the 
judgment  creditor. 

At  common  law,  the  administrator  was  bound  to  take 
notice  of  the  judgment  debt,  and  the  payment  of  a 
simple  contract  debt  before  one  of  higher  value  was  a 
devastavit,  for  which  he  became  personally  liable; 
Littleton  v.  Hibbins  (a).    The  4  &  6  Will  k  Mary,  c. 

20, 

(a)  Cro.  Eliz,  793. 


1839.  Actof2&3  Vict. 
1845.  Judgment. 
1855.  Death. 


Datbi. 

1856,  April,  Judgment  regis- 
tered. 
July,  ,  Decree. 
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20,  afterwards  made  perpetual  by  the  7  &  8  Wiil.  3,  c. 
36,  8.  3,  removed  this  hardship,  by  requiring  judgments 
to  be  docketted,  and  enacting,  **  that  no  judgment,  not 
docketted  and  entered  in  the  books  as  aforesaid,  shall 
affect  any  lands  or  tenements,  as  to  purchasers  or  mort- 
gagees, or  have  any  preference  against  heirs,  executors 
or  administrators,  in  the  administration  of  their  an- 
cestor's, testator's  or  intestate's  estates." 

The  1  &  2  Vict.  c.  110,  ss.  13,  19,  does  not  affect 
the  question,  but  merely  the  rights  of  *'  purchasers, 
mortgagees  and  creditors,  as  against  the  lands  of  the 
judgment  debtor." 

The  2  &  3  Vict.  c.  11,8.  1,  enacts,  "  that  no  judgment 
shall  hereafter  be  docketted  under  the  4  &  6  Will.  Sc 
Mart/f  c.  20,  and  that  all  such  dockets  shall  be  finally 
closed.  There  is,  therefore,  no  necessity  for  or  pos- 
sibility of  docketting,  and  the  common  law  is  revived ; 
notice  to  the  administrator  is  immaterial;  Williamson 
JSxors.  (a). 

Mr.  Lloi/d  and  Mr.  De  Gex,  contrci. 

Even,  if  it  could  be  maintained  that  the  law  in  force 
antecedent  to  the  4  &  6  Will,  k  Mary^  c,  20,  was  re- 
stored by  the  2  &  3  Vict.  c.  1 1,  it  is  by  no  means  clear, 
that  the  law  at  that  time  was  so  unreasonable  and  unjust 
as  is  contended  on  the  other  side.  In  A  non.  (J),  it  is  said, 
"fe  ley  n'est  cy  vnreasonable  que  un  prender  notice  a  son 
perrill  de  chose  le  que  ill  ne  poit  per  ascun  resonable  in- 
tendment aver  notice  j*  and  the  Court,  either  laying  down 
or  acceding  to  that  proposition,  held  that  the  executrix 
should  not  be  charged  with  a  judgment  of  which  she  had 
no  notice.  This  case  appears  to  have  been  decided  in 
the  same  term  as  Littleton  v.  Hibbins,  but  it  appears  by 

the 

(a)  Vol.  2,  p.  927  (5M  ed.)  (b)  2  Anderson,  169,  pi.  87. 
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1859.       tb^  same  report,  that  a  case  of  Bereblock  v.  Rode  was 
subsequently  decided  in  the  same  way,  in  Jifichaelmas 
Term,  44  ^  45  Eliz. ;  and  this  seems  to  have  been  the 
Rbdmak.      better  decision,  for  afterwards  in  Harman  v.  Harman  {a\ 


Fuller 


(No,  1.) 


Trinity  Term,  1  Jac.  2,  the  Court  relied  on  the  case 
reported  in  Anderson's  Reports,  saying,  *'  so  where  an 
obligor  did  afterwards  enter  into  a  recognizance  in  the 
nature  of  a  statute,  and  judgment  was  against  him  upon 
the  bond,  and  then  he  died,  his  executrix  paid  tlie 
creditor  upon  the  statute,  and  the  obligee  brought  a 
scire  facias  u^xi  the  judgment  on  the  bond  debt,  and 
she  pleaded  payment  of  the  recognizance ;  this  was  held 
a  good  plea,  for  she  is  not  bound  to  take  notice  of  the 
judgment  against  the  testator,  without  being  acquainted 
therewith  by  his  creditors,  for  she  is  in  no  wise  privy  to 
his  acts." 

But  secondly,  the  2  &  3  Vict*  c.  11,  did  not  restore 
the  old  law.  That  act,  by  inadvertence,  as  it  must  be 
supposed,  omitted  to  provide  for  the  consequences  of 
closing  the  dockets.  The  question  would  be,  who  is  to 
suffer  by  the  inadvertence  of  the  legislature.  Ought 
the  4  &  5  Will,  k  Mary,  c.  20,  to  be  held  to  be  repealed 
without  any  intimation  to  that  effect  being  expressed  in 
the  2  &  3  Vict.  c.  11,  the  consequence  of  which  would 
be,  to  subject  executors  to  great  hardship  and  injustice, 
if  the  present  view  taken  by  the  judgment  creditor  of 
the  old  law  be  correct ;  or  ought  it  not  rather  to  be 
considered,  that  judgments  are  possibly  inadvertently, 
but  certainly  not  inequitably  or  unjustly,  reduced  by  the 
2  &  3  Vict.  c.  11,  to  the  level  of  other  debts?  Surely 
the  latter  is  the  less  inconvenient  result  of  the  inad- 
vertence of  the  legislature ;  at  the  very  least,  it  must  be 
considered,  that  when  the  legislature  closed  the  dockets, 

it 
(a)  3  31m/.  115. 
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it  did  so  because  their  object  was  answered  by  the  new  1859. 
registry  provided  by  that  act,  and  by  the  1  &  2  Vict,  c. 
1 10,  and  a  judgment  creditor  who,  as  in  the  present 
instance,  has  omitted  to  register,  cannot,  in  a  Court  of 
Equity,  be  entitled  to  recover  from  an  administrator  a 
sum  which  the  latter  has  paid  without  the  possibility  of 
being  acquainted  with  the  judgment  debt;  the  judgment 
creditor  having,  through  his  own  negligence,  allowed  his 
debts  to  remain  undisclosed. 


The  Master  of  the  Rolls. 

This  question,  arising  in  the  administration  of  assets,  April  30. 
is,  whether  the  administrator  with  the  will  annexed  of 
a  testator  ought  to  be  allowed,  in  passing  his  accounts, 
as  against  a  judgment  creditor  of  the  testator,  a  sum  of 
174/.  I7s.  8d.,  which  he  paid  in  discharge  of  the  tes- 
tator's simple  contract  debts,  or  whether  the  judgment 
debt  ought  not  to  have  priority  over  the  simple  contract 
debts. 

The  question  is  one  of  considerable  singularity,  arising 
from  the  oversight  of  the  legislature  in  the  statutes  which 
it  has  passed.  According  to  the  old  law,  as  laid  down 
in  the  case  of  Littleton  v.  Bibbin${a),  no  simple  contract 
debt  could  be  paid  or  could  be  allowed  as  against  a  judg- 
ment debt  entered  up.  That  decision  seems  to  have  been 
founded  on  a  fiction  of  the  law,  which  held  that  every- 
thing that  was  of  record  was  known  or  was  supposed  to 
be  known  to  everybody.  Every  one  was  presumed  to 
have  notice  of  everything  that  was  of  record,  in  the  same 
way  that  everybody  is  bound  by  a  public  Act  of  Parlia- 
ment, 

(a)  Cro,  Eiiz,  793. 
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nienty  though  he  knows  nothing  whatever  of  it.  To 
remedy  that  defect,  the  4th  &  5th  of  Will.  &  Mary,  c  20, 
was  passed,  which  enacted,  that  no  judgment  which  was 
not  docketted  and  entered  in  books  kept  for  that  pur- 
pose should  have  any  preference  against  heirs,  executors 
or  administrators  in  the  administration  of  assets.  Tfa^fi 
came  the  Act  for  the  abolition  of  imprisonment  for 
deU  (1  &  2  VicL  c.  110,  s.  19),  which  enacts,  that 
no  judgment  shall,  by  virtue  of  that  Act,  affect  any 
lands  **  as  to  purchasers,  mortgagees  or  creditors,"  un- 
less and  until  a  memorandum,  in  the  form  there  stated, 
shall  be  left  wilh  the  Senior  Master  of  the  Common 
Pleas. 


Bat  the  act  does  not  use  the  words  used  in  the 
statute  of  Will.  &  Mary,  or  words  to  that  effect, 
namely,  that  it  shall  not,  until  so  registered,  have  pre- 
ference against  an  heir,  executor  or  administrator  over 
any  other  debts  in  the  administration  of  assets.  In 
that  state  of  the  law,  of  course,  the  old  law  remained 
untouched. 

But  then  comes  the  2  &  3  Vict.  c.  1 1,  s.  1,  which  puts 
an  end  to  and  prevents  any  docketting  from  taking 
place  under  the  statute  of  Will,  k  Mary.  The  conse- 
quence is,  that  no  dockets  at  all  can  now  be  entered, 
and  the  result  is,  that  it  practically  puts  an  end  to  the 
possibility  of  making  a  docket,  and  puts,  therefore, 
an  end  to  the  application  of  that  statute.  Having  made 
no  provision  with  respect  to  the  preference  against 
heirs,  executors  and  administrators  in  the  administration 
of  assets,  the  question  arises,  what  is  to  be  done  in  that 
state  of  things?  I  am  of  opinion,  that  the  old  law 
is  restored  and  must  remain  exactly  as  if  the  statute 
of  Will.  &  Mary  had  been  simply  repealed,  and,  so  far 

as 
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as  this  question  is  concerned,  had  been  simply  put  an        1859. 
end  to. 


What  the  old  law  was  is  really  not  in  doubt;  for 
although  Mr.  Lloyd  argued  that  subsequent  cases  cast 
some  doubt  upon  Littleton  v.  Hihbins  (a),  still,  in  fact, 
they  are  all  consistent  with  it.  What  makes  it  more 
clear  is  this; — that  it  was  to  remedy  that  very  defect  in 
the  law  that  the  Act  of  William  &  Mary  was  passed. 
These  judgments  being  matters  of  record,  and  having, 
by  law,  a  preference  as  against  heirs,  executors  and  ad- 
ministrators, it  was  in  order  to  prevent  that  occurring, 
unless  through  a  docket  properly  kept  in  a  book  for 
that  purpose,  facility  and  means  should  be  given  to 
persons  to  ascertain  what  judgments  there  were,  instead 
of  going  and  searching  the  whole  of  the  judgment  rolls, 
which  would  have  been  a  very  fatiguing  and  trouble- 
some process.  That  being  so,  and  dockets  being  put  an 
end  to  by  the  2  &  3  Vict.  c.  11,  I  am  of  opinion  that 
the  old  law  is  restored,  and  that  I  have  no  option  on 
the  subject.  If  I  could  help  it,  I  would  not  have  dis- 
allowed to  the  administrator  moneys  which  he  has  bona 
fide  paid  in  payment  of  debts,  as  against  a  debt  due  on 
record,  of  which  he  really  had  no  notice. 

I  purposely  pass  by  the  question  whether  he  had 
notice  or  not.  The  evidence  on  that  point  was  ex- 
tremely imperfect,  and  was  merely  inferential. 

Even  assuming  that  the  administrator  had  no  notice, 
I  think  that  the  law  is  against  him  on  this  subject,  and 
that  I  have  no  powei^  to  allow  these  payments  in  the  ad- 
ministration of  assets.  .The  certificate  must  therefore  be 
corrected. 

(fl)  Cro.  Eliz.  793. 

YOL.  XXVI.  R  R 
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1859. 


The  Defendant  insisted  that  the  Plaintiffs  had  not 
shewn  a  right  to  the  minerals,  and  he  refused  to 
complete. 


PREITY  V.  SOLLY. 

Jan,  24,  29. 
Rules  of  con-    HPHE  Defendant  agreed  to  purchase  from  the  Plain- 

•truingsta-  A  tiffs  a  small  piece  of  freehold  land,  with  a  cottage 
tutes,  where  a  ,     ,  ,.,»,/.  .      ,  n  ,    • 

general  enact-   erected  thereon,  which  had  formerly  been  allotted  by 

ment  in  it        ^j^^  commissioners  under  an   Inclosure  Act  of  the  45 
'would  over- 
ride a  par-         Geo,  3,  c.  xcii. 
ticular  one, 
and  where  two 
parts  of  it  are 
contradictory. 

Tlie  word 
"  soil"  in  an 
Inclosure  Act 
held  to  mean 
**  surface." 

Specific 
performance  of 
a  contract  for 
sale  of  lands 
held  under  an 
Inclosure  Act 
refused,  it  ap- 
pearing upon 
the  context 
that  the  right 
of  the  lord  to 
the  minerals 
in  the  allotted 
lands  had  not 
been  affected 
by  the  Act 

An  Inclo- 
sure Act  di- 
rected allot- 
ments for 
public  and 

specific  purposes,  and  that  one-fifth  should  be  allotted  to  the  lord  of  the  manor  for  his 
interest  in  the  **  soil/'  and  that  the  remainder  of  the  common  lands  should  be  divided 
amongst  the  commoners,  to  be  held  in  severalty.  And  it  was  declared  that  the 
lords'  seignorial  rights  were  not  to  be  prejudiced,  except  the  right  to  the  *'  soil,"  and 
that  the  lord  might  thereafter  enjoy  all  rents,  heriots,  &c.,  "  and  all  mines,  minerals, 
quarries  and  other  royalties,"  and  as  if  the  Act  had  not  been  passed.  Heldf  that  the 
lord  retained  his  rights  to  the  mines  and  minerals  under  the  laud  allotted  to  the  com- 
moners in  severalty. 


The  Plaintiffs  thereupon  instituted  this  suit  for  a  spe- 
cific performance ;  and  a  reference  was  made  as  to  title. 
The  Chief  Clerk  found,  that  a  good  title  could  be  made 
to  the  allotment,  cottage  and  premises,  except  as  to  the 
mines  and  minerals  (if  any)  under  them,  to  which  a  good 
title  could  not  be  made. 

A  motion  was  made  by  the  Plaintiffs  to  vary  the 
certificate. 

The  question  turned  on  the  terms  of  the  Act  of  Par- 
liament, the  material  parts  of  which  were  as  follows: — 
It  recited  that  there  were  (1)  common  meadows,  (2)  a 

tract 
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tract  of  waste,  called  Canford  Heathy  of  9,000  acres,  1869. 
(3)  waste  lands  in  Poole,  and  (4)  waste  mudlands. 
That  Mr.  Arrowsmith  clainoed  to  be  the  lord  of  the 
manor  and  to  be  entitled  "  to  the  right  of  hoW*  of  and 
in  the  lands,  subject  to  the  rights  of  common,  &c.,  and 
that  *^  it  would  be  advantageous  to  the  several  pro- 
prietors and  persons  interested  in  the  said  common 
meadows,  heaths,  waste  lands  and  commonable  ground, 
**\i  the  same  were  divided,  and  specific  parts  thereof 
allotted  in  proportion  to  the  property,  rights  of  common 
and  other  interests  of  the  proprietors  therein ;"  and  the 
mudlands  were  allotted,  &c.  It  then  appointed  com- 
missioners, with  the  usual  powers. 

By  the  14th  section,  all  the  expenses  of  carrying  the 
act  into  execution  were  to  be  paid  by  a  sale  of  the 
waste. 

By  the  17th  section,  the  commissioners  were  to  allot 
to  the  surveyors  of  the  highways  "  such  parts  and  par- 
cels of  the  heath  and  waste  lands  thereby  directed  to  be 
divided  and  enclosed"  as  they  should  think  proper,  "  as 
and  for  public  watering  places  for  cattle,  and  for  stone 
and  gravel  pits,  sand  and  clay  pits,  and  for  laying  and 
depositing  manure  and  rubbish,"  and  which  allotments 
were,  for  ever  thereafter,  to  be  used  by  the  surveyors  of 
the  highways. 

The  19th  section  directed  an  allotment  not  exceeding 
two  acres  to  be  made  to  the  corporation  of  Poole,  for 
supplying  the  town  with  water,  for  the  purpose  of  erect- 
ing a  conduit  head.  The  20th  directed  an  allotment 
for  a  turf  common  for  the  cottages  and  tenants  within 
each  tything. 

The  2 1st,  22nd,  23rd  and  24th  sections  directed  allot- 
R  R  2  ments 
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1859.        ments  '*  of  the  said  waste  lands"  directed  to  be  "di- 
vided" in  lieu. of  tytbes. 

The  27th  section  directed  the  commissioners  to  allot 
one- sixteenth  of  the  waste  lands  that  should  remain 
unto  Edward  Arrowsmiih,  lord  of  the  manor  of  Great 
Canford,  '*  in  lieu  of  and  in  full  compensation  for  his 
and  their  right  and  interest  in  and  to  the  soil  of  the  said 
waste  lands  respectively,  which  shall  be  awarded  by  the 
said  commissioners  to  be  divided  and  allotted  under  and 
by  virtue  of  this  act." 

The  28th  section  directed  a  certain  allotment  of  the 
residue  to  be  made  to  certain  corporations  in  Poole  ;  and 
the  29th  directed  the  commissioners,  (after  making  the 
above  allotments,)  to ''  divide,  set  out  and  allot"  all  such 
parts  of  the  said  common  meadows  and  other  com- 
monable lands,  and  also  of  the  residue  of  the  said 
waste  lands,  intended  by  this  act  to  be  divided  and 
allotted,  as  shall  in  their  judgment  be  fit  and  proper 
to  be  divided,  allotted  or  inclosed,  to  be  held  in 
severalty  unto  and  for  the  several  proprietors  thereof, 
and  persons  interested  therein,  in  satisfaction  of  their 
rights  of,  in,  over  and  upon  the  common  meadows,  com- 
monable lands  and  waste  lands  so  to  be  divided  and 
allotted. 

The  58th  section  was  as  follows ; — "  And  be  it  fur- 
ther enacted,  that  nothing  in  this  Act  shall  extend  or 
be  construed  to  extend  to  prejudice,  lessen  or  defeat  the 
right  and  title  of  the  said  Edward  Arrowsmith,  his  heirs 
or  assigns,  trustee  or  trustees  as  aforesaid,  as  lord  or 
lords  of  the  said  manor  of  Great  Canford,  of,  in  or  to 
any  seignories,  royalties  or  other  manorial  rights  inci- 
dent or  belonging  thereto  (other  than  and  except  the 

right 
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right  to  the  soil  of  the  waste  lands,  for  which  a  com-  1869. 
pensation  is  hereinbefore  directed  to  be  made);  but  that 
the  said  Edward  Arrowsmith  or  the  lord  or  lords  of  the 
said  manor  for  the  time  being,  and  all  persons  claiming 
by,  from,  under  or  in  trust  for  him  and  them,  shall  and 
may,  from  time  to  time  and  at  all  times  for  ever  here- 
after, have,  hold  and  enjoy  all  rents,  heriots,  forfeitures, 
services,  fines,  courts,  perquisites  and  profits  of  courts, 
and  all  mineSy  minerals,  quarries  and  other  royalties, 
jurisdictions  and  privileges  to  the  said  manor  incident, 
appendant,  belonging  or  appurtenant  (except  clay  and 
the  right  to  the  soil  as  aforesaid),  in  as  full,  ample  and 
bene6cial  a  manner,  to  all  intents  and  purposes  what- 
soever, as  he  and  they  might  or  ought  to  have  held 
and  enjoyed  the  same  in  case  this  Act  had  not  been 
made." 

Mr.  R.  Palmer  and  Mr.  Jolliffe^  for  the  Plaintiffs, 
contended,  that  the  word  '•  soil"  in  the  27th  section  of 
the  act  included  mines  and  minerals,  and  that  the  lords 
being  compensated  by  the  allotment  directed  to  be  made 
to  them  by  that  section,  for  their  right  and  interest  iu 
the  mines  and  minerals  in  the  waste  lands,  as  part  of 
the  soil,  they  must  be  treated  as  excepted  from  the  re- 
servation of  the  lords'  rights  contained  in  the  58th 
section,  and,  consequently,  that  they  belonged  to  the 
commoners  to  whom  the  waste  lands  were  allotted. 

Mr.  Lloyd  and  Mr.  Hemming,  for  the  Defendant. 

The  following  cases  were  cited  : — Riddell  v.  White{a)'y 
Ward  v.  Cecil  {b) ;  Totcnley  v.  Gibson  (c) ;  Michlethwait 
V.  Winter  {d). 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY. 

The  Mabtbr  of  the  Rolls. 

PftETTT  The  question  in  this  case  arises  on  the  construction  of 

SoLLT.       4^  ^^^'  3>  c-  ^c"  >  *"^  depends  on  the  operation  and 
Jan,  29.       eflfect  of  the  58th  section  of  that  Act. 

The  general  rules  which  are  applicable  to  particular 
and  general  enactments  in  statutes  are  very  clear,  the 
only  difficulty  is  in  their  application.  The  rule  is,  that 
wherever  there  is  a  particular  enactment  and  a  general 
enactment  in  the  same  statute,  and  the  latter,  taken 
in  its  most  comprehensive  sense,  would  overrule  the 
former,  the  particular  enactment  must  be  operative,  and 
the  general  enactment  must  be  taken  to  affect  only 
the  other  parts  of  the  statute  to  which  it  may  properly 
apply  (a). 

Again,  wherever  two  parts  of  a  statute  are  contra- 
dictory, the  Court  endeavours  to  give  a  distinct  inter- 
pretation to  each  of  them,  by  looking  at  the  context. 

The  question  upon  this  Inclosure  Act  arises  in  this 
way : — the  act  relates  to  certain  interests  of  the  lord  of 
the  manor  of  Canfordf  by  the  58th  section  it  reserves 
to  the  lord  of  the  manor  all  manorial  rights,  except 
the  right  to  the  soil,  and  enacts  that  he  may  thence- 
forth hold  and  enjoy  all  rents,  &c.,  "  and  all  mirtes, 
minerals,  quarries,"  &c.  incident  to  the  manor  ("  ex- 
cept clay  and  the  right  to  the  soil  as  aforesaid"),  as  if 
the  act  had  not  been  made. 

The  question  is,  whether  this  clause  extends  to  the 
interest  of  the  lord  in  all  the  lands  inclosed  under  this 

Act 

(a)  See  Slanden  v.  The  Uni-  Bonham't  Case^  S  Co.  Rep,  I  IS b; 
tertUy  ofOjford^Sir  W,  Jones,  1 7 ;       Churchill  v.  Crease,  5  Biug.  1 80. 
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Act  of  Parliament,  or  only  to  a  portion  of  them.  If  it  1859. 
18  expressly  stated,  in  other  parts  of  the  act,  that  the 
mines  and  minerals  are  contained  in  the  enactments 
before  mentioned;  and  if  there  are  other  parts  of  the 
act  to  which  this  general  clause  would  apply,  I  should 
be  of  opinion  that  the  general  clause  would  not  affect 
the  previous  particular  enactment.  It  is,  theiefore, 
necessary  to  observe  what  the  act  professes  to  do.  It 
recites,  in  effect,  that  there  are  four  different  sorts  of 
property  to  be  inclosed,  namely,  certain  common  mea- 
dow, Canford  Heathy  lands  in  the  town  of  Poole  and 
mudland ;  and  the  mode  in  which  it  deals  with  them  is 
as  follows : — 

The  12th  section  gives  directions  as  to  how  the  old 
enclosures  are  to  be  dealt  with,  the  17th  and  19th  directs 
allotments  to  be  made  for  public  purposes,  including  a 
conduit  head,  and  the  20th  section  directs  the  second 
allotment  for  turbary  for  the  cottagers,  and  the  sections 
from  21  to  24  direct  the  third  allotments  which  are  in  lieu 
of  tithes.  Then  comes  the  27th  section  which  directs 
the  fourth  allota)ent  to  the  lord  of  the  manor,  in  lieu 
of  his  right  and  interest  in  the  soil  of  the  waste  lands. 
The  28th  directs  the  fifth  allotment  of  certain  lands  to 
the  town  of  Poole^  and  the  29th  section  direct  the  sixth 
allotment  of  the  residue  for  the  benefit  of  the  com- 
moners. Then  comes  the  58Lh,  or  the  special  saving 
clause,  what  is  in  these  words  [see  ante,  p.  610]. 

The  question  is,  whether  the  reservation  of  minerals 
extends  to  all  the  lands  enclosed  in  which  the  lord  has 
any  interest,  or  is  confined  to  certain,  and  if  so,  to  what 
portions  of  them. 

I  think  I  can  dispose  of  the  cases  cited,  none  of  them 
are  precisely  in  point.      In  one  case  (a),  the  mines  were 

not 
(a)  Tovonley  v.  Gibson,  2  Term  Rep.  701. 
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1859.  ^^^  reserved  to  the  lord,  and  there  can  be  no  qaestion, 
that  that  case  would  apply^  if  the  words  *'  mines  and 
minerals"  were  not  specially  mentioned  in  the  68th  clause, 
and  the  lord*s  right  to  them  had  been  disposed  of  by 
previous  clauses.  The  29th  section,  which  directs  the 
allotments  to  be  made  to  the  commoners,  and  the  27th, 
which  gives  compensation  to  the  lord  for  his  right  to  the 
soil,  are  quite  general,  and  it  is  clear,  that  if  the  question 
depended  on  those  two  sections  alone,  they  would  neces- 
sarily include  all  the  minerals,  but  the  68th  clause  says, 
that  nothing  therein  contained  shall  prejudice  the  lord's 
right  to  the  mines  and  minerals. 

It  is  said,  that  the  &8th  section  does  not  apply  to  or 
include  the  waste  lands  when  enclosed  and  allotted  to 
the  commoners,  because,  by  the  special  enactment  (the 
27lh)  a  compensation  is  provided  for  the  lord  for  his 
interest  in  these  lands,  and  that  there  are  other  lands 
to  which  this  section  may  apply,  namely,  those  which 
are  to  be  allotted  for  public  purposes,  and  to  provide 
fuel  for  the  cottagers,  as  to  which,  nothing  is  done  to 
disturb  the  right  of  the  lord  to  the  minerals. 

I  cannot,  however,  see  any  thing  to  limit  this  68th 
section,  and  I  think  so  the  more,  from  the  peculiar  use 
of  the  word  '*  soil."  Prima  facie  it  would  include  every 
thing  above  or  below  it,  but  the  word  "  soil"  is  throughout 
this  act  used  as  distinct  from  the  word  "  land." 

The  6th  section  authorizes  the  commissioners  to 
determine  any  dispute  of  any  parties  "interested  in  the 
said  lands,"  but  not  their  title,  and  the  7th  declares  the 
determination  of  the  commissioners,  touching  the  right 
of  the  soil,  to  be  final.  My  impression  is,  that  in  this  Act 
of  Parliament  the  use  of  the  word  •*  soil"  is  distinct  from 
"land." 

This 
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This  act  directs^  that  the  allotment  to  be  made  to 
the  lord  is  to  be  ^*  in  lieu  of  and  in  full  compensation 
for"  his  "  right  and  interest  in  and  to  the  soil."  Now, 
referring  to  the  dictionaries,  I  find  that  t/oAn^on's  second 
definition  of  the  word  *'  soil*'  is,  "earth  considered  with 
relation  to  its  vegetative  qualities."  And  in  Richardson, 
the  definition  of  the  word  is  this : — "  The  earth,  land, 
ground;  land  with  reference  to  its  produce." 

There  is  a  clear  distinction  between  "  soil "  and 
"land"  (a). 

I  think  the  word  "soil"  throughout  the  act  is  used 
as  equivalent  to  "  surface,"  though  if  the  question  rested 
on  the  27th  and  28th  sections  alone,  without  the  68th 
or  saving  clause,  I  should  have  held,  that  the  word 
"soil"  included  the  minerals,  and  that  these  sections 
deprived  the  lord  of  his  right  to  them.  But  I  see 
nothing  in  these  clauses,  or  in  the  act,  to  limit  the 
operation  of  the  58th  section,  and  I  cannot,  without 
introducing  additional  words  into  that  section,  limit  its 
operation  to  the  mines  under  one  species  of  allotment 
more  than  another;  they  are  all  given  alike,  and  the 
27th  clause,  giving  the  lord  compensation  for  his  right 
to  the  soil  of  all  the  lands  awarded,  is  consistent  with 
this  view,  and  with  the  distinction  between  the  words 
"  land"  and  "  soil"  as  used  in  the  act. 

The  Chief  Clerk's  certificate  must,  therefore,  be  con- 
firmed. 

On  further  consideration,  the  bill  was  dismissed  with 
costs. 


613 


1869. 


(a)  Webster* s  3rd  definition  of 
soil  ia — *<  3.  Tho  upper  stratum 
of  earth ;  the  mould  or  that  com- 
pound substance  which  furnishes 


nutriment  to  plants,  or  which  is 
particularly  adapted  to  support 
and  nourish  them." 
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April  21,  27. 

In  taking  the 
accounts  in  an 
administration 
suit,  any  cre- 
ditor may  ob- 
ject that 
another  credi- 
tor's debt  is 
barred  by  the 
Sutute  of 
Limitations ; 
but,  temble, 
that  such  an 
objection  can- 
not be  taken 
to  the  Plain- 
tiflTs  debt, 
which  is  the 
foundation  of 
the  decree. 

A  mere  let- 
ter of  licence 
by  a  creditor 
to  his  debtor 
does  not  sus- 
pend the 
operation  of 
the  Statute  of 
Limitations. 

An  acknow- 
ledgment to 
take  a  case  out 
of  the  Statute 
of  Limitations 
must  be  made 
to  the  credi- 
tor; and, 
tembUt  that 
one  to  his 
agent  is  suf- 
ficient. 


FULLER  V.  REDMAN.     (No.  2.) 

nnHE  testator,  Mr.  Rtdman,  died  in  1855,  and  in  Juli/, 
1856,  a  decree  was  made  for  the  administration  of 
bis  estate.  Under  this  decree,  the  executors  of  Mr. 
Turner  came  in  and  claimed  a  debt  of  178/.,  as  due 
from  the  testator  Mr.  Redman. 

Messrs.  Alhinson,  who  were  other  creditors,  objected 
to  the  admission  of  Turners  debt,  on  the  ground  that 
it  was  barred  by  the  Statute  of  Limitations.  It  ap- 
peared from  the  testator's  ledger,  that  a  balance  of  162/. 
was  due  to  Turner  in  1843;  this  was  the  last  entry 
establishing  the  debt,  but  the  circumstances  relied  on, 
as  taking  the  case  out  of  the  statute,  were  as  follows : — 

In  1847,  Mr.  Redman  being  insolvent,  his  creditors 
gave  him  a  letter  of  licence,  dated  the  27th  of  November, 
1847. 

Such  letter  of  licence  was  in  the  following  terms  : — 
"  Mr.  Geo.  Clavering  Redman^  of  Lime  Street,  mer- 
chant, having  proposed  to  us,  the  undersigned  his  cre- 
ditors, to  devote  himself,  for  a  period  of  three  years 
from  this  date,  under  the  direction  of  inspectors,  to 
prosecute  his  claims  upon  Government  and  to  realize 
his  assets  to  the  best  advantage,  and  having  also  oflered 
to  apply,  to  the  liquidation  of  his  debts,  such  part  of 
any  salary  or  profits  in  business  he  may  receive  during 
the  said  period  of  three  years,  as  his  inspectors  may 
think  proper,  we  do  hereby  agree  to  grant  him  a  letter 
of  licence  for  three  years,  and  to  give  the  inspectors,  or 

the 
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the  majority  of  them^  authority  to  release  Mr.  Redman        1859. 
from  our  respective  debts,  at  any  time  during  the  last 
three  months  of  the  term  of  three  years^  upon   his 
assigning  to  the  inspectors,  in  trust  for  his  creditors,      Redman. 


any  of  the  assets  which  shall  not  have  been  collected, 
provided  the  inspectors  shall  be  satisfied  that  the  said 
Geo.  Clavering  Redman  hath,  in  all  respects,  performed 
the  agreement  on  his  part.  And  we  further  agree  to 
execute  any  deed  for  carrying  this  arrangement  into 
effect,  which  shall  be  approved  of  by  the  inspectors. 
And  we  agree  to  Geo.  Fred.  Young,  Wm.  Hutton  and 
Geo.  Fuller  being  the  inspectors.  Dated  this  27th  day 
of  November,  1847. 

The  letter  of  licence  was  executed  by  several  persons 
and  firms,  about  thirty  in  number,  including  Turner. 
The  amount  of  his  debt  was  not  stated,  but  that  uas 
supplied  from  the  debtor's  ledger. 

Redman  accordingly  prosecuted  his  claims  but  without 
success.  Afterwards,  by  a  deed  bearing  date  the  4th 
of  November,  1860,  but  really  executed  after  the  ex- 
piration of  the  three  years,  Redman  assigned  all  his 
property  to  the  inspectors  in  trust  to  pay  the  creditors 
who  had  executed  the  letter  of  licence.  And  the  in- 
spectors thereby  released  him  from  the  debts  of  those 
creditors  who  had  signed  the  letter  of  licence.  This 
deed  was  executed  after  the  expiration  of  the  three 
years  and  without  notice  to  or  communication  with  the 
creditors. 

The  Chief  Clerk  allowed  the  debt,  but  Messrs.  Atkin-^ 
son  took  out  a  summons  to  vary  the  certificate,  so  far  as 
it  found  that  the  executors  of  Turner  were  creditors  for 
178/.  by  striking  the  same  out  as  disallowed. 

The 


Fuller 
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1869.  The  case  wa«  adjourned  into  Court 

Fuller 

V.  Mr.  iZ.  Palmer  and  Mr.  C.  C,  Barber,  for  Measrs. 

a5o*'2')'  Atkinson,  argued,  that  the  letter  of  licence  and  deed 
were  not,  in  form,  sufficient  to  take  the  ca»e  out  of  the 
Statute  of  Limitations ;  secondly,  that  the  acknowledg- 
ment necessary  for  that  purpose  must  be  made  to  the 
creditors  and  not  to  a  third  party;  thirdly,  that  the 
deed  of  1850  was  invalid,  but,  if  valid,  then  that  it 
operated  as  a  release  of  the  debts. 

Mr.  W,  Pearson,  for  the  executors  of  7\irner, 

The  debt  is  still  existing  and  is  not  affected  by  the 
Statute  of  Limitations.  The  executors  are  not  bound 
to  raise  that  objection  to  existing  debts ;  they  alone 
have  a  right  to  plead  the  statute,  and  mere  creditors 
are  not  entitled  to  interfere  and  put  forward  that 
objection.  Secondly,  the  instruments  executed  by  the 
debtor  suspended  the  operation  of  the  statute.  Thirdly, 
they  amount  to  an  ''  acknowledgment"  in  writing  of 
the  debt,  from  which  a  new  promise  to  pay  will  be 
inferred. 

Mr.  Lloyd  and  Mr.  De  Gex  for  the  executors. 

The  following  cases  were  cited  : — Tanner  v.  Smart  (a) ; 
Hart  V.  Prendergast  (6) ;  Sidwell  v.  Mason  (c) ;  Mount' 
Stephen  v.  Brooke  (d) ;  JEkke  v.  Nokes  (e) ;  Baillie  v. 
Lord  Inchiquin{f)\  Grenfell  v.  Girdlestone{g);  Hal" 
liday  v.  Ward(Ji)\  Cheslyn  v.  Dalby{i))  Smith  v. 
Poole  {k);   Edmonds  v.  Goater^l);  Howcutt  v.  Bon- 

ser 

(a)  6  Bam.  Sf  C.  603.  (g)  2   Yowge  4*   C.  (Exdu) 

(b)  14  Meet.  *  W.  745.  662. 

(f)  2  HurL  *  N.  306.  (A)  3  Camp.  32. 

(d)  3  Bam.  Sf  Aid.  141.  (i)  4  Younge  4-  CoU.  238. 

{€)  Moo.  4-  M.  303.  (k)  12  Sim.  17. 

(/)  1  Esp.  435.  (0  15  Bcav.  415. 
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ser(a);  Williams  y.  Griffith  (b);  A' Court  v.  Cross  (c); 
Hart  V.  Prendergast  (d) ;  Moodie  v.  Bannister  (e) ; 
Everett  v.  Robinson  (/) ;  21  Jac.  1,  c.  16,  «.  3 ;  9  Creo.  4, 
c.  14;  3  *  4  TFi//.  4,  c.  42,  *.  6. 


1869. 


The  Master  of  the  Rolls. 

The  first  point  raised  by  Mr.  Pearson  is,  that  it  is  not 
open  to  any  one  but  the  executor  to  set  up  the  defence 
of  the  Statute  of  Limitations.  That  appears  to  be  con- 
trary to  what  I  have  on  all  occasions  considered  to  be 
the  result  of  the  authorities.  I  refer  to  two  decisions 
on  the  subject  In  Ex  parte  Dewdney  (g),  Lord  Eldon 
said : — ''  In  the  administration  of  assets  under  a  credi- 
tor's bill,  executors  are  not  bound  to  plead  the  Statute  of 
Limitations ;  and  if  they  do  not,  the  creditor  filing  the 
bill  will  have  a  decree  on  behalf  of  himself  and  all  other 
creditors,  and  will  be  paid ;  but  the  constant  course  in 
the  Master's  office  is  to  take  the  objection  against 
otlier  creditors,  and  to  exclude  from  the  distribution 
those  who,  if  legal  objections  are  brought  forward,  can- 
not make  their  claims  effectual." 

What  I  take  to  be  the  meaning  of  that  passage  is 
this, — if  any  person  comes  in  and  takes  the  benefit  of  a 
decree  obtained  by  a  creditor  whose  claim  would  have 
been  barred  by  the  Statute  of  Limitations,  he  shall  not 
be  at  liberty  to  set  up  the  statute  against  the  Plaintiff 
whose  claim  is  the  foundation  of  the  decree ;  but  he 
may  as  against  any  other  person,  although  the  executors 
do  not  bring  forward  that  objection. 


The  same  view  of  the  case  seems  to  have  been  taken 

in 


(a)  3  Etch.  Rep.  491. 

(6)  Ibid.SSS. 

(r)  3  Bing.  329. 

{d)  HMees.^  IF.  741. 


(0  4  Drew.  432. 

(/)  4  Jur.  N.  S.  1083. 

(g)  15  Vet.  498. 
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1869.  >"  Briggs  v.  Wihon{a)j  by  Lord  Justice  Turner,  He 
says: — "If,  therefore,  the  Statute  of  Limitations  had 
been  set  up  in  this  case,  I  should  have  thought  that 
this  500/.  note  was  barred,  both  as  to  the  real  and  per- 
sonal estate.  But  the  Defendant,  who  is  both  executor 
and  devisee  in  trust,  has  not  set  up  the  statute ;  and  as 
to  the  personal  estate,  it  is  not,  I  think,  competent  to 
the  parties  moving  before  us,  who,  as  to  that  estate,  are 
merely  in  the  situation  of  residuary  legatees,  now  to  set 
it  up  against  the  Plaintiff  in  this  suit,  whatever  may  be 
their  right  as  against  other  creditors."  In  the  case  of 
Shewen  v,  Vanderhorst  (6),  under  the  common  decree  in 
an  administration  suit,  a  creditor  applied  to  prove  a 
debt  which  was  barred  by  lapse  of  time,  and  the  exe- 
cutors refusing  to  interfere,  the  Plaintiff,  a  residuary 
legatee,  insisted  on  setting  up  the  objection  of  the 
statute.  It  was  held,  that  it  was  competent  for  the 
Plaintiff,  or  any  other  party  interested  in  the  fund,  to 
take  advantage  of  the  statute  before  the  Master,  not- 
withstanding the  refusal  of  the  executors.  This  case 
was  first  decided  by  Sir  John  Leach,  and  it  was  after- 
wards affirmed  by  Lord  Brougham,  There  is  certainly 
a  distinction  between  the  case  of  a  Plaintiff  who  is 
allowed,  at  a  considerable  expense,  to  obtain  a  decree 
against  the  executor  for  the  benefit  of  all  the  creditors 
where  a  creditor  comes  in  under  that  decree  and  attempts 
to  contest  the  propriety  of  the  decree  of  which  he  ob- 
tains the  benefit,  and  the  case  of  other  creditors  who 
come  in  to  prove  their  debts  under  that  decree. 

I  do  not  consider  the  case  of  Biiggs  v.  Wilson  (c)  an 
authority  against  the  cases  I  have  referred  to,  to  shew 
that  any  person  interested  may  not,  as  against  others, 
enforce  the  Statute  of  Limitations;  and  in  Moodie  v. 

Bannister^ 

(a)  5  Be  a.,  M  if  G.  21.  Huts,  if  MyL  75. 

(b)  1  Run.  *  Jkfy.  347,  and  2  (r)  5  JJt  G.,  M.  ^  G.  12. 
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Bannister,  Vice-Chancellor  Kindersley  was  of  opinion 
that  it  was  competent  to  the  other  creditors,  or  to  any 
person  interested  in  the  estate,  to  take  the  objection, 
though  the  executor  should  neglect  or  decline  to  do  so. 
It  is  a  different  thing  when  judgment  has  been  obtained 
against  the  executor,  or  where  he  has  known  nothing 
of  the  objection  and  has  paid  the  debt. 

The  question  then  really  is,  whether  this  debt  is  barred 
by  statute.  On  this  there  are  two  points  raised  ;  fii-st, 
upon  the  construction  of  the  instrument  of  1847,  which 
was  a  letter  of  licence  and  a  contract  not  to  sue  for  three 
years,  and  it  is  said  that  this  suspended  the  operation 
of  the  statute  for  those  three  years.  I  dissent  from  this. 
If  there  had  been  a  covenant  against  setting  up  the 
statute  for  six  years  after  the  expiration  of  the  licence, 
it  would  be  so;  but  unless  provided  against,  the  statute 
runs  from  the  time  when  the  debt  accrued. 

The  other  point  which  is  raised  to  take  this  debt  out 
of  the  operation  of  the  statute  is,  that  there  is  an 
acknowledgment  of  the  debt  by  the  deed  of  November j 
1850.  I  am  of  opinion  that  this  amounts  to  no  acknow- 
ledgment at  all,  and  that  it  does  not  restore  the  liability 
of  the  debtor.  I  dissent  from  the  argument  that  equity 
differs  from  a  Court  of  Law  in  the  view  it  takes  of 
these  cases ;  it  is  a  legal  demand,  and  if  the  debt  cannot 
be  proved  at  law,  neither  can  it  in  equity.  It  does  not 
rest  on  equitable,  but  entirely  on  legal  grounds ;  and, 
on  questions  of  debt  or  no  debt,  the  Court  oflen  allows 
an  action  to  be  brought  to  try  whether  it  can  or  cannot 
be  sustained;  if  it  can,  the  Court  admits  the  debt  as 
against  the  estate.  The  real  question  is,  whether  this 
amounts  to  an  acknowledgment  or  a  promise  to  pay  the 
debt.  I  have  always  understood  that,  since  Lord  7i?/i- 
ierdeiCs  Act,  the  acknowledgment  or  promise  to  pay  must 

be 


619 
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be  made  to  the  creditor.  There  might  have  been  some 
question  whether  an  acknowledgment  if  made  to  an 
agent  of  the  creditor  is  not  made  to  him.  The  recent 
statute  (a)  removes  ail  difficulty  as  to  promises  by  the 
agent  of  the  debtor.  However,  in  equity,  it  would  be 
considered,  that  if  an  application  were  made  by  the  so- 
licitor of  the  creditor,  and  the  debtor  wrote  to  say  that 
he  would  pay  the  debt,  it  would  be  the  same  as  if  he  had 
made  the  promise  to  the  creditor  himself. 

There  either  must  be  a  promise  to  pay,  or  an  acknow- 
ledgment of  the  debt,  from  which  the  law  infers  a  pro- 
mise to  pay,  as  if  a  man  says,  *'  I  owe  you  10/."  it  is  not 
necessary  to  prove  a  promise  to  pay,  for  it  is  the  neces- 
sary legal  inference  that  he  means  to  pay  it.  Bat  if 
the  acknowledgment  be  not  plain  and  simple,  but  ac- 
companied by  something  else  conditional,  no  absolute 
promise  to  pay  can  be  implied.  In  Edmonds  v.  Ooater{b\ 
I  treated  it  as  essential  that  there  must  be  a  promise  to 
pay. 

But  here  is  a  case,  in  which  the  inspectors  had  |)0wer 
to  release  certain  debts  within  the  last  three  months  of 
the  three  years ;  provided  all  his  property  was  assigned  to 
inspectors.  The  debtor  executes  a  deed  after  that  time, 
by  which  he  purports  to  assign  his  property,  and  the 
inspectors  release  the  debts  of  the  creditors.  The  deed 
is  not  stamped  nor  acted  on,  nor  are  any  proceedings 
taken  on  it.  Even  if  it  had  been,  I  should  be  of 
opinion  that  it  is  no  acknowledgment  to  the  creditors, 
and  that  it  comes  within  the  Exchequer  cases,  which 
hold  that  the  acknowledgment  must  be  made  to  the 
creditors,  and  that  a  letter  to  a  mere  stranger  will 
not  do.  This  deed  is  a  mere  agreement  with  other 
persons.  I  think,  therefore,  that  the  finding  is  wrong, 
and  that  the  debt  must  be  expunged. 

(fl)  19  4  20  VicL  c,  97,  «.  13.  (6)  15  Beav,  415. 
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GREATED  v.  CREATED.  March  9, 11, 

16. 
rilHE  testator  Timothy  Greated,  by  his  will  dated  in  A  testator 
■^      1834,  made  some  bequests  to  his  wife,  Mary  Ann  etxl^xoKis 
Created^  and  he  further  declared,  that  she  should  have  cbiloren  and 
one-third  part  of  the  net  annual  rents  and  profits  (which  tenanu  in 

he  considered  as  or  in  lieu  of  her  dower),  for  and  during  common,  with 

a  gift  over  to 
the  term  of   her  natural  life,  out  of  his  real  estates  the  survivors 

thereinafter  disposed  of,  and  which  one-third  net  annual  oV^n     fThem 

rental  the  testator  devised  and  bequeathed  to  her  accord-  dying  before 

ingly.     He  afterwards  proceeded   as  follows :—"  with  their"&)dy "r^ 

respect  to  my  real  estate,  consisting  of  house  and  premises  maWng  a  par- 
__,-_,_,         .      -  ?-.^.  ,„  1  ,  ticular  dispo- 

Wo.  13,  £^ly  I^lace,  \n  the  county  o\  Middlesex,  houses  and  sition"  of  his 

premises  at  Ball  Court,  Gilispur  Street,  (being  Nos.  1  *^*[®;    ^^^* 

to  4  in  said  court,)  in  the  city  of  London,  and  houses  must  be  read 

and  premises,  land,  ground-rents  &c.  at  Stockwell,  South  thauhe  chil- 

Lambeth,  in  the  county  of  Surrey,  as  devised  to  me  by  dren  took  in 

my  late  sister,  I  give,  devise  and  bequeath  to  them  and  the  gift  over  in 

their  heirs  for  ever  as  follows,  viz.,  to  Charles  Augustine  the  event  of 
_,  ,    y         ,.    .     ,  r        ,     ^  ,  n        niakmgno 

Greated  five  thirtieth   parts,  to  Joseph    Created  four  disposition 

ditto,  to  Timothy  Greated  four  ditto,  to  James  Greated  ^^  ^fa^"""' 

four  ditto,  to   William  Arthur  Greated  four  ditto,    to      A  testator 

Elizabeth    Greated  three    ditto,    to    Catherine   King  fnhe^renu"^* 

Gr^fl^^cf  three  ditto,  to  Emily  Greated  three  ditto,  to  of  his  real 
,     ,  ,    ,  ,  .   .       estate  to  his 

hold  the  same  as  tenants  in  common,  and  not  as  joint  widow  for  life, 

tenants;  and  in  the  event  of  any  of  them  dying  before  ®°^  he  devised 

an  estate  at 
having  heirs  of  their  body  or  making  a  particular  dis-  B.,  in  thirtieth 

position  of  his  or  her  property,  then  and  in  that  case  his  children  as' 

or  tenants  in 
common.  The 
residue  of  his  real  and  personal  estate,  "  after  paying  his  mortgage  and  other  debts," 
he  left  to  be  divided  into  thirtieth  parts,  and  to  be  taken  by  the  same  and  in  the  same 
proportions  as  the  estate  at  B.  Held,  that  the  widow  took  no  interest  in  the  per- 
sonalty, and  that  the  mortgages  were  payable  primarily  out  of  the  residue  and  not  out 
of  the  mortgaged  estate,  under  the  17  &  18  Vict,  c.  113. 

VOL.  XXVI.  8  8 
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1869.  or  her  share  to  go  to  the  survivors  in  the  same  propor- 
tions, as  aforesaid,  as  the  survivors  may  bear  to  each 
other."  He  then  provided  for  any  other  child  or  chil- 
Grbated.  dren  being  born  to  him  (which  never  happened),  and 
proceeded  thus : — **  The  rest  and  residue  of  my  real  and 
personal  estate,  after  paying  my  mortgage  and  other 
debts  and  funeral  expenses,  I  leave  also  to  be  divided 
into  thirtieth  parts,  and  to  be  taken  by  the  same,  and  in 
the  same  proportions  and  with  the  same  provisoes,  as 
the  estates  particularly  mentioned  are  given,  devised 
and  bequeathed." 

In  1856,  the  testator  made  a  codicil  to  his  will, 
whereby  he  declared,  that  any  freehold  property  which 
he  might  have  acquired  by  devise  or  purchase,  since 
the  execution  of  his  will  in  July,  1834,  should  fall  into 
the  residue,  subject  to  the  dower  of  his  wife  Mary  Ann 
Cheated.  And  he  gave,  devised  and  bequeathed  the 
same  to  pass  as  if  in  possession  at  the  period  of  the 
date  thereof. 

The  testator  died  in  July^  1858,  but,  in  the  meantime, 
two  of  his  children,  Elizabeth  and  William  Arthur^  had 
died  without  having  been  married ;  Elizabeth  in  1846 
and  William  Arthur  in  January,  1858. 

The  property  in  Ball  Court  was  subject  to  a  mort- 
gage of  750/.,  and  a  freehold  house  in  Charles  Street, 
of  which  the  testator  was  seised,  was  charged  with  an 
annuity  of  50Z. 

Several  questions  arose  as  to  the  construction  of  the 
will  and  cndicil,  and  one  of  which  was,  whether  the 
testator's  sons  took  estates  tail  or  estates  in  fee  with 
an  executory  devise  over  in  their  respective  original 
shares  of  the  testator's  real  estate.    A  second  question 


v^s. 
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wa«,  who  were  entitled  to  the  original  share  of  William 
Arthur  Greated  and  Elizabeth  Oreated,  and  whether 
the  surviving  sons  took  an  estate  in  fee  in  their  re- 
spective shares  of  such  two  original  shares.  A  third 
question  was,  whether  the  widow  was  entitled  to  )&  life 
interest  in  one-third  of  the  residue  of  his  personal  estate 
and  the  after-acquired  realty. 
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Mr.  R.  Palmer  and  Mr.  Jessel,  for  the  two  Plaintiifs 
(the  sons  and  executors  of  the  testator). 

The  devise  is  to  the  testator's  children  and  their  heirs, 
with  a  gift  over  to  the  survivor  "  in  the  event  of  any  of 
them  dying  before  having  heirs  of  their  body  or  making 
a  particular  disposition.*'  This  is  a  devise  to  them  in  fee 
with  a  valid  executory  devise  over  in  the  events  specified, 
and  therefore  the  shares  of  Elizabeth  and  William,  who 
died  in  the  life  of  the  testator,  went  over  to  the  sur- 
viving children.  In  the  sentence  specifying  the  events 
on  which  the  gift  over  was  to  take  effect,  the  word 
**  or"  must  be  read  '*  and ;"  Eastman  v,  Baher  (a) ;  Mor^ 
rail  V.  Sutton  (b) ;  Denn  d.  Wilhins  v.  Kemeys  (c) ;  The 
Incorporated  Society  v.  Richards  {d ). 


The  gift  over  to  the  survivors  will,  therefore,  take 
effect  on  the  happening  of  the  two  events  contemplated, 
and  there  is  nothing  in  either  of  them  to  render  it  in- 
valid. The  gift  over  to  the  surviving  children  in  the 
first  event  of  any  children  "  dying  before  having  heirs  of 
their  body"  is  perfectly  valid  ;  for  the  first  gift  is  to  a 
class  of  persons  then  in  esse  with  a  gift  over  to  the 
survivors,  which  must  take  effect  within  proper  limits, 
whether  survivorship  points  to  the  death  of  the  child 

or 


(fl)  1  TaunL  174. 
{b)  1  FhUL  551. 


8  s2 


(c)  9  EaU,  366. 

{d)  1  Dm.  *  W.  258. 
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1869.        or  of  the  testator;  Ive  v.  King  {a);  Newton  v.  Bar- 
nardine  (&). 

The  codicil  of  1856  brings  the  will  within  the  opera- 
tion of  the  1  Vict,  c.  26,  but  the  29th  section,  limiting 
a  general  failure  of  issue,  does  not  apply  ;  for  the  word 
which  is  used  seven  times  over  in  that  section  is 
"issue," — here  the  expression  is  "heirs  of  body,"  which 
is  not  the  same  thing.  Again,  the  section  does  not  apply 
where  the  words  are  not  the  same  or  when  the  word 
"  issue"  is  qualified,  as  "  dying  without  issue  under 
twenty- one ;"  Morris  v.  Morris  (c) ;  Harris  v.  Davis  (cf). 

If  this  be  an  indefinite  failure  of  heirs  of  the  body, 
then  the  children  may  possibly  lake  an  estate  tail,  with 
a  devise  over  by  way  of  remainder ;  for  when  there  is 
a  devise  to  A.  and  his  heirs,  and,  if  he  dies  without 
issue,  to  B.J  A,  takes  an  estate  tail :  this  has  been 
settled  by  innumerable  authorities;  Jarman  on  Wills {e). 
The  other  event  of  dying  without  making  a  disposition  is 
equally  valid;  Doe  d,  Stevenson  v.  Glover  (/) ;  Beach- 
croft  V.  Broome  {g). 

Again,  the  "  disposition"  confers  a  mere  power,  or 
may  mean  a  disposition  by  will,  in  either  of  which 
cases  the  gift  over  in  default  would  be  valid. 

The  fact  of  the  death  of  the  two  children  in  the  life- 
time of  the  testator,  and  the  lapse  of  the  interest  in- 
tended for  them,  does  not  invalidate  the  ulterior  devise, 
but  accelerates  it;  Avelyn  v.  Ward  {h)  \  Doe  d.  Wills 
V.  Scott  (i) ;  Ledsome  v.  Hickman  (k) ;  Bret  ton  v.  ie- 
thulier  {I) ;  Humphreys  v.  Howes  (w). 

Secondly, 

(a)  16  Beav.  46.  (^0  4  Term  Rep.  441. 

(6)   Moore,  \27,pL  276,  (h)  1   Fes.  sen.  420. 

(c)  17  Beav.  198.  (i)  3  Maute  4"  S,  300. 

(rf)  1  Co//y.  416.  (k)  2   Fern.  611. 

(e)   Vol.  1,  p.  465  (2nd  edit,)  (I)  Ibid,  653 

(/)  1  C.  B,  Rep.  448.  (w)  1  Run.  4-  MyL  639. 
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Secondly.  The  residue  of  the  real  and  personal  estate,  1859. 
and  the  after-acquired  real  estate,  are  given  to  the  chil- 
dren in  the  same  proportions,  and  the  widow  takes  no 
interest  in  the  personal  estate.  By  the  codicil,  the 
after-acquired  real  estate  falls  into  the  residue,  subject 
to  the  widow's  dower ;  the  testator  only  intended  her 
to  take  one-third,  but  if  she  first  takes  her  dower,  and 
then  one-third  of  the  remainder,  she  will  have  a  much 
greater  share  than  that  which  was  intended  by  the 
testator. 

Thirdly.  The  mortgage  for  700/.  on  the  Ball  Court 
property  is  payable,  primarily,  out  of  the  personal  estate. 
Though  the  17  k  18  Fic^  c.  113,  does  not  apply  to 
wills  made  before  the  1st  of  January,  1855,  still  the 
codicil,  in  this  case,  brings  the  will  down  to  1856, 
by  force  of  the  1  Vict,  c,  26,  ss.  3,  4.  The  first  act 
does  not  apply  if  the  testator  ''  has  signified  any  con- 
trary or  other  intention  ;"  here  he  has  done  so  by 
devising  the  residue,  ''after  paying  my  mortgage  and 
other  debts."  Again,  the  act  only  applies  to  mort- 
gages, and  not  to  rent-charges  or  annuities.  The  cases 
before  this  act  required  not  only  a  charge  on  the  real 
estate,  but  an  exoneration  of  the  personal  estate. 

Mr.  Bird,  for  the  widow  and  the  other  Defendants 
except  the  heir.  The  intention  of  the  testator  was,  that 
if  the  prior  interests  were  out  of  the  way,  those  subse- 
quent should  take  effect ;  Hannamy,  Sims{d);  Jarman 
on  Wills  (b). 

Secondly.  The  widow  is  entitled  for  life  to  one-third 
of  the  real  and  personal  estate.  [Mr.  Jessel  admitted 
her  right  in  regard  to  the  real  estate.]     The  real  and 

personal 

(fl)  2  De  Gex  ^  Jones,  151.  (6)   VoU  2,  p.  667  (2nd  ed.) 
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personal  estate  are  blended  and  given  together  in  the 
same  way,  and  if  she  takes  one-third  of  the  real  estate, 
she  must  also  take  one-third  of  the  personal. 

Mr.  6r.  Z.  Russell,  for  the  heir  at  law.  I  admit  that 
the  word  "  or"  must  be  read  "  and,"  but  the  effect  will 
be  to  infuse  into  the  whole  disposition  the  invalidity  of 
the  gift  over,  in  the  event  of  making  no  disposition,  and 
to  make  the  whole  gid  over  void.  It  is  quite  settled, 
that  a  gift  over  in  default  of  the  donee  making  a  dis- 
position, is  inconsistent  and  repugnant,  for  the  right  to 
the  property  cannot  be  separated  from  the  jus  dispo- 
nendi  ;  Ross  v.  Ross  (a)  ;  Re  Yalden  (b) ;  OTey  v.  Mon- 
tague (c) ;  Green  v.  Harvey  {d)  ;  Cuthbert  v.  Pur* 
rier(e);  Holmes  v.  Godson  {f\  in  which  Doe  d. 
Stevenson  v.  Glover  (g)  was  doubted. 

Mr.  Jessel,  in  reply. 


The  Master  of  the  Rolls. 

March  16.  The  first  question  is,  what  estate  the  eight  persons 
whose  names  are  mentioned  take  in  the  lands  devised 
to  them,  and  it  involves  the  question,  whether  the  word 
"or"  between  the  words  "  dying  before  having  heirs  of 
their  body,"  and  the  words  "  making  a  particular  dis- 
position of  his  or  her  property,"  is  to  be  read  disjunc- 
tively or  conjunctively.  I  think,  upon  the  assump- 
tion that  the  word  "or"  must  be  read  "and,"  that  the 
estate  taken  by  the  devisees  is  an  estate  in  fee,  with  an 

executory 


(a)  1  Jac,  Sf  W.  154. 
(6)  1  De  G..  JW.4-  G.53. 
(c)  2  Efkn,  205. 
(«/)  1  Hare,  428. 


{e)  Jacob,  415. 
(/•)  2  Jur.  N.  5.383. 
(^)  1  C.  B.  448. 
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executory  devise  over  on  the  happening  or  not  hap- 
pening of  a  particular  double  event,  viz.  the  failure  of 
heirs  of  the  body  and  of  the  making  of  a  particular  dis- 
positioD  by  the  devisee.  If  the  latter  branch  of  the 
alternative  were  omitted,  it  would  be  simply  an  estate 
tail  in  the  devisee.  It  would  be  a  devise  to  one  and  his 
heirs,  with  a  devise  over  in  the  event  of  his  dying 
without  heirs  of  the  body.  But  if  the  event  on  which 
the  gift  was  to  take  effect  is  the  double  event,  then  the 
first  estate  cannot  be  treated  as  an  estate  tail,  but  it 
must  be  an  estate  in  fee,  with  a  gift  over  on  the  hap- 
pening of  the  particular  contingency,  which  consists  of 
two  events,  viz.  the  "  particular  disposition"  by  the  de- 
visee and  the  failure  of  the  heirs  of  his  body ;  and  [  am 
of  opinion,  that  I  must  so  treat  it. 
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The  cases  cited  to  me  sufficiently  establish,  that  the 
Court  will  convert  the  word  "or"  into  "and"  where 
the  context  requires  it,  although  the  effect  may  be,  that 
the  sentence  so  altered  may  contain  a  condition  re- 
pugnant to  the  character  of  the  estate  given. 

The  Incorporated  Society  v.  Richards  (a)  is  an  in- 
stance where  this  has  been  done.  The  words  in  that 
case  were  these: — "shall  die  without  issue  or  make  any 
will."  In  the  present,  the  words  are,  shall  "  die  before 
leaving  an  heir  of  the  body  or  make  a  particular  dispo- 
sition." It  is  impossible  to  find  two  cases  more  nearly 
alike,  and  turning  "or"  into  "and,"  I  am  of  opinion 
that  this  condition  is  repugnant  to  the  estate  given, 
and  that  a  gift  over  after  an  estate  in  fee  on  not  making 
a  particular  disposition  is  wholly  void.  It  is  unneces- 
sary to  go  through  the  cases  on  this  part  of  the  subject, 
because  it  is  clear  that  where  an  estate  is  given  to  one 

in 
(«)  1  Drurj/  if  War,  258. 
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in  fee,  with  a  gift  over  in  case  he  shall  not  dispose  of 
the  estate,  the  gift  over  is  wholly  void  as  repugnant, 
and  it  is  so  here,  although  it  is  coupled  with  another  con- 
tingency, which,  standing  by  itself,  would  be  effective. 

The  question  is,  if  this  is  an  estate  tail  or  an  estate 
in  fee  in  the  first  instance.  If  I  read  it  disjunctively,  I 
could  not  hold  that  an  estate  to  a  man  and  heirs,  with 
a  condition  to  go  over,  in  either  of  these  events,  would 
make  it  an  estate  tail. 

I  also  think  that  the  question  on  this  will  is  distinct 
from  that  class  of  cases  where  a  testator  gives  property 
to  A,  and  directs  that,  in  case  of  his  neglect  or  refusal 
to  do  an  act  within  a  definite  period  after  the  testator's 
decease,  then  to  B,,  in  which  case,  if  it  happens  that 
the  prior  devisee  or  legatee  dies  in  the  life  of  the  tes- 
tator, the  gift  over  to  B.  takes  effect.  It  is  unnecessary 
to  go  through  the  minute  distinctions  which  have  pre- 
vailed in  the  cases  on  this  subject,  which  have  esta- 
blished and  supported  the  doctrine  of  Avelyn  v.  Ward{a), 
and  Doe  d.  Wells  V,  Scolt{b),  and  are  perfectly  consistent 
with  Calthorpe  v.  Gough(c)^  cited  in  Doo  y.  Brabant {d), 
and  the  other  cases  of  Williams  v.  Ckitty  (e),  and  Tarbuck 
V.  Tarbuck  (f)y  before  Lord  Cotlenham,  which  was  a 
gift  to  a  class  and  not  to  an  individual,  and  is  fully 
stated  in  Jarman  on  Wills  (g). 

These  cases  all  go  to  shew,  that  in  the  present  case, 
even  if  the  gift  over  was  unaffected  by  its  being  limited 
to  take  effect  on  an  event  inconsistent  with  the  previous 
estate  given,  still  that  the  gift  over  could  not  take  effect, 

but 

(/I)  1  Ve$.  sen.  420.  (c)  3  Ves.  jun.  545. 

(6)  3  M.  If  Sel.  300.  (  /*)  4  Law  J.  (  N,  S,)  Ch.  129. 

(c)  4  Term  Rep.  707,  n.  (g)   Vol.  2  {2nd  ed.),  390. 

(d)  3  Bro.  C.  C.  393. 
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but  that  it  would  altogether  have  failed  by  reason  of  the        1859. 
death  of  the  devisee  in  the  lifetime  of  the  testator. 

The  consequence  of  so  holding  is,  that  the  shares 
devised  to  Elizabeth  and  William  Arthur  lapsed  and 
fall  into  the  residue,  and  they  must  be  disposed  of  as 
part  of  such  residue,  inasmuch  as  the  will,  by  means  of 
the  codicil,  is  brought  under  the  operation  of  the  late 
Wills  Act  But  this  does  not  go  on  toties  quoties, 
and  the  result  of  this  lapse  will  be,  that  the  share  given 
to  Elizabeth  and  William  Arthur^  when  it  forms  part 
of  the  residue,  will  be  undisposed  of,  and  will  go  to  the 
heir  at  law  and  next  of  kin  respectively. 

I  am  also  of  opinion,  that  the  widow  takes  no  interest 
in  the  personal  estate.  She  takes  an  interest  in  the 
residuary  real  estate  by  the  will,  and  her  dower  only  in 
the  after-acquired  realty  by  the  codicil.  Mr.  Jessel 
pointed  out,  that  the  widow  takes  one-third  of  after- 
acquired  freeholds  before  they  fall  into  the  residue,  and 
if  she  took  one-third  of  the  residue  also,  she  would 
take  five- ninths. 

The  last  point  is,  whether  the  mortgage  is  to  be  paid 
out  of  the  estate  on  which  it  is  charged,  or  out  of  the 
general  personal  estate.  It  is  not  necessary  to  go  into 
the  question  as  to  Locke  King's  Act,  for  there  is  a  dis- 
tinct direction  in  the  will,  that  the  debts  shall  be  paid 
out  of  the  residue.  He  gives  the  '^  residue  of  his  real 
estate,  after  paying  his  mortgage  and  other  debts,"  &c. 
The  consequence  is,  that  the  residue  must  pay  the 
mortgage  and  other  debts,  and  the  funeral  expenses, 
and  after  that,  there  will  be  a  division. 
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March  21. 

The  case  of 

De  VUme  v. 
De  Fume  (I 
Mac,  4r  Gor, 
336),  is  over- 
ruled. 

Where  con- 
ditions of  sale 
fix  periods  for 


VICKERS  V.  HAND. 


i^N  the  18th  of  January,  1858,  the  Plaintiff  agreed 
^^     to  purchase  an  estate  from   the    Defendant   for 
25,150Z.    The  third  condition  of  sale  provided,  that  a 
deposit  of  lOZ.   per  cent,  should  be  paid,  and  it  pro- 
ceeded  thus : — "  And  the  remainder  of  the  purchase- 
money  shall  be  paid  on  the  24th  day  of  June  next, 
the  abstract^    when  the  purchase  shall  be  completed.     And  \f,  from 
and  the  com-     any  cause  whatever,  the   payment   and   completion   is 
delayed   after   the  time  above   limited,   the  purchaser 
shall   pay  interest  at  51.  per  cent,  on   his   purchase- 
money   from  thence  until   payment."     By   the   fourth 
condition,  the  purchaser  was  to  be  entitled  to  the  re- 
the  rents  and   profits  from  the  25th  day  of 
March  next. 


pletion  of  the 
purchase,  and 
provide  that 
interest  shall 
run,  "  if, 
from  anv 
cause  what- 
ever," the  pur-  ceipt  of 
chase  should 
not  be  com- 
pleted, the 
purchaser 
must  pay  in- 
terest from  the 
time  fixed, 
though  the 
completion  is 
delayed  be- 
yond the  time 
specified,  in 
consequence 
of  the  state  of 
the  title,  if 
there  be  no 
fraud  or  wilful 
delay  on  the 


The  fifth  condition  was  to  this  effect :  — "  The  ab- 
stract of  the  title  to  the  purchased  premises,  subject  to 
the  conditions  hereinafter  contained,  shall  be  ready  for 
delivery  to  the  purchaser  thereof,  at  the  office  of  the 
vendor's  solicitor,  within  one  month  after  the  day  of 
sale."  Objections  were  to  be  taken  within  one  month 
after  the  delivery  of  the  abstract,  and  that  otherwise, 
the  purchaser  should  waive  the  same. 

Aa 
part  of  the  vendor. 

By  conditions  of  sale,  the  abstract  was  to  be  delivered  before  the  18th  of  February, 
the  purchaser  was  to  take  the  rents  from  the  25th  of  March,  and  the  purchase  was  to 
be  completed  on  the  24th  of  June.  And  if,  from  any  cause  whatever,  the  completion 
should  be  delayed  after  that  time,  (he  purchaser  was  to  pay  interest  at  5/  per  cent. 
Imperfect  abstracts  were  delivered,  and  a  complete  abstract  was  not  delivered  until 
the  17th  of  June.  Further  delay  having  occurred  in  completing,  the  vendor  de- 
posited the  purchase-money  at  a  bunkers',  and  gave  notice,  in  August,  that  he  would 
pay  no  interest.  Held,  that  as  there  was  no  fraud  or  wilful  delay  on  the  part  of  the 
vendors,  and  as  the  delivery  of  an  imperfect  abstract  arose  simply  from  the  state  of  the 
title,  the  purchaser  must  pay  interest. 
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Ad  imperfect  abstract  was  delivered  on  the  16th  of  1859. 
February f  and  further  abstract  was  delivered  in  May ; 
but,  as  the  Court  held,  a  perfect  abstract  was  not 
delivered  until  the  17th  of  June,  In  the  meanwhile, 
on  the  Slst  of  May,  the  Plaintiff  wrote  to  say  that  he 
should  decline  paying  interest,  as  the  delay  was  entirely 
through  the  default  of  the  vendor,  and  that  his  money 
was  producing  nothing;  and  in  August  he  deposited  the 
purchase-money  at  two  bankers,  part  at  interest  at  2/. 
per  cent,  and  part  producing  no  interest.  The  Plaintiff, 
on  the  1 8th  of  August,  gave  notice  to  the  Defendant  of  his 
having  thus  deposited  the  purchase-money,  and  that  he 
claimed  the  rents  from  the  24th  of  June,  without  paying 
any  interest  except  what  the  bankers  allowed. 

The  diflSculty  in  completing  arose,  principally  and 
latterly  entirely,  from  this  circumstance: — the  mortgagee, 
in  whom  the  legal  estate  was  vested,  had  died,  having 
devised  it  to  three  trustees,  one  of  whom  had  since  died, 
and  his  heir  at  law  was  now  in  India ;  the  other  two 
had  never  acted,  and  they  proposed  disclaiming,  and 
there  was,  therefore,  a  difficulty  as  to  the  persons  to 
whom  the  mortgage-money  ought  to  be  paid. 

This  bill  was  filed  on  the  29th  of  November,  1858, 
for  a  specific  performance,  and  the  only  question  was, 
whether,  under  the  conditions  of  sale,  the  Plaintiff  was 
liable  to  pay  interest  on  the  purchase-money. 

The  Defendants,  by  their  answer,  stated  that  they 
were  anxious  to  complete,  "  but  that  considerable  diffi- 
culty and  delay  had  arisen  in  respect  of  the  said 
mortgage  to  J.  P.  M,,  and  with  regard  to  the  person 
to  whom  the  mortgage  debt  should  be  paid.  And  they 
said,  that  they  had  made  strenuous  exertions  to  clear 
up  such  difficulties  and  to  complete  the  purchase,  and 

that 
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that  they  were  informed  and  believed,  that  such  diffi- 
culties were  now  in  course  of  being  and  would  very 
shortly  be  cleared  up." 

Mr.  R.  Palmer  and  Mr.  R,  R.  A.  Hawkins  for  the 
Plaintiff. 

Mr.  Martindale  for  the  Defendant. 

The  Master  of  the  Rolls. 

The  only  question  in  this  case  is,  whether  interest  is 
to  be  paid  on  the  purchase-money,  under  the  terms  of 
this  contract.  An  abstract  was  to  have  been  delivered 
in  February f  but  the  complete  abstract  was  not,  in  fact, 
delivered  until  the  17th  of  June^  or  seven  days  only 
before  the  period  from  which  interest  was  to  run,  and 
this  was  after  express  notice  given  by  the  purchaser 
that  he  would  not  pay  interest,  because  he  could  not,  in 
consequence  of  the  state  of  the  title,  complete  the 
purchase  by  that  time,  and  this  through  no  default  of 
his. 

In  De  Visme  v.  De  Visme  (a),  Lord  Cottenham  held, 
that  if  the  delay  arises  from  the  default  of  the  vendor, 
the  purchaser  is  not  bound  to  pay  interest,  and  that 
as  the  vendor  had  not  performed  his  part  of  the  con- 
tract, with  regard  to  the  delivery  of  the  abstract,  he 
could  not  insist  on  the  purchaser  performing  his  part 
with  regard  to  the  payment  of  interest,  and  that  to  hold 
otherwise,  would  be  encouraging  negligence  and  delay 
on  the  part  of  the  vendor,  who  alone,  being  acquainted 
with  his  own  title,  was,  as  Lord  Cottenham  thought, 
bound  to  make  such  conditions  only  as  he  knew  he 
could  comply  with. 

In 

(a)  1  Mac.  if  C.336. 
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In  Sherwin  v.  Shakespeare  (a),  I  followed  this  de- 
cisioDy  which  was  binding  on  me  as  the  decision  of 
Lord  Cotienham.  On  appeal  (b),  however,  the  Lords 
Justices  dissented  from  Lord  Cottenham,  and  reversed 
my  decision;  and  the  only  question  is,  whether  they 
have  overruled  De  Visme  v,  De  Visme,  because  if  they 
have,  I  am  bound  to  follow  their  decision.  . 

What  the  Lord  Justice  Knight  Bruce  says  is  this(c)  : 
— "  My  conception  of  the  rule  applicable  to  a  case  of 

that  description,"  &c.  &c "  vendors  here" — 

[His  Honor  read  the  judgment  of  Lord  Justice  Knight 
Bruce  to  p.  529.] 

I  am  not  sure  whether  the  distinction  is  meant  to  be 
clearly  drawn,  (which  is  in  my  opinion  essential  in 
the  consideration  of  the  cases,)  between  the  delivery 
of  the  abstract,  and  the  making  out  of  a  good  title. 
They  are  two  perfectly  distinct  matters;  the  latter 
depends  on  the  facts  stated  in  the  abstract  being 
proved  by  sufficient  evidence.  The  delivery  of  the  ab- 
stract does  not,  I  apprehend,  mean  the  delivery  of  such 
an  abstract  as  shews  a  title  free  from  all  cavil  and 
objection,  but  one  which  abstracts  all  the  documents 
necessary  for  the  purpose  of  deducing  a  good  title. 
The  evidence  by  which  it  is  supported  is  another  and  a 
separate  and  distinct  matter. 

Hence,  as  I  read  the  judgment  of  the  Lord  Justice 
Knight  Bruce,  which  is  concurred  in  by  the  Lord  Justice 
Turner,  if  the  state  of  the  title  is  such,  that,  without 
fraud  or  wilful  delay,  the  abstract,  which  contains  a 
statement  of  the  deeds  necessary  to  deduce  the  title,  is 

not 

(fl)  18  Beav.  527.  (c)  Page  527. 

(6)  5DcG.,  iW.*  6\517. 
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not  delivered  within  the  time  specified  in  the  contract, 
this  does  not  relieve  the  purchaser  from  his  obligation 
of  paying  the  interest  specified  in  the  contract  from  the 
time  therein  mentioned. 


I  think  that  decision  governs  the  present  case*  I  am 
sure  that  there  is  no  fraud  or  wilful  delay  in  this  case,  and 
that  the  delivery  of  an  imperfect  abstract  arose  singly 
from  the  state  of  the  title;  and  consequently,  I  am  of 
opinion,  that  the  Plaintiff  must  pay  interest  at  6/.  per 
cent,  from  the  26th  of  Juney  1864.  Although  I  must 
say,  he  could  not  possibly  have  completed  the  purchase 
by  that  time,  he  has,  however,  thought  fit  to  enter  into 
a  contract  of  this  description,  and  he  must  pay  the  in- 
terest accordingly. 


March  25. 

July  25. 

Trusteei  ap- 
plied a  part  of 
the  capital  of 
a  fund  belong- 
ing to  infants, 
who  had  been 
left  destitute 
by  their  father, 
for  their  bene- 
fit.   They 
were  allowed 
the  amount. 


PRINCE  V.  HINE. 

rflHE  testator  gave  the  residue  of  his  real  and  per- 
"^  sonal  estate  to  Hine  and  Johnson^  upon  trust  to 
sell  and  divide  the  produce  between  the  children  of  his 
two  brothers  and  his  two  sisters,  in  equal  shares,  per 
capita. 

The  testator  died  in  Marchf  1862,  and  the  four  infant 
Plaintiffs  were  each  entitled  to  a  share  of  the  residue. 
The  executors  set  apart  the  share  of  the  Plaintiffs,  which, 
when  invested,  amounted  to  1,638/.  Zs.  Consols.  This 
bill,  filed  by  the  infants,  by  their  mother  as  their  next 
friend,  complained  that  the  trustees  had  sold  out,  and 
misapplied  a  part  of  the  capital  of  the  fund,  viz.  200/. 
in  August,  1864,  and  lOOZ.  in  November,  1866. 


The  Defendant  Hine,  by  his  answer,  stated  that  the 

infant 
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infant  Plaintiffs  and  tbe  mother  lived  with  the  testator,  1859. 
and  were  supported  by  him  down  to  his  death,  and  that 
they  had  no  other  means  oF  support,  and  that  their  father, 
being  a  man  of  improvident  habits,  living  separate  and 
apart  from  his  wife,  had  not  contributed  to  the  main- 
tenance of  his  wife  and  children.  That  the  Plaintiffs' 
father,  in  185S,  went  to  Australia,  and  had  furnished  no 
money  for  the  support  of  his  wife  or  children,  and  that 
his  wife  bad  heard  and  believed  that  he  was  dead. 

He  admitted  the  sale  by  him  of  the  two  sums  of 
200Z.  and  lOOZ.  Stock,  and  he  stated  that  the  produce 
had  been  paid  to  his  co-trustee  Johnson,  with  whom  the 
Plaintiffs  and  their  mother  had  resided  after  the  testa- 
tor's death,  for  the  purpose  of  being  applied  for  the 
maintenance  &c.  of  the  infant  Plaintiffs. 

He  also  stated  as  follows: — "I  have  every  reason  to 
believe  that  the  income  of  the  said  trust  funds  and  the 
capital  sold  out  was  duly  applied  for  the  maintenance, 
education  and  advancement  of  the  infant  Plaintiffs,  for  I 
received  receipts  from  the  said  Edward  Johnson  from 
time  to  time,  when  he  explained  to  me  the  expenditure 
thereof,  and  I  knew  that  such  income  and  capital  ad- 
vanced constituted  the  only  fund  which  was  applicable 
to  the  advancement  and  support  of  the  said  children, 
their  mother  not  having  any  property,  nor  getting  any 
income,  and  their  father  being  absent  from  this  country, 
and  having  left  them  destitute." 

Mr.  Selwyn  and  Mr.  Eddh,  for  the  Plaintiffs,  sought 
to  fix  Hine  with  the  two  sums  of  200/.  and  lOOZ.  sold 
out  by  him. 

Mr.  i2.  Palmer  and  Mr.  Langworthy,  for  Hine,  asked 
to  be  allowed  these  sums  which  had  been  necessarily 

expended 
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expended  for  the  benefit  of  the  infant  PlaintiflTs,  or  that 
an  inquiry  might  be  directed  on  the  subject  They  cited 
Worthing  ton  v.  M^  Craer  (a  ). 

Mr.  Southgate  for  Johnson. 


The  Master  of  the  Rolls. 

March  23.  In  this  case,  I  am  of  opinion,  on  looking  into  the 
authorities,  that  the  Defendant  is  right,  and  that  I 
must  direct  an  inquiry,  to  ascertain  whether  any  part 
of  the  capital  of  the  fund  which  was  sold  out  by  Hine^ 
viz.,  the  sums  of  200/.  and  100/.,  has  been  applied  for 
the  maintenance  of  the  infant  Plaintiffs.  I  have  before 
allowed  to  trustees  capital  hon&  fide  expended  for 
infants. 

I  shall,  in  the  meantime,  reserve  the  costs,  and  the 
inquiry  must  be  at  the  request  of  the  Defendant. 


In  answer  to  the  inquiry  thus  directed,  "  whether  the 
two  several  sums  of  200/.,  Bank  £3  per  Cent.  Annuities, 
and  100/.  like  annuities,  had  been  properly  applied  for 
the  benefit  of  the  infant  Plaintiffs,"  the  chief  clerk,  on 
the  80th  June^  1859,  found  that  they  had  been  properly 
applied  for  the  infant  Plaintiffs. 

Whereupon,  at  the  hearing  on  further  consideration, 
on  the  25th  July^  1859,  those  suras  were  allowed. 

(a)  23  Beav.  81. 
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SPALDING  V.  THOMPSON.  ^f^rch  23,  24, 

27,  30. 

rVH  the  18th  of  March,  1848,  the  late  Lord  Suffield  A,  B.  effected 

^^     executed  a  warrant  of  attorney  to  Thompson,  for  ^curing  a*^ 

securing  the  payment  to  him  of  600/.  ou  the  2l8t  of  J"dg°™ent  debt 

Jiine  followmg.    About  the  same  tmie,  Ker,  a  shenlTs  to  C.  D. 

officer,  effected  an  assurance  on  the  life  of  Lord  Suffield  ^'^^^^'^^^' 

for  500/.  taiued  a  se- 

cond judgment 
against  A,  B» 
The  policy  was  issued  to  Ker,  on  his -asserting  that  he  for  a  second 

had  an  interest  in  the  life  of  Lord  Suffield,  and  which  t^en  con- 
fact  was  recited  in  the  policy,  but  Ker  admitted  that  veyed  real  es- 
he  had  no  lien  upon  it  or  any  beneficial  interest  in  it.  for  sale,  and  to 
As  soon  as  the  policy  was  issued,  Ker  handed  it  to  pay-^.  B.'itwo 

,  ,  judgments. 

Thompson  with  the  followmg  memorandum   indorsed  After  this, 
^1  C.  D.  ob- 

thereon:—  tainedathird 

•'  In  consideration  of  the  sum  of  500Z.  advanced  to  J"^?'"f"J  _ 

against  A,  B, 

me  for  Lord  Suffield,  I  hereby  assign  and  convey  all  C.  D.  subse- 

my  interest  in  the  within  policy  to  William  Thompson,  Covered  the 

of  31,  Chancery  Lane,  in  the  county  of  Middlesex,  gen-  amount  of  the 

tleman,  his  executors,  administrators  or  assigns. — Thos.  conceah'ng* 

C.  Ker.— 23rd  day  of  March,  1848."  *^«^'*«^>  ^^ 

•^  received  the 

whole  amount 
The  Court  came  to  the  conclusion,  that  the  policy  was  ?^}^^  ^*^  *^^ 

'  r        J  judgments 

effected  by  Ker  as  the  agent  of  Lord  Suffield,  and  not,  from  the  trus- 
as  Thompson  alleged,  for  his  benefit.  thlthe  wa^' 

entitled  to  re- 
The  600Z.  not  being  paid,  Thompson,  on  the  27th  of  moneys  so^re- 

June,  1848,  entered  up  judgment  against  Lord  Suffield.  ceivedin  pay- 

ment  of  the 
There  three  judg- 
ment debts, 

and  could  not  be  compelled,  at  the  suit  of  A,  B,  or  his  representatives,  to  apply  the 

policy  money  in  satisfaction  of  the  first  judgment,  and  refund  the  difference  between 

the  sum  paid  by  the  trustees  and  the  policy  money. 

VOL,  XXVI.  T  T 
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1868.  There  were  other  subsequent  money  transactions  be- 

tween Lord  Suffield  and  Thompson,  in  respect  of  which 
Thompson,  in  February,  1849,  obtained  a  second  judg- 
ment against  Lord  Suffield  for  5552. 

On  the  22nd  of  June,  1849,  Lord  Suffield  conveyed 
certain  estates  to  trustees,  to  secure  payment  to  his 
judgment  creditors,  who  thereby  covenanted  not  to 
enforce  their  judgments  against  his  estate.  This  deed 
was  executed  by  Thompson  in  respect  of  his  two  judg- 
ment debts. 

Afterwards,  on  the  26th  of  June,  1850,  Thompson 
obtained  a  third  judgment  against  Lord  Suffield  for 
221/. 

Lord  Suffield  died  in  August,  1853;  and  in  November 
following  the  amount  due  on  the  policy  was  paid  by 
the  office  to  Thompson.  Ker  assisted  him  in  obtaining 
payment,  by  making  a  statutory  declaration  that  the 
policy  was  the  property  of  Thompson,  and  Ker  joined 
him  in  the  receipt  for  the  money. 

In  January,  1855,  the  trustees  of  the  creditors' 
deed,  not  knowing  that  Ker  had  received  the  500/., 
paid  him  the  full  amount  due  on  the  first  and  second 
judgments.  The  Plaintiff,  the  executor  of  Lord  Suf- 
field,  instituted  this  suit  against  Thompson  and  the 
trustees  of  the  creditors'  deed  (who  had  refused  to 
take  any  proceedings),  insisting  that  the  policy  had 
been  effected  by  Ker  as  the  agent  of  Lord  Suffield,  and 
that  the  trustees  had  overpaid  Thompson  in  respect  of 
the  two  judgments,  in  ignorance  of  his  receipt  of  the 
policy  money.  The  bill  prayed  that  Thompson  might 
refund  the  500/.  and  interest,  minus  the  premiums. 

Thompson,  on  the  other  band,  insisted  that  the  policy 

was 
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was  hiB  own  property,  and  not  assigned  to  bim  as  a 

security;  but  be  offered  to  pay  over  tbe  balance  (164/.)> 

after  deducting  the  premiums  (792.)  paid  by  bim,  and 

tbe  expenses  and  the  amount  due  on  tbe  third  Judgment    Thompson. 

o^June,  1868(265/.). 

Mr.  R.  Palmer  and  Mr.  Jessel,  for  the  Plaintiff, 
argued,  1st.  That  the  evidence  established  that  tbe 
policy  belonged  to  Lord  Suffield. 

2nd.  That  upon  receipt  by  Thompson  of  tbe  policy 
money,  the  first  judgment  debt,  for  which  it  was  a 
security,  had  been  discharged;  that  the  subsequent  pay- 
ment of  that  amount  by  the  trustees,  in  ignorance  of  tbe 
fact  of  such  discharge,  could  not  entitle  the  Defendant 
to  retain  the  amount  overpaid ;  and  that  the  produce  of 
the  policy  belonged  to  Lord  Suffield's  estate. 

3rd.  That  the  Defendant  had  no  right  of  retainer  or 
set-off  in  respect  of  the  third  judgment  debt. 

They  cited  Lea  v.  Hinton(,a),  Moreland  v.  Isaac  (b), 
Drysdale  v.  Piggott  (c).  Lake  v.  Brutton  (rf). 

Mr.  Selwyn  and  Mr.  JBusk^  for  Thompson.  The 
policy  was  Thompson's,  though  the  first  premium  was 
paid  by  Ker,  for  the  subsequent  premiums  were  paid 
by  Thompson  and  never  charged  against  Lord  Sujffield, 
and  primd  fade,  a  policy  belongs  to  the  person  who 
pays  the  premium ;  TViston  v.  Hardy  (e).  The  policy 
was  intrinsically  valueless,  it  might  have  been  allowed 
to  drop  and  a  similar  one   effected   in  the   name  of 

Thompson 

(a)  19  Beav.  324;  5  De  Cex,  (CA.)  878. 

M.  4*  G.  823.  (d)  18  Beav.  34. 

(h)  20  Burn,  389.  (e)  14  Beav.  232. 
(c)  22  Beax),  238;    25  L.  J. 

T  T  2 
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Thompson  on  the  same  terms  on  the  next  day.  The 
payments  which  were  made  by  Thompson  alone  gave 
the  policy  any  value,  it  was  optional  on  him  to  keep 
it  up,  and  he  could  have  substantiated  no  claim  on 
Lord  Suffield  for  the  premiums. 

Secondly.  The  judgment  was,  under  the  1  &  2  Vict. 
c.  110,  8.  13,  a  charge  on  every  interest  of  Lord  Suf-^ 
field  in  lands,  and  therefore  on  the  produce  of  the  trust 
estate;  Thompson  had  a  right  to  retain  all  his  secu- 
rities until  all  his  debts  had  been  satisfied.  It  is  not 
a  case  of  set-off,  but  of  a  creditor  having  two  securities 
and  two  debts ;  and  the  debtor,  if  he  comes  to  redeem, 
must  pay  both ;  Rolfe  v.  Chester  (a) ;  the  money  cannot 
be  taken  out  of  his  hands  until  payment  of  all  that  is 
due  to  him. 

Mr.  R,  Palmer^  in  reply.  The  policy  money  can 
only.be  applied  in  payment  of  the  particular  debt 
which  it  was  given  to  secure,  according  to  the  contract 
between  the  parties.  The  third  judgment  could  not  be 
a  lien  on  the  policy,  and  set-off  is  out  of  the  question ; 
Lambarde  v.  Older  (b).  As  to  the  doctrine  of  tacking, 
it  only  arises  in  cases  of  redemption.  Here  the  De- 
fendant over-stated  the  amount  due  to  him,  and  has 
been  overpaid;  the  difference  ought  to  be  repaid,  either 
to  the  trustees  or  the  legal  personal  representative  of 
Lord  Suffield. 


The  Master  of  the  Rolls. 

The  perusal  of  the  evidence  satisfies  me,  that  the  policy 
effected  on  the  life  of  Lord  Suffield  was  not  the  pro- 
perty 
(a)  20  Beav.  610.  (6)  17  Beav,  542. 
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perty  of  the  Defendant,  but  that  it  was  effected  by        1858. 
Ker  as  the  agent  of  Lord  Sujffield,  and  for  the  purpose 
of  the  transaction  of  the  loan  of  600/. 

I  concur,  therefore,  in  the  argument  of  the  Plaintiff, 
that  the  facts  and  circumstances  shew  that  it  was  not 
intended  that  the  policy  should  be  the  property  of  the 
Defendant,  but  that  it  was  effected  by  Ker  as  the  agent 
and  for  the  benefit  of  Lord  Suffield.  It  was  proper 
that  he  should  make  a  declaration  when  it  became 
payable,  to  enable  the  Defendant  to  receive  the  amount 
due  on  it* 

On  the  other  point,  however,  I  cannot  say  that  I 
regard  this  as  a  mere  security  for  the  6002.  I  look  at 
it  in  this  light : — it  was  to  be  applied  for  that  purpose 
in  the  first  instance,  and  the  balance  only  which  would 
remain  after  the  application  of  the  produce  of  the  policy 
could  be  demanded  under  the  deed  of  the  22nd  of  June, 
1849. 

I  regard  it  rather  as  the  property  or  money  of  Lord 
Suffield  come  into  the  hands  of  Thompson,  and  as  if  it 
had  been  a  policy  effected  on  the  life  of  a  stranger, 
which  had  been  assigned  by  Lord  Suffield  to  Thompson 
to  secure  the  advance  made  by  him.  If  that  had  been 
so,  I  am  of  opinion,  that  Lord  Suffield  could  not  have 
enforced  payment  of  the  money  without  payment  of 
the  third  judgment  for  221Z.  obtained  on  the  26th  of 
June,  1850,  and  in  respect  of  which  Thompson  now  asks 
to  retain  it 

If  Lord  Suffield  himself  could  not  in  the  case  of  a 
policy  on  the  life  of  a  stranger,  I  have  to  consider 
whether  it  makes  any  difference  that  the  policy  was  on 
the  life  of  Lord  Suffield,  and  that  the  person  now  suing 

is 
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1858.  is  bis  legal  personal  representative.  I  cannot  see  any 
distinction.  It  is  equally  the  property  of  Lord  Snffield 
or  part  of  bis  estate,  which  came  properly  into  the  bands 
Thompsov.  Qf  f\^Q  Defendant,  and  which  neither  Lord  Svffield  nor 
his  executor  is  entitled  to  take  away  until  the  De- 
fendant has  been  paid  what  is  due  to  him. 

This  is  my  opinion,  independently  of  the  deed  of 
the  22nd  of  June,  1849,  but  I  do  not  think  that  the 
creditors'  deed,  securing  the  first  and  second  judg- 
ments, and  which  was  executed  by  Lord  Suffield  a 
year  before  the  third  judgment  was  obtained,  alters  the 
case. 

The  trustees  applied  to  Thompson  to  ascertain  what 
was  due ;  he  claimed  the  amount  of  the  two  judgments, 
and  omitted  all  mention  of  the  policy  money  which  he 
had  received,  and  he  thus  got  his  two  judgments  paid 
in  full. 

They  were  trustees  of  the  surplus  for  Lord  Suffield. 
The  judgment  debt  was  a  charge  on  the  surplus  of  the 
estate,  which  was  the  property  of  Lord  Suffield.  If 
the  trustees  had  voluntarily  paid  the  amount  on  the 
third  judgment,  could  Lord  Suffield,  or  his  represen- 
tatives, have  insisted  that  the  item  was  not  to  be 
allowed  them  in  taking  the  account  against  them? 

If  the  trustees  had  refused  to  pay  Thompson,  and  he 
had  filed  a  bill  against  them,  a  similar  question  would 
have  arisen,  as  to  whether  he  could  be  compelled  to 
apply  the  policy  money  in  discharge  of  the  first  judg- 
ment debt ;  but  I  doubt  whether  the  trustees  could 
have  insisted  on  the  attribution  of  the  policy  money  in 
part  discharge  of  the  debt  to  be  paid  under  the  deed. 
But  if  they  could,  still,  after  the  money  had  been  paid  to 

Thompson^ 
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Hiompson^  whether  it  were  policy  money  or  the  excess 

of  the  money  under  the  deed  of  June^  1849,  and  after 

it  had  been  applied  by  him  in  discharge  of  the  debt, 

it  cannot  be  got  back  by  any  one.     If  the  trustees     Thomfioii, 

were  wrong,  they  may  be  liable  to  account  for  having 

exceeded  their  trusts  in  their  dealings  with  the  Plaintiff, 

but  I  doubt  whether  they  were  so. 

On  the  whole,  I  see  no  means  of  taking  the  money 
out  of  ThompsorCs  hands  without  paying  his  third  judg- 
ment debt. 

Decree. 

Order  Thompton  to  repay  154/.  to  the  Plain tiffii,  with  interest  at  4/. 
per  cent,  from  the  3rd  o(  January ^  1855. 
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1859. 


BROMLEY  V.  SMITH. 
BOUSTEAD  V.  BROMLEY. 

May  2,  3,  5, 

»•  30-  SMITH  V.  BROMLEY. 

June  4,  7. 
The  general      fTlHE  first  of  the  above  suits  was  instituted  by  Sir 
Where  a"  ~"  Henry  Bromley^  Bart.,  against  incumbrancers,  to 

person  deals      set  aside  Certain  charges   in   his  reversionary  interest 

with  an  ex*  .      . 

pecunt  heir      created  by  him  in  favor  of  the  Defendants  in  1853  and 

forhisreyer-  1855.    The  two  other  suits  were  instituted  by  the  in- 

8ion,  the  bur-  %  n  % 

den  of  proof  cumbrancers  to  enforce  their  securities. 

lies  upon  such 

person  to  r«i         •  t    .       i       .1    .        i       .     i 

prove  the  The  Circumstances  are  stated  in  detail  in  the  judg- 

trinw'ction^^^  ment  of  the  Court,  but  the  following  is  a  short  outline 

The  appli-  of  the  facts : — In  1853,  Sir  Henry  Bromley  was  tenant 

ruleTsnot^^  for  life  in  remainder  of  considerable  estates,  expectant 

prevented,  on  the  death  of  his  father  Sir  Robert  Howe  Bromley, 

that  the  trans-  The  age  of  the  Plaintiff  was  then  thirty-eight,  and  of 

action  was  a     j,jg  father  seventy-seven. 

charge  and  "* 

not  a  sale  ;  In 

nor  (ii)  that 

the  expectant  heir  was  a  person  of  mature  age;  nor  (iii)  that  he  perfectly  understood 

the  nature  and  extent  of  the  transaction ;  nor  (iv)  is  it  necessar^r  for  the  heir  to  shew 

that  he  was  in  pecuniary  distress  at  the  time. 

An  expectant  heir  mortgaged  his  reversionary  estate,  and,  as  a  further  security,  he 
covenanted  to  keep  up  policies  on  his  life,  which,  on  his  default,  the  mortgagees  were 
empowered  to  do,  and  he  covenanted  to  pay  the  amount  and  charged  it  on  his  rever- 
sion. On  setting  aside  the  transaction  for  inadequacy  of  consideration,  the  mortga- 
gees were  not  allowed  premiums  paid  by  them  under  the  security. 

A  PlaintiflT  was  outlawed  pending  the  suit  Held^  that  it  was  irregular  to  make  the 
Attorney-Genera)  a  party  in  respect  of  the  outlawry,  unless  a  question  was  raised  with 
regard  to  its  validity  or  enforcement. 

A  suit  was  instituted  to  set  aside  a  charge  on  a  reversion,  and  a  cross  suit  to 
establish  it.  It  being  set  atdde  for  inadequacy  of  consideration  merely,  and  a  decree 
for  redemption  being  made,  the  grantor  was  ordered  to  pay  the  costs  of  charges  of 
fraud  which  had  not  been  substantiated,  but  no  costs  wefe  given  as  to  the  remainder 
of  the  first  suit.     The  cross  suit  was  dismissed  with  costs. 

An  expectant  heir  charged  his  reversion  in  18')3,  and  afterwards  in  1855  to  the 
'same  parties.  The  second  transaction  cancelled  the  Hrst.  The  second  being  set  aside 
by  the  Court :   Htld^  that  the  first  was  not  revived. 

A  dealing  by  an  expectant  heir  being  set  aside :  Heldf  that  he  must  bear  the  costs 
paid  fur  the  securities. 
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In  1853,  the  Plaintiff^  being  in  want  of  rooneyy  raised 
it  on  the  security  of  his  reversiony  in  the  following 
circuitous  mode.  He  granted  an  annuity  of  450/. 
during  his  life  to  Mr.  Smith  in  consideration  of  5^000/., 
out  of  which  sum  he  purchased  from  the  Albert 
Life  Jssurance  Company ,  for  1,765/.,  an  annuity  of 
450/.,  payable  for  five  years,  if  the  Plaintiff  and  his 
father  should  so  long  live.  Mr.  Smithes  annuity  was 
secured  on  the  Plaintiff's  reversion,  and  also  by  an  as- 
signment of  the  Albert  annuity,  and  by  a  judgment. 

At  the  same  time,  a  similar  transaction  took  place 
between  the  Plaintiff  and  Sir  John  Wilson.  The  an- 
nuity being  360/.,  granted  in  consideration  of  4,000/., 
out  of  which,  1,412/.  were  paid  by  him  to  the  Albert 
for  a  similar  annuity  of  360/.  Mutatis  mutandis^  the 
securities  given  were  the  same. 

In  1855,  the  Plaintiff  required  a  further  advance, 
whereupon,  in  consideration  of  an  annuity  of  763/.  during 
the  Plaintiff's  life,  Mr.  Smi7A  advanced  him  8,000/.,  out 
of  which  5,1 12/.  10*.  was  paid  back  for  the  repurchase  of 
the  first  annuity  of  450/.,  and  1,372/.  \0s.  was  paid  to  the 
Albert  Company  for  the  purchase  of  an  additional  annuity 
of  450/.,  in  continuation  of  that  already  granted  in  1853, 
and  to  continue  during  the  joint  lives  of  the  Plaintiff 
and  his  father.  The  second  annuity  granted  by  the 
Plaintiff  was  secured  iu  a  similar  manner  to  the  first. 

At  the  same  time  (1855),  Sir  John  Wilson,  in  con- 
sideration of  an  annuity  of  858/.,  payable  during  the 
Plaintiffs  life,  advanced  the  Plaintiff  9,000/.,  out 
of  which,  4,090/.  was  repaid  to  Sir  John  for  the  re- 
demption of  his  first  annuity,  and  1,09?/.  was  paid 
the  Albert  for  an  annuity  of  360/.,  from  the  expiration 
of  the  former,  and  to  last  during  the  joint  lives  of  the 

Plaintiff 


1859. 
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Plaintiff  and   his   father.     Sir  John   WilsoiCs  second 
annuity  was  secured  as  before* 

This  would  have  left  811/.  of  the  two  annuities  to 
Mr.  Smith  and  Sir  John  Wilson  uncovered  by  the  Albert y 
and  to  provide  for  the  deficiency,  that  Company  under- 
took to  pay  this  portion  of  the  annuities  (811/.)  in  con- 
sideration of  a  sum  of  151/.  paid  down  and  a  charge  of 
10,000/.  on  the  Plaintiff's  reversionary  estate,  payable 
on  the  death  of  the  Plaintiff  or  his  father,  and  a  policy 
on  his  own  life. 

The  Plaintiff  accordingly  charged  his  reversionary 
estate  with  the  payment  to  the  Albert  of  10,000/.,  and 
he  covenanted  with  them,  from  time  to  time,  duly  and 
regularly  to  pay  the  premiums  and  expenses  respectively 
payable  in  order  to  keep  on  foot  the  policies  of  insur- 
ance (to  the  extent  of  10,000/.)  on  the  Plaintiff's  life. 
And  also,  in  case  default  should  be  made  in  keeping  on 
foot  the  policies  of  insurance,  it  should  be  lawful  for,  but 
not  obligatory  upon,  the  mortgagees,  from  time  to  time, 
to  keep  on  foot  the  said  policies  of  insurance.  And  that 
the  Plaintiff  would  pay  unto  the  mortgagees  such 
sum  or  sums  of  money  as  they  should  pay  or  expend  in 
keeping  on  foot  such  insurances  as  aforesaid,  with  in- 
terest for  the  same,  at  the  rate  of  6/.  per  cent  per 
annum,  from  the  respective  times  of  paying  or  ex- 
pending the  same.  And  that  the  several  powers, 
covenants,  agreements  and  declarations  thereinbefore 
contained  for  securing  the  principal  sum  of  10,000/., 
and  the  interest  thereof,  should  extend  to  the  sums  of 
money  so  to  be  paid  by  the  said  mortgagees  in  keeping 
on  foot  such  insurances  as  aforesaid,  and  the  interest 
thereof,  and  all  costs  occasioned  by  the  non-payment 
thereof. 


The  10,000/.  was  also  secured  by  a  judgment. 


Sir 
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Sir  Robert  Howe  Bromley  died  on  the  8th  of  Jnhff 
1857y  and  the  Plaintiff  then  became  entitled  to  the 
estates  in  possession  for  his  life. 

The  Plaiutiffy  in  March,  1858,  instituted  this  suit 
against  Mr.  Smith,  and  against  the  executors  of  Sir 
John  Wikon  (deceased),  the  trustees  of  the  Albert,  and 
the  manager  and  secretary,  to  set  aside  the  securities  of 
1855  to  Mr.  Smith,  Sir  John  Wilson  and  the  Albert, 
upon  re-payment  of  the  sums  advanced. 

The  Plaintiff,  in  substance,  insisted,  that  the  secu- 
rities had  been  obtained  from  him,  while  under  pecu- 
niary pressure,  that  the  consideration  obtained  by  him 
for  them  was  less  than  the  fair  market  value,  and 
that  they  ought  to  be  set  aside,  as  securities  on  a  rever- 
sionary life  estate  of  an  expectant  heir  at  an  under 
value. 

The  bill  contained  charges  of  fraud  and  collusion, 
but  from  this  the  Court  exonerated  the  Defendants. 
It  appeared,  however,  that  the  parties  were  closely  con- 
nected together  in  matters  of  business,  and  that  these 
several  matters  substantially  formed  but  one  trans- 
action. 

The  Plaintiff  was  outlawed  by  one  of  the  Defendants 
pending  the  proceedings,  and  the  Attorney-General  was 
made  a  Defendant,  upon  an  objection  by  one  of  the 
Defendants  that  he  was  a  necessary  party  to  the  suit. 

Mr.  JR.  Palmer  and  Mr.  Renshawe  for  the  Plaintiff. 

Sir  R.  Bethell,  Mr.  Follett  and  Mr.  J.  J.  Jervis  for 
the  directors  of  the  Albert  Assurance  Office. 


647 
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Mr.  Lloyd  and  Mr.  Schomberg  for  Mr.  Smith. 


Mr. 
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Mr.  Selwyn  and  Mr.  W.  Morris  for  the  executors  of 
Sir  John  Wilson. 

Mr.  Wickens  for  the  Attorney-General. 

The  following  cases  were  cited :  —  Chesterfield  v. 
Janssen  (a) ;  Cole  v.  Gibbons  (b) ;  Gwynne  v.  Hea- 
ton  (c) ;  Lawley  v.  Hooper  (d) ;  Earl  Portmore  v. 
Taylor  (e);  Davis  v.  The  Duke  of  Marlborough  (/); 
King  V.  Hamlet  (g) ;  Newton  v.  Hunt  (A) ;  7%*  JEbr/  of 
Aldborough  v.  TVye  (i) ;  Salter  v.  Bradshaw  (A); 
Prtctf  V.  Berrington  (J). 


The  Master  of  the  Rolls. 

MayZO,  There  are,  in   this  case,  three   suits,  all  of  which 

depend  on  and  arise  out  of  the  same  facts,  which  con- 
stitute the  transaction  between  the  Plaintiff  and  the 
Defendants.  One  suit  is  instituted  by  Sir  Henry 
Bromley^  to  set  aside  some  deeds  executed  by  him,  by 
which  he  encumbered  his  reversionary  life  estate  in  a 
large  property  then  in  the  possession  of  his  father,  Sir 
Robert  Bromley^  who  has  since  departed  this  life.  The 
two  other  suits  are  to  enforce  the  securities  then  given. 
The  decrees  in  these  latter  suits  will  be  a  matter  of 
course,  if  Sir  Henry  Bromley  fail  in  his  attempt  to 
impeach  these  securities.  It  becomes  material,  there- 
fore, in  the  first  instance,  to  consider  whether  Sir  Henry 
Bromley  is   entitled    to   any  relief.      By  his   bill,  he 

prays : — 


(fl)  2   Ves,  «m.   125;   1   Atk. 
301. 

(//)  3  P.  Wmt.  290.  293. 

(f )  1  hro  C.  C.  1. 

((f)  3  Atk.  278. 

(e)  4  Sim.  182. 

(J)   Sivan,  108,  13D,  154. 


(p)  2  ^fi/LSf  K,  456;  3  a. 
4  Fin.  218. 
(A)  5  Sim.  511. 
(i)  7  a  4  Fin.  436. 
[k)  26  Beav.  161. 
(/)  3  Mac.  if  Cor.  486. 
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prays: — I.  "That  the  Beveral  indentures  of  the  13th 
day  of  April,  1855,  and  the  annuities  of  763/.  and  858/. 
thereby  granted  and  secured  as  therein  mentioned,  and 
the  indenture  of  mortgage  of  the  14th  day  of  April, 
1855,  may  be  set  aside.  And  (the  Plaintiff  being 
willing,  and  hereby  offering,  to  pay  to  such  persons  or 
person,  and  in  such  manner  as  this  Court  shall  direct, 
the  amount  of  all  sums  actually  advanced  to  the  Plain- 
tiff by  or  on  behalf  of  the  Defendant  Henry  Porter 
Smith,  Sir  John  Wilson  and  the  Defendants  Swynfen 
Jervis,  and  Henry  Urmston  Thomson,  and  the  said  Sir 
William  Henry  Dillon,  together  with  interest)  that 
it  may  be  declared,  that  the  two  several  indentures  of 
the  13th  day  of  April,  1855,  and  the  indenture  of 
mortgage  of  the  14th  day  of  April,  1855,  ought  to 
stand  as  a  security  only  for  such  sums  as  were  actually 
advanced  to  the  Plaintiff,  by  or  on  behalf  of  the  De- 
fendant Henry  Porter  Smith,  the  said  Sir  John  Wilson, 
and  the  Defendants  Swynfen  Jervis,  and  Henry  Urmston 
Thomson,  and  the  said  Sir  William  Henry  Dillon,  to- 
gether with  such  interest  thereon  as  this  Court  shall 
direct." 


1859. 
Bromley 

V. 

Smith, 
bousteao 

V, 

Bromlet. 
Smith 

V, 

Bromlet. 


It  then  asks  that  all  the  necessary  accounts  may  be 
taken. 

The  indentures  sought  to  be  set  aside  are  three,  two 
of  them  bear  date  the  13th  of  April,  1855,  and  the 
third  bears  date  the  day  following. 

By  the  first  deed.  Sir  Henry  Bromley  grants,  during 
his  life,  an  annuity  of  763/.  per  annum  to  the  De- 
fendant Henry  Porter  Smith,  redeemable  on  payment 
of  8,190/.  \5s.  By  the  second  deed.  Sir  Henry  Brom- 
ley grants,  during  his  life,  an  annuity  of  858Lper  annum 
to  Sir  John  Wilson,  who  is  since  deceased,  and  who  is 

now 
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Bromlbt 

V. 

Smith, 
bousteao 

V. 

Bromley. 
Smith 

V. 
BftOMLBT. 


now  represented  by  the  Defendants  Boustead  and  An-- 
/Ao/ty,  redeemable  on  payment  of  9,214/.  10^.;  and  by 
the  third  deed.  Sir  Henry  Bromley  mortgages  his 
reversionary  life  interest  for  the  sum  of  10,000/.  and  in- 
terest at  6L  per  cent,  per  annum,  to  the  Albert  Life 
Insurance  Company,  which  Company  is  represented  in 
their  different  capacities  of  trustees,  secretary  and 
manager  by  the  last  five  Defendants  on  the  record,  not- 
including  the  Attorney-General,  who  is  made  a  De- 
fendant solely  in  respect  of  a  judgment  of  outlawry 
now  in  force  against  the  Plaintiff. 


The  transaction  complained  of,  of  which  these  three 
deeds  form  a  part,  took  place  in  the  month  of  April,  1866, 
but  it  is  so  connected  with  an  earlier  transaction  in  De-' 
cember,  1863,  that  it  is  necessary  to  go  into  the  details 
of  this  earlier  dealing  between  the  same  parties,  both 
for  the  purpose  of  understanding  the  transaction  itself, 
which  is  one  of  some  complication,  and  also  for  the 
purpose  of  explaining  the  grounds  and  making  clear  the 
principle  on  which  my  decision  rests. 

The  property  in  question  charged  by  the  deeds  is  a 
considerable  estate  in  the  counties  of  Nottingham  and 
Leicester,  the  gross  annual  rental  of  which  appears,  as 
far  as  I  can  judge  from  the  evidence,  to  have  been,  at 
the  time  of  this  transaction  and  to  be  now,  something 
exceeding  8,000/.  per  annum,  but  from  this  is  to  be 
made  considerable  deductions,  among  them  a  jointure 
in  favor  of  Lady  Bromley  of  1,650/.  per  annum,  and 
various  outgoings  and  other  charges  out  of  the  estate, 
reducing  the  life  estate  of  the  Plaintiff,  expectant  on  the 
decease  of  his  father,  to  about  2,600/.  per  annum.  The 
property  had  been  originally  settled  at  the  time  of  the 
marriage  of  Sir  Robert  Bromley  on  himself  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male.    The 

Plaintiff 
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Plaintiff  was  his  eldest  son,  and  therefore  tenant  in  tail 
in  remainder.  By  the  effect  of  disentailing  deeds  and 
new  appointments,  the  estate  tail  in  reversion  of  the 
Plaintiff  had,  in  August  of  the  year  1861,  been  con- 
verted into  an  estate  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male. 

The  dealings  between  the  Plaintiff  and  the  Defend- 
ants began  in  the  month  of  November ^  1853,  and  the 
first  transaction  between  them  was  concluded  in  the 
month  of  December  in  that  year.  The  first  overture 
was  made  by  the  Plaintiff,  in  consequence  of  an  adver- 
tisement appearing  in  the  newspapers  and  some  dealings 
which  his  brother  had  had  with  the  same  persons,  which 
are  not  in  question  in  this  suit.  The  first  application 
was  made  by  the  Plaintiff  to  Mr.  Allen^  at  his  office, 
28a,  Regent  Street^  and  by  him  the  Plaintiff  was  intro- 
duced to  a  Mr.  Rogers,  who  carried  on  business  as  a 
solicitor  in  the  same  house. 


1859. 


The  Plaintiff  employed  Mr.  Rogers  as  his  solicitor,  to 
negociate  the  loan  for  him.  Mr.  Rogers  had  previously 
negociated  loans  for  his  clients  with  the  Albert  Life  lu" 
surance  Company,  and  accordingly,  on  the  present  oc- 
casion, Mr.  Rogers,  acting  as  the  Plaintiff's  solicitor 
and  on  his  behalf,  applied  to  the  Defendant  George 
Goldsmith  Kirby,  who  was  and  is  the  manager  of  the 
Albert  Life  Insurance  Company,  cariying  on  business 
at  No.  11,  Waterloo  Place,  Pall  Mall,  to  ascertain  if  a 
loan  of  money  could  be  procured  for  the  Plaintiff  upon 
the  security  of  his  reversionary  estate.  Upon  receiving 
this  overture,  Mr.  Kirby  communicated  the  Plaintiff's 
desire  to  Mr.  Smith  the  Defendant,  and  ta  Sir  John 
Wilson,  who  I  have  stated  is  since  deceased,  and  put 
them  in  communication  with  Mr.  Rogers,  the  solicitor 
acting  for  the  Plaintiff  in  this  matter.    The  Defendants 

ascertained 
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ascertained  from  Messrs.  Sweeting  ^  Byme^  who  were 
the  family  solicitors  of  the  Plaintiff,  the  nature  and 
extent  of  the  Plaintiff's  interest,  and  the  value  of 
the  estate,  and  entered  into  negociations  with  him 
accordingly;  when  I  say,  the  Defendants  ascertained 
the  nature  and  extent  of  the  Plaintiff's  interest,  I 
mean  that  they  did  so  by  themselves  or  their  agents. 
Sir  JbAn  WiUon^  who  appears  to  have  been  a  retired 
Ea$t  Indian  officer,  probably,  personally  knew  nothing 
of  the  whole  matter,  or  any  of  the  details  of  it,  except 
that  he  was  advancing  money  on  what  he  considered  to 
be  a  good  security  for  a  higher  rate  of  interest  than 
could  be  obtained  in  ordinary  money  transactions. 
After  some  negociation,  the  following  arrangement  was 
carried  into  effect,  by  the  execution  of  four  deeds,  two 
of  which  bore  date  on  the  3rd  of  November,  and  the 
remaining  two  on  the  8th  December,  1853.  By  one 
deed,  the  Plaintiff,  in  consideration  of  6,000/.,  granted 
to  Hetiry  Porter  Smith  a  present  annuity  of  460/.,  to 
continue  for  the  life  of  the  Plaintiff,  but  to  be  redeem- 
able at  any  time  without  previous  notice  on  payment  of 
6,112/.  10^.,  that  is,  on  payment  of  the  amount  ad- 
vanced, together  with  one  quarter's  payment  of  the 
annuity,  which  addition  was  made  to  compensate  for 
the  absence  of  notice. 

I  purposely  omit,  in  order  to  avoid  confusion  in  the 
consideration  of  this  part  of  the  case,  the  question 
whether  the  reversionary  interest  of  the  Plaintiff  was 
supposed  to  be  an  estate  in  tail  male  or  for  life.  I  shall 
deal  with  that  question  separately. 

The  annuity  was  secured  by  the  deed  on  the  rever- 
sionary estate  of  the  Plaintiff,  whatever  that  estate  was. 
The  annuity  was  calculated  on  such  a  rate  as  would  pay 
6/.  per  cent,  interest  on  the  money  advanced,  and  also  the 
premiums  of  insurance  on  the  life  of  the  Plaintiff,  that 

is 
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18  to  say,  300/.  per  annum  for  the  interest  at  6/.  per 
cent,  on  5,000/.,  and  150/.  per  annum  for  the  premiums 
required  to  insure  the  life  of  the  Plaintiff,  then  of  the 
age  of  thirty-seven  years,  for  the  sum  of  6,000/. 

The  advance  by  Sir  John  Wilson  was  regulated  and 
conducted  in  exactly  the  same  manner.  By  the  second 
deed,  in  consideration  of  the  sum  of  4,000/.,  the  Plain- 
tiff granted  an  annuity  of  360/.  per  annum  to  Sir  John 
Wilson,  for  the  life  of  the  Plaintiff,  secured  in  like 
manner  on  his  reversionary  interest  in  the  family  estates. 


1869. 


But  the  matter  did  not  and  indeed  could  not,  rest 
there.  This  was  sufficiently  obvious  : — that  if  nothing 
more  was  done,  during  the  life  of  Sir  Robert  Bromley ,  at 
least,  the  Plaintiff  would  have  no  means  of  paying  the 
annuity  as  it  accrued  due,  nor  would  the  annuitants  have 
any  means  of  enforcing  or  obtaining  payment  of  it.  In 
order  to  obviate  this  difficulty,  the  following  expedient 
was  resorted  to: — The  Plaintiff  purchased  from  the 
Albert  Life  Assurance  Company  an  annuity  of  460/.  to 
last  for  five  years  if  Sir  Robert  and  the  Plaintiff  should 
both  so  long  live,  at  the  price  of  1,766/.,  and  he  bought 
another  annuity  of  360/.,  to  last  the  same  time,  at  the 
price  of  1,412/.  It  was  settled  that  Smith  should 
receive  from  the  office  the  annuity  of  460/.  so  long  as 
it  endured,  and  Sir  John  Wilson  should  receive  the  an- 
nuity of  360/.  in  like  manner.  The  whole  transaction 
was  concluded  on  the  8th  of  December,  1863,  and 
4,000/.  was  then  paid  to  the  Plaintiff  on  behalf  of 
Mr.  Smith  (1,000/.  having  been  previously  by  anticipa- 
tion paid  to  him),  thus  making  up  the  6,000/.  which  was 
paid  to  him  in  Bank  of  England  notes.  Out  of  this 
money,  the  Plaintiff  paid  1,766/.  to  the  Albert  Life  As- 
surance  Company  for  the  annuity  granted  by  them.  At 
the  same  time,  4,000/.  was  paid  to  the  Plaintiff  on  behalf 
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of  Sir  John  WiUon^  out  of  which  the  Plaintiff  paid  1,412/. 
to  the  Albert  Life  Assurance  for  the  second  annuity  of 
360/.  granted  by  them.  After  deducting  those  two  sums, 
amounting  together  to  3,175/.,  the  balance  of  5,823/., 
remaining  in  the  hands  of  the  Plaintiff,  was  further  re- 
duced by  payment  of  the  costs  of  the  transaction. 
What  those  amounted  to  does  not  appear,  however  the 
Plaintiff  swears  he  only  received,  for  his  own  use  and 
benefit,  5,000/.  out  of  the  transaction,  and  if  this  be 
correct,  the  balance  of  823/.  must  be  attributed  to 
costs  or  incidental  expenses,  but  the  amount  of  those 
are  not  now  in  question,  and  the  payment  of  the  whole 
sum  of  9,000/.  to  the  Plaintiff  is,  as  I  have  said,  proved, 
though  it  was  at  the  time  and  as  part  of  the  same  trans- 
action reduced  by  the  payments  I  have  already  stated. 


This  is  the  first  dealing  between  the  Plaintiff  and  the 
Defendants.  It  is  impugned  by  the  bill,  it  is  defended 
by  the  Defendants,  and  they  bring  forward  a  large 
amount  of  testimony  to  establish  that  the  sums  so  ad- 
vanced were  the  regular  and  admitted  market  price  of 
purchasing  and  granting  such  annuities.  This  transac- 
tion, however,  is  not  now  subsisting;  it  has  been 
wholly  superseded  by  and  merged  in  the  subsequent 
transactions  which  occurred  in  the  month  of  April,  1855. 
It  is  only  necessary  to  understand  it,  because  the  mode  of 
putting  an  end  to  it  formed  one  of  the  elements  in  the 
new  dealing  which  took  place  between  the  Plaintiff  and 
Defendants. 

The  ages  of  the  Plaintiff  and  his  father  and  mother  are 
material  for  the  due  appreciation  of  both  transactions. 
In  December,  1854,  Sir  Robert  Bromley  was  seventy-five 
years  old.  Lady  Bromley  was  sixty-six  years,  and  the 
Plaintiff  was  thirty-seven,  having  been  born  on  Christ- 
mas Day,  1816.      In  April,  1855,  Sir  Robert  Bromley 
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was  in  his  seventy-seventh  year,  and  the  Plaintiff  was 
thirty-eight  years  and  four  months  old,  the  time  which 
elapsed  between  the  first  and  second  transactions  being 
sixteen  months,  within  a  few  days. 

The  Plaintiff,  as  is  usual  in  such  cases,  found  that 
the  money  he  had  borrowed  lasted  him  but  a  very  short 
time,  and  accordingly,  in  March,  1855,  he  applied  to 
the  same  persons  for  a  further  advance.  The  new 
transaction  was  professedly  arranged  on  the  same  terms, 
that  is  to  say,  upon  the  principle  of  obtaining  6/.  per 
cent,  annual  interest  for  the  advances,  and  paying  the 
premiums  necessary  to  insure  the  life  of  the  Plaintiff. 
But  it  was  deemed  advisable,  that  it  should  be,  as  it 
were,  a  new  transaction  beginning  from  that  time,  and 
consequently,  that  the  former  transaction  should  be 
closed,  and  for  this  purpose,  it  was  necessary,  in  the 
first  place,  that  the  Plaintiff  should  redeem  the  first 
annuities,  and  that  he  should  grant  fresh  ones  for  the 
amount  of  the  loans  required  by  him.  In  the  next 
place,  the  Defendants  Smith  and  Sir  John  Wilson 
began  to  be  apprehensive  that  Sir  Robert  Bromley's  life 
might  be  prolonged  beyond  December ,  1858,  and  there- 
fore, instead  of  limiting  the  security  to  be  obtained  from 
the  Albert  Insurance  Company  to  annuities  granted  for 
five  years,  upon  the  calculation  that  those  would  exceed 
the  period  of  the  joint  lives  of  the  Plaintiff  and  his 
father,  it  was  settled,  that  the  annuities  to  be  granted 
by  the  Albert  Insurance  Company  should  be  so  modi- 
fied as  to  make  them  last  for  the  joint  lives  of  Sir 
Robert  Bromley  and  the  Plaintiff,  however  long  that 
period  might  last. 


1859. 


Accordingly,  what  took  place  was  this : — Smith  ad- 
vanced to  the  Plaintiff  8,000/.,  as  the  purchase-money 
for  an  immediate  annuity  of  763/.  for  the  life  o^  the 
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PlaintifT,  Becured  od  the  reversionary  interest  of  the 
PlaintiflP  in  the  family  estates.  Out  of  that  8,000/.,  the 
Plaintiff  paid  back  to  Mr.  Smith  6,112/.  lOs.,  which 
was  the  price  for  the  redemption  of  the  annuity  of  460/. 
fixed  by  the  deed  of  December,  1853.  This  left  a 
balance  of  2,887/.  10s.  in  the  Plaintiff's  hands,  but  out 
of  this  he  paid  a  further  sum  of  1,372/.  lOs.  to  the 
Albert  Office,  as  the  price  of  an  annuity  of  460/.,  to 
commence  at  the  end  of  the  annuity  of  450/.  already 
granted  by  the  Albert  Office  in  December,  1863,  and 
which,  in  any  event,  was  determinable  at  the  expiration 
of  five  years,  and  which  annuity  was  to  continue  for  the 
joint  lives  of  Sir  Robert  Bromley  and  the  Plaintiff, 
however  remote  that  period  might  be.  By  this  means, 
therefore,  in  any  event,  the  payment  of  450/.,  part  of 
the  annuity  of  763/.  granted  to  the  Plaintiff,  was  pro- 
vided for  until  the  reversionary  interest  of  the  Plaintiff 
became  vested  in  possession,  but  it  left  the  present  pay- 
ment of  313/.,  the  remainder  of  that  annuity  of  763/., 
unprovided  for  during  the  joint  lives  of  the  Plaintiff  and 
his  father.  In  like  manner.  Sir  John  WiUon  paid  to 
the  Plaintiff  9,000/.,  as  the  purchase-money  for  an  im- 
mediate annuity  of  858/.  granted  for  the  hfe  of  the 
Plaintiff  to  Sir  John  Wilson,  secured  on  the  rever- 
sionary interest  of  the  Plaintiff  in  the  family  estates. 
Out  of  this  9,000/.,  the  Plaintiff  repaid  to  Sir  John 
Wilson  the  sum  of  4,090/.,  being  the  redemption  money 
fixed  for  the  re-purchase  of  the  annuity  of  360/,  by  the 
deed  of  December,  1853.  This  left  in  the  PlaintifTs  hands 
a  balance  of  4,910/.,  but  this  balance  was  further  re- 
duced by  a  payment  of  1,098/.,  which  was  paid  to  the 
Albert  Insurance  Office,  as  the  consideration  for  the 
grant  of  an  annuity  of  360/.,  to  commence  at  the  expi- 
ration of  the  annuity  of  360/.  already  granted  by  the 
Albei't  Insurance  Company  in  December,  1853,  and 
which,  at  the  latest,  ceased  in  the  month  of  December, 
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1868.  This  new  annuity  was  to  continue  till  the  death 
of  either  Sir  Robert  Bromley  or  the  Plaintiff,  however 
remote  that  might  be.  This,  therefore,  as  in  the  ana- 
logous instance  of  Henry  Porter  Smithy  provided  for 
the  payment  of  360/.,  part  of  the  annuity  of  858/.,  now 
granted  to  Sir  Joh?i  Wilson,  until  the  reversionary  inte- 
rest in  the  family  estates  in  tail  vested  in  possession. 
But  it  left  the  payment  of  478/.,  the  remainder  of  this 
annuity  of  858/.,  unprovided  for  during  the  joint  lives 
of  the  Plaintiff  and  his  father. 


1859. 


Bromlet. 
Smith 

V. 

Beomlet. 


The  annual  payment,  during  the  joint  lives  of  the 
Plaintiff  and  his  father,  of  the  two  sums  of  313/.  and 
498/.,  amounting  altogether  to  811/.,  had  therefore  still 
to  be  provided  for.  This  object  could  not  be  accom- 
plished by  the  present  purchase  of  an  annuity  from  the 
Albert  Life  Office,  for  the  balance  of  the  two  sums  of 
money  paid  by  the  Plaintiff,  and  remaining  in  his  hands, 
were  not  sufficient  for  this  purpose,  and  at  the  same  time 
to  leave  anything  substantial  for  the  Plaintiff  to  receive ; 
for  out  of  the  8,000/.  paid  to  him  by  the  Defendant 
Smith,  the  Plaintiff  had  already  but  1,515/.  remaining, 
and  out  of  the  9,000/.  paid  to  him  by  Sir  John  Wilson 
he  had  but  the  balance  of  3,812/. 

If,  therefore,  the  Albert  Company  were  to  grant  a 
present  annuity  of  811/.  during  the  joint  lives  of  the 
Plaintiff  and  his  father,  that  would  only  be  accom- 
plished by  securing  to  the  Albert  Company  the  price  of 
that  annuity  by  a  mortgage  on  the  reversionary  interest 
of  the  Plaintiff.  Accordingly,  this  part  of  the  arrange- 
ment was  accomplished  in  the  following  manner  : — 
The  Albert  Company  undertook  to  pay  for  this  unpro- 
yided  portion  of  the  two  annuities,  amounting  together 
to  the  sum  of  811/.,  in  consideration  of  receiving  a  sum 
of  161/.  paid  dowD^  and  a  further  sum  of  10,000/.,  to  be 
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secured  by  a  judgment  and  by  a  mortgage  on  the  rever- 
sionary interest  of  the  PlaintifT  in  the  family  estates. 
This  sum  was  ascertained  in  the  following  manner : — 
The  annuities  they  would  have  to  pay  were  811/.;  the 
sum  necessary  to  insure  the  life  of  the  Plaintiff,  to  secure 
the  sum  of  10,000/.  would  be  280/.  16$  8d,,  the  interest  on 
10,000/.  at  6/.  per  cent,  would  be  600/.,  and  those  sums 
altogether  amounting  to  1 ,691/.  \6s.  8rf.  Besides  those, 
the  sums  to  be  paid  to  Mr.  Smith  and  Sir  J.  Wilson, 
who  had  other  claims,  amounted  to  per  annum  810/., 
making  2,501/.  16^.  8d.  to  be  annually  allowed  to  them 
in  respect  of  the  payments  they  had  to  make,  and  which 
would  balance  those  payments. 

The  payments,  therefore,  which  they  had  to  make 
in  the  fii*st  instance,  were  for  premiums  of  insurance 
and  interest  on  the  10,000/.,  880/.  16^.  8rf.;  and  se- 
condly, the  annuities  to  Mr.  Smith  and  Sir  John  Wil- 
son, amounting  to  the  sum  of  1,621/.,  making  the  same 
sum  total  of  2,501/.  I6s.  8rf. 

The  account  is  thus  stated  by  the  Albert  Assurance 
Company  m  their  answer: — "And  I  further  say,  that 
the  Plaintiff  also  signed  an  account  between  himself 
and  the  said  Albert  Assurance  Company,  being  the 
account  which  in  the  said  indenture  of  mortgage  of  the 
14th  day  of  April,  1855,  is  recited  to  have  been  settled 
and  signed  on  the  day  of  the  date  of  such  indenture, 
which  was  in  the  words  and  figures  following,  that  is  to 
say  ;"— 

Henry  Bromley,  Esq.,  in  account  with  Swynfen  Jercis 
Esq.,  Dr.  Henry  Urmston  Thomson  and  Sir  IVilliam 
Henry  Dillon  (being  the  account  referred  to  in  a 
certain  deed  of  mortgage,  dated  the  14th  day  of  ^pril, 
1 855,  to  which  the  aforesaid  are  parties). 

1855,  ^pril  14th.— To  amount  of  the  conside- 
ration 
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ration  for  annuity  of  1,69]/.  I6s,  Sd,  granted        £ 
by  the  Albert  Life  Assurance  Company^  and 
payable  during  the  joint  lives  of  the  said 
Henry   Brovtley  and  his  father   Sir  Robert 
Howe  Bromley,  Bart,  .         .         .         .10,151 

To  stamp  for  the  grant  .         .         .         .  51 

To  amounts  of  the  consideration  for  annuities 
of  450/.  and  860/.  granted  by  the  said  Albert 
Life  Assurance  Company,  and  payable  during 
the  remainder  of  the  joint  existence  of  the 
said  Henry  Bromley  and  Sir  Robert  Howe 
Bromley  after  the  expiration  of  the  term  of 
annuities  of  450/.  and  360/.  grailted  by  the 
said  company  to  the  said  Henry  Bromley  on 
the  8th  day  o^  December,  1853  .  .  .  2,470 
To  stamps  for  the  grants        .         .         .         .  12 


s» 


1859. 


10 
10 


£12,685     0 


That  explains  bow  the  12,685/.  is  made  up. 

That  is  the  debtor  account, — the  creditor  account  is 
this: — 
April  14th. 

By  amount  secured  by  the  mortgage  deed  above         £       s. 
mentioned 10,000     0 

By  cash  received  of  Mr.  Henry  Bromley  .      2,685     0 

£12,685     0 


That,  although  stated  in  a  different  form,  is  exactly, 
in  its  results,  the  same  transaction  as  that  which  I 
have  stated  to  have  taken  place. 

Evidence  is  brought  forward,  to  which  I  will  pre- 
sently refer,  with  a  view  to  shew  that  the  sums  paid 
and  the  annuities  granted  were  the  fair,  regular  and 
market  price  for  each  part  of  this  transaction.  As- 
iBuming  this  to  be  the  case,  it  cannot  be  denied,  that 

if 
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if  it  is  to  be  regarded  as  a  whole,  it  pressed  heavily 
on  the  Plaintiff.  To  him  the  result  of  it  was,  that  he 
got  6,176/.  in  cash,  that  he  granted  annuities  for  811/., 
and  that  his  estate  was  charged  with  18,202/.  debt, 
and  in  this  result  I  omit  the  consideration  of  costs 
and  expenses,  which  necessarily  must  have  been  very 
heavy  in  such  a  complicated  transaction,  involving  the 
preparation  and  execution  of  so  many  deeds.  The 
Plaintiff  sweara  he  only  put  into  his  pocket,  out  of  these 
transactions,  the  net  sum  of  8,695/.  According  to  the 
Defendants*  shewing,  he  obtained  on  both  these  trans- 
actions the  sum  of  11,000/.,  subject  to  the  necessary 
deductions  for  costs  and  expenses.  According  to  the 
Plaintiff's  statement,  after  deducting  costs,  he  only 
obtained  8,695/.  One  thing  is  clear,  that  if  the  former 
transaction  had  been  allowed  to  remain  unaltered,  and 
the  parties  had  proceeded  to  negotiate  a  fresh  loan,  in 
the  same  manner  as  if  they  had  been  strangers  to  the 
first  transaction,  and  upon  the  same  footing,  which 
might  have  been  done,  assuming  that  the  Plaintiff's 
share  in  the  net  rental  of  the  settled  estates  would 
have  amounted  to  2,500/.  per  annum,  he  would  have 
saved,  in  the  first  place,  2,002/.  10^.  paid  for  the  re- 
demption of  the  two  first  annuities,  and  he  would,  in 
the  second  place,  have  saved  the  2,470/.  lOs,  paid  for 
converting  the  annuities  for  the  joint  lives  of  himself 
and  his  father,  determinable  at  the  expiration  of  five 
years,  into  annuities  for  the  joint  lives  of  his  father 
and  himself,  if  that  event  occurred  subsequently  to 
December,  1858.  It  is  also  clear,  that,  as  Sir  Robert 
was  about  one  year  older  in  1855,  the  second  transac- 
tion, if  varied  at  all  in  this  respect,  ought  to  have  been 
in  a  direction  more  favorable  to  the  Plaintiff.  If  the 
second  loan  had  been  negotiated  upon  the  same  terms, 
in  all  respects,  as  the  former  one,  the  Plaintiff,  accord- 
ing to  the  statement  on  both  sides,  would  have  obtained 

a  large 
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a  large  amount  of  money  to  meet  his  wants,  and  he 
wou]cI  have. saved  at  least  9,000Z.  in  the  amount  of  the 
additional  charge  to  be  thrown  on  his  reversionary  life 
estate. 

The  question  is,  whether  this  transaction  can  be  im- 
peached in  this  Court,  having  regard  to  the  circumstances 
established  by  the  evidence  to  which  I  am  about  to  refer  ? 
In  the  first  place,  on  behalf  of  the  Defendants,  it  is,  in 
my  opinion,  established  by  the  evidence,  that  Mr.  Rogers 
acted  as  the  solicitor  of  the  Plaintiff  throughout,  and 
not  as  solicitor  of  any  other  person.  That  he  was  well 
acquainted  with  the  Defendants  who  transacted  the 
matter,  and  that  he  had  had  dealings  with  them  before  is 
clear,  but  this  is  always  or  generally  the  case  in  such 
matters  as  these,  and  is  not,  in  my  opinion,  very 
material. 


In  the  second  place,  it  is  also,  in  my  opinion,  clearly 
established,  that  the  Plaintiff  knew  perfectly  well  what 
he  was  doing  throughout,  and  that  the  whole  matter 
was  clearly  explained  to  him  in  untechnical  language. 
The  paper  written  and  signed  by  him  is  conclusive 
evidence  of  this  fact.  He  was,  moreover,  a  gentleman 
of  mature  years,  in  the  vigour  of  his  life  and  intellect, 
and  at  that  period  of  life  when,  if  ever,  he  must  have 
been  most  competent  to  understand  such  matters.  He 
had  also,  as  appears  from  what  I  have  already  stated, 
experience  of  such  transactions,  both  on  his  own  account 
and  those  of  his  brother.  It  was  with  this  knowledge, 
and  surrounded  with  these  circumstances,  that  the 
Plaintiff  entered  into  the  transaction  of  Aprils  1855, 
which  I  have  described,  as  it  is  established  by  the  facts 
proved  or  admitted  in  the  case. 

It  is  now  necessary  to  consider  the  principles  of  law 

applicable 
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applicable  to  this  case.  The  general  rule  is  this: — 
When  a  person  deals  with  an  expectant  heir  for  his  re- 
version, and  the  dealing  is  disputed,  the  burthen  of 
proof  lies  upon  the  person  so  dealing  to  prove  the  fair- 
ness of  the  transaction.  Is  there  anything  in  this  case 
to  prevent  the  application  of  that  rule?  That  Courts 
of  Equity  look  with  peculiar  favor  on  expectant  heirs 
dealing  for  their  expectancies  is  not  to  be  disputed. 
But  in  the  first  instance,  a  distinction  is  taken,  on  behalf 
of  the  Defendants,  that  this  Court  does  not  look  at  a 
charge  upon  the  reversion  in  the  same  light  as  it  does 
the  sale  of  the  reversion,  and  though  the  words  of  the 
reported  cases  are — ''an  expectant  heir  dealing  for 
his  expectancy  and  reversion,"  those  words,  it  is  con- 
tended, are  confined  to  cases  of  sale,  and  do  not  extend 
to  cases  of  charge  or  money  borrowed  upon  the  security 
of  the  reversion.  I  am  unable,  however,  to  discover 
anything  that  warrants  such  a  distinction.  On  prin- 
ciple, it  clearly  cannot  be  supported,  for  a  mortgage  or  a 
charge  is  always  considered  in  this  Court  as  a  sale 
pro  tanto,  and  it  would  be  a  very  easy  but  a  very 
transparent  device,  in  any  case  when  a  sale  was  really 
intended,  to  call  it  a  charge,  and  make  the  conditions  of 
redemption  such  as  to  render  it  clear  that  the  redemp- 
tion would  be  impossible,  and  that  the  charge  must 
exhaust  the  whole  value  of  the  interest  of  the  borrower 
when  it  becomes  vested  in  possession.  If  it  cannot  be 
founded  on  principle,  as  little  can  it  be  rested  on  reported 
decisions.  I  cannot  find  that  any  such  distinction  has 
ever  been  countenanced  by  anything  to  be  found  in  the 
books.  The  case  of  Davis  v.  The  Duke  of  Marl- 
borough (a),  is  certainly  all  but  an  express  decision  the 
other  way,  and  the  observations  of  Lord  JEldon,  fre- 
quently referred  to  in  the  course  of  the  argument,  which 
are  to  be  found  in  page  154  of  that  report,  expressly 

Jay 
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lay  down,  that  a  grant,  by  an  expectant  heir,  of  a 
present  annuity  charged  upon  an  estate  in  expectation 
is  a  dealing  within  the  meaning  of  the  rule,  and  that 
such  an  heir  is  entitled  to  the  protection  given  by  the 
Court  of  Equity  to  an  heir  apparent  dealing  for  his  ex- 
pectation. 

It  was  argued,  that  if  the  raising  of  money  in  this 
way  be  not  permitted  to  be  accomplished  directly,  it 
will  be  so  indirectly;  that  nothing  can  prevent  an  ex* 
pectant  heir  from  permitting,  either  by  confession  or 
warrant  of  attorney  or  adversely,  a  judgment  to  be 
entered  up  against  him ;  that  the  judgment,  so  entered 
up,  will  bind  the  reversion,  and  will  become  a  charge 
upon  it,  and  that  in  this  mode,  at  least,  the  reversion 
may  be  sold.  I  think  however  the  cases  are  dis* 
tinguishable ;  the  case  of  an  adverse  judgment  is  not 
a  direct  dealing  by  the  expectant  heir  with  his  reversion, 
and  if  it  were,  the  reversion  would  be  sold  by  auction, 
which  it  is  admitted  may  be  done,  and  by  this  means  the 
heir  obtains  a  tolerably  certain  proof  that  he  has  obtained 
for  his  reversion  as  much  as  it  is  worth  ;  but  if  not  sold 
by  auction  and  the  judgment  were  only  part  of  the 
transaction,  it  would  not  affect  the  view  which  the  Court 
would  take  of  the  case.  I  am,  therefore,  of  opinion,  that 
the  fact,  that  this  is  a  charge  and  not  a  sale,  does  not 
affect  the  case,  and  that  though  it  is  a  charge  effected 
upon  a  reversion,  this  does  not  prevent  the  application  of 
the  rule. 


1869. 


The  next  question  is,  does  the  fact  that  the  expectant 
heir  is  a  person  of  mature  age  prevent  the  application 
of  the  rule  ?  This  also  appears  to  me  to  be  settled  in 
the  negative  by  the  decided  cases.  In  the  case  of  The 
Earl  Portmore  v.  Taylor  {a),  the  expectant  heir  was 

thirty-six 
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thirty-six  years  of  age,  and  in  none  of  the  cases  does  the 
age  of  the  expectant  heir  appear  to  have  been  regarded 
as  a  matter  of  importance.  Lord  Eldon^  in  Davis  ▼• 
The  Duke  of  Marlbcrovgh  (a)  says,  ''  according  to  the 
decisions  of  this  Court,  I  do  not  think  that  years  make 
much  difference  in  the  protection  afforded  to  an  ex- 
pectant heir."  I  think,  therefore,  the  fact,  that  in  case 
before  me  the  Plaintiff  was  in  his  thirty-ninth  year  in 
April,  1855,  does  not  debar  him  from  asking  relief  in 
Court. 


The  next  question  is,  does  the  fact,  that  the  expectant 
heir  was  well  acquainted  with  and  fully  understood  the 
whole  nature  of  the  transaction,  prevent  the  application 
of  the  rule  ?  Here  again,  upon  a  reference  to  the  de- 
cided cases,  no  such  distinction  is  found  to  prevail.  Lord 
Eldon,  in  the  case  already  referred  to,  expressly  declares 
the  non-application  of  it,  for  although  he  admits  his 
feeling  to  be,  that,  in  many  caseB,  those  who  seek  relief 
from  these  annuities  have  really  taken  as  much  ad- 
vantage of  the  annuitants  as  those  annuitants  have 
taken  of  them,  still  he  says,  that  the  expectant  heir 
is  entitled  to  the  benefit  of  the  principle,  and  casts 
the  burthen  on  the  annuitant  to  shew  that  the  bargain 
was  reasonable. 

Neither  is  it  necessary  for  the  heir  to  shew  that  he 
was  in  distress  for  money  at  the  time ;  that  fact  is  as- 
sumed, from  the  circumstance  of  his  having  dealt  with 
any  one  upon  such  a  footing,  and  the  assumption,  that 
the  person  advancing  the  money  has  possibly  taken 
advantage  of  that  distress,  is  the  reason  why  the  Court 
throws  upon  him  the  burthen  of  proving  that  the  bargain 
be  executed  was  reasonable. 

It 
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It  was  argued,  with  much  force,  tliat  the  doctrine  of 
the  Court,  in  such  matters,  is  in  truth  an  injury  to  the 
persons  intended  to  be  protected,  and  that  to  prevent 
any  person,  however  great  may  be  his  necessity,  from 
raising  any  money  upon  the  reversion  of  his  estate, 
unless  at  the  peril  of  having  the  whole  transaction 
ripped  up  in  the  Court  of  Chancery,  and  being  put  to 
the  proof  of  establishing  the  fairness  and  reasonableness 
of  the  terms  upon  which  it  was  conducted,  only  pro- 
duces this  effect : — ^That  it  adds  to  the  transaction  the 
additional  element  of  uncertainty,  which  must  be 
paid  for  by  the  borrower,  and  therefore  increases  the 
exorbitancy  of  the  terms  required  from  the  heir,  in  order 
to  pay  the  lender  for  the  liability  he  incurs  of  the 
bargain  being  afterwards  contested.  It  is  not  my 
province,  in  this  place,  nor  am  I  disposed,  to  express 
any  dissent  from  or  assent  to  the  argument  thus 
adduced.  The  province  of  the  Judge  sitting  in  the 
Court  is,  to  administer  and  not  to  reform  the  Law,  and 
so  long  as  the  legislature  thinks  fit  to  leave  the  law  in 
its  present  state,  this  Court  must  apply  the  principles  it 
finds  established,  and  must  administer  relief  to  expectant 
heirs,  who,  after  they  have  come  into  possession  of  their 
property,  complain  of  the  unconscionable  bargains  which 
they  have  previously,  from  necessity,  been  compelled  to 
enter  into,  with  persons  who  would  advance  their  money 
to  them  upon  no  other  terms. 


186d. 
Beomlbt 

V, 

Smith, 
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V. 
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Having  then  arrived  at  the  conclusion  that  the  three 
following  matters,  viz.,  first,  that  the  transaction  was  a 
charge  and  not  a  sale,  secondly,  that  the  Plaintiff  was 
a  man  of  mature  age,  and  thirdly,  that  he  perfectly 
understood  the  nature  and  extent  of  the  transaction,  do 
not,  whether  taken  separately  or  conjointly,  disentitle 
the  Plaintiff  to  relief,  the  only  matter  that  remains  to  be 
considered  is,  whether  the  Defendants  have  discharged 
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the  burthen  which,  as  I  have  stated,  the  mle  of  the 
Court  throws  upon  them,  viz.,  that  of  proving  that  the 
bargain  of  1855  was  a  fair  and  reasonable  bargain  ?  In 
my  opinion,  they  have  failed  in  accomplishing  their 
task. 

In  the  first  place,  I  examine  the  transaction  by  taking 
each  case  separately,  and  then  by  taking  the  whole 
conjointly.  In  taking  each  case  separately,  the  fol- 
lowing results  appear : — First,  as  to  the  Albert  As- 
surance  Company,  I  have  no  evidence  before  roe  to  shew 
that  the  sum  of  10,000/.  charged  on  the  reversion,  to- 
gether with  the  sum  of  151/.  paid  down,  was  a  fair  and 
proper  price  for  the  annuity  of  811/.  per  annum;  and 
what  is  more,  I  have  evidence  of  the  Defendants  before 
roe,  which,  by  analogy  and  inference  from  their  state- 
ment of  what  is  fair,  leads  me  to  the  conclusion,  that 
even  without  the  payment  of  151/.,  the  charge  of 
10,000/.  was  too  large  a  price  to  be  paid  for  that  an- 
nuity. 


Secondly.  As  to  Mr.  Smit/i,  it  is  obvious  that  by 
blending  the  old  annuity  into  a  fresh  annuity,  instead  of 
purchasing  an  additional  annuity,  he  obtained  112/.  or 
one  quarter's  annuity  from  the  Plaintiff,  which  he  could 
not  otherwise  have  obtained. 

Thirdly.  The  same  observation  applies  to  Sir  John 
Wilson,  although  the  amount,  in  his  case,  is  smaller, 
viz.  the  sum  of  90/. 

These  facts  prove,  that  a  sum  was  given  in  this  case 
larger  than  what  ought  to  have  been  given,  although, 
having  regard  to  the  magnitude  of  the  transaction,  the 
excess  is  not  considerable.  In  my  opinion,  the  trans- 
action cannot  properly  be  regarded  as  three  separate 
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transactions,  but  really  was,  and  ought  to  be  re- 
garded as  one  combined  operation,  in  which  both  the 
Albert  Life  Assurance  Company^  Mr.  Smith  and  Sir 
John  Wilson  were  jointly,  for  their  different  interests, 
concerned.  I  not  only  give  the  Defendants  full  credit 
for  their  denial  of  any  collusion  or  concert,  but  T  am 
convinced  that  nothing  of  that  sort  existed  between 
them,  in  any  improper  sense  of  the  word.  Of  this,  I 
am  equally  convinced,  that  Mr.  Smith's  bargain  with 
the  Plaintiff  could  not  have  been  effected,  except  through 
the  instrumentality  of  the  Albert  Insurance  Company, 
or  of  some  other  Insurance  Company,  which  would 
have  acted  a  similar  part ;  and  also,  that,  in  like  manner. 
Sir  John  Wilson's  advances  to  the  Plaintiff,  and  the 
security  of  his  annuity,  could  only  have  been  effected 
through  the  Albert  Life  Assurance  Company,  or  some 
person  or  company  who  would  have  performed  the  part 
sustained  by  them  in  this  matter. 


1869. 


It  is,  in  fact,  one  transaction  in  every  proper  sense  of 
the  term.  The  parties  to  it  act  quite  openly,  they  say  to 
the  Plaintiff,  *^  we  will  not  deal  with  you  upon  any 
other  terms  than  these ;"  the  Plaintiff  understands  this, 
he  learns  what  those  terms  are,  and  he  agrees  to  them, 
but  the  real  fact  is,  that  the  whole  matter  is  one  trans- 
action, by  which  the  Plaintiff  is  to  obtain  as  much 
money  as  he  can  upon  the  security  of  his  reversionary 
life  estate,  and  into  that  transaction  four  parties  enter; 
first,  the  Plaintiff,  who  borrows  the  money;  secondly 
and  thirdly,  Henry  Porter  Smith  and  Sir  John  Wilson, 
who  between  them  advance  the  money;  and  fourthly, 
the  Albert  Life  Assurance  Company,  who  in  conside- 
ration of  receiving  a  part  of  that  money  and  the  mort- 
gage of  the  Plaintiff's  reversion,  secure  to  Mr.  Smith 
and  Sir  John  Wilson  the  due  payment  of  the  annuities 
granted  to  them  by  the  Plaintiff. 

So 
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So  regarding  the  matter,  the  Defendants  themselves 
have  supplied  roe  with  a  test  by  which  to  appreciate  the 
character  and  to  decide  upon  the  fairness  and  reason- 
ableness of  the  bargain  of  April,  ISSd,  and  that  test  is, 
the  previous  bargain  of  December,  1853.  The  situation 
of  the  Plaintiff  was  more  favorable  to  him,  in  Ajnil, 
1855y  for  the  purpose  of  raising  money,  than  it  was 
in  December,  1853;  he  ought,  therefore,  to  have  been 
able  to  raise  the  money  upon  terms  not  less  favorable 
than  those  on  which  he  obtained  it  before ;  the  income 
of  the  estate  being,  as  it  was  proved  to  have  been,  suffi- 
cient to  pay  the  full  amount  of  these  annual  charges 
which  would  fall  upon  it  when  he  came  into  possession. 
In  December,  1853,  the  Plaintiff  obtained  between  5,000/. 
and  6,000/.,  by  granting  two  annuities,  amounting  to- 
gether to  810/.  In  April,  1855,  he  obtained  from  600/. 
to  700/.  less,  upon  granting  two  annuities  amounting 
together  to  811/.,  and  giving  a  mortgage  upon  his 
reversionary  estate  for  10,000/.  Another  mode  of 
stating  the  case,  is  this: — In  December,  1853,  the 
Plaintiff  obtained  5,825/.  as  the  price  for  granting  a 
present  annuity  of  810/.  redeemable  on  payment  of 
9,202/.  In  April,  1855,  having  redeemed  the  former 
annuities,  he  obtains  11,000/.,  as  the  price  for  granting 
a  present  annuity  of  1,621/.,  redeemable  on  payment  of 
18,202/.  and  a  mortgage  of  10,000/.;  this  result  is 
arrived  at  by  adopting  the  Defendants'  figures,  and 
without  taking  into  account  the  expenses,  all  of  which 
fell  upon  the  Plaintiff,  and  which  appear  to  have  been 
very  heavy. 


When  the  transaction  is  dissected  and  the  details  are 
examined,  the  pressure  upon  the  Plaintiff  becomes  still 
more  apparent.  No  reason  is  suggested  why  the  trans- 
action of  December,  1853,  was  annulled,  and  a  wholly 
new  one  set  on  foot,  beyond  this : — which  exists  in  all 
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these  cases,  Datnely,  that  the  Defendants  would  only 
deal  upon  that  footing,  and  yet,  the  immediate  effect  of 
annulling  the  old  transaction  and  merging  it  into  the 
new  one  was,  in  the  first  place,  that  in  order  to  effect  it 
the  Plaintiff  had  to  pay  202/.  to  Mr.  Smith  and  Sir 
John  Wilson,  purely  gratuitously,  and  for  which  he  got 
nothing  in  the  shape  of  an  equivalent;  and  in  the  second 
place,  he  had  to  pay  2,470/.  to  the  Albert  Insurance 
Company  in  order  to  eliminate  from  the  annuity  of  810/. 
granted  by  that  company  upon  the  terms  that  it  was  to 
cease,  either  at  the  end  of  five  years  or  at  the  termination 
of  the  joint  lives  of  Plaintiff  and  his  father,  whichever 
event  should  first  happen,  the  first  term,  namely,  that 
it  was  to  be  determined  at  the  end  of  five  years.   In  any 
event,  this  2,470/.  paid  to  the  Albert  Insurance  Com-, 
pany  was  a  pure  loss  to  the  Plaintiff,  for  which   he 
received  nothing   in    the  shape  of  equivalent.      It  is 
true,  that  if  Sir  Robert  had  survived  the  five  years, 
it  would  have  been  necessary  to  provide  for  the  payment 
of  the  annuity  during  his  life,  but  even,  if  he  had  sur- 
vived at  the  end  of  five  years,  it  would  have  been  pos- 
sible  to    have  accomplished    this   upon   much   easier 
terms  than  by  the  payment  of  such  a  sum  of  money. 
If  the  first  transaction  was  a  fair  bargain,  as  the  De- 
fendants' witnesses  say  it  was,  and  if  it  was  no  more 
than   a   fair  bargain,  and  more   than   this  cannot  be 
assumed  in  favor  of  the  Defendants,  then  the  second 
must   be  considered   to  have  pressed   unfairly  on  the 
Plaintiff.     The  Defendants,  I  repeat,  supply  me  with  a 
test^  by  which  to  measure  the  character  of  the  second 
transaction,  and  that  test  produces  a  result  unfavorable 
to  them.     In  truth,  it  appears  to  me,  as  I  stated  it  to 
Sir  Richard  Bethell  in  the  course  of  his  argument,  as  if 
the  Defendants  had   taken  advantage  of  the  second 
application  for  money  by  the  Plaintiff  to  convert  the 
first  transaction  into  one  more  favorable  for  each  of  the 
VOL.  XXVI.  X  X  three 
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three  parties  concerned  in  the  advance  than  it  originally 
was,  and  that  they  did  this  by  the  means  of  annulling 
it  and  merging  it  in  the  second  arrangement. 

It  appears  from  this,  that,  in  my  opinion,  the  Plaintiff 
is  entitled  to  a  decree  upon  the  facts  proved,  unless  he 
has  disentitled  himself  to  it  by  the  form  of  his  pleadings. 
The  objection  urged  by  the  Defendants  upon  the  form 
of  the  pleadings  is  this : — It  is  shewn  that  the  Plaintiff 
has,  in  many  paragraphs  of  his  bill,  alleged  that  the 
Defendants  acted  in  concert  and  collusion  with  each 
other,  and  entered  into  a  conspiracy  to  injure  him  and 
benefit  themselves;  that  he  has  advanced  these  as- 
sertions with  unscrupulous  freedom  and  recklessness, 
and  that  this  case  is  wholly  disproved.  The  rule  of  this 
Court,  and  a  rule  very  properly  and  strictly  enforced,  in 
order  to  prevent  Plaintiffs  from  wilfully  bringing  forward 
such  grave  charges,  is,  that  when  such  grave  charges  are 
made  and  not  proved,  the  bill  must  be  dismissed  with 
costs.  I  do  not  dispute  the  rule  or  the  propriety  of  it 
I  consider,  however,  that  it  is  properly  limited  to  the 
extent  pointed  out  by  Lord  Cottenham,  in  the  case  of 
Archbold  v.  The  Charity  Commissioners  of  Ireland  (a). 
Those  observations,  in  my  opinion,  strictly  apply  to  this 
case.  The  relief  to  which  the  Plaintiff  is,  in  my  opinion, 
entitled  is  not  founded  on  any  fraud  or  conspiracy  on 
the  part  of  the  Defendants,  but  is  founded  on  the  fact 
that  they  were  all  parties  to  a  bargain  of  a  very  compli- 
cated character,  entered  into  with  the  Plaintiff  dealing 
with  them  for  his  expectancy,  which  they  have  failed  to 
prove  was  a  fair  and  reasonable  bargain.  It  is  true, . 
that  the  passages  pointed  out  to  me  in  16th,  17th,  18th, 
58th,  61st  and  63rd  paragraphs  of  the  bill  are,  or  at  least 
many  of  them  are,  contrary  to  the  proved  facts  of  the  case, 

but 
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but  it  must  be  admitted,  in  extenuation  of  such  state- 
ments, that  the  Court  has,  on  the  consideration  of  the 
evidence  atid  on  the  facts  proved,  come  to  the  conclusion, 
that  the  Defendants  Mr.  Smith,  Sir  John  Wilson  and 
the  Albert  Life  Assurance  Company  were  all  parties  to 
a  transaction  by  which  money  was  advanced  upon 
unfair  terms.  It  is  true,  that  Sir  John  Wilson,  as  I 
have  already  stated,  knew  nothing  about  it.  It  is  also 
true,  that  the  directors  of  the  Albert  Life  Assurance 
Company,  who  are  Defendants,  were  personally  wholly 
ignorant  of  the  whole  matter,  but  as  directors,  and  in 
what  I  may  call  their  quasi  corporate  character,  they 
are  responsible  for  the  acts  of  Mr.  Kirby  their  manager. 
He  wanted  to  make  a  good  bargain  for  the  company, 
but  he  forgot  that  this  Court  might  require  him  to  prove 
that  it  was  a  reasonable  bargain  for  the  Plaintiff  to  enter 
into. 


1869. 


It  is  with  respect  to  this  part  of  the  case,  namely, 
the  allegations  of  collusion  and  conspiracy,  and  which 
are  equivalent  to  fraud,  though  the  word  "/rawd"  is 
not  used  in  the  bill,  that  the  matter  I  have  alluded  to 
at  the  outset  of  these  observations  relates,  and  which 
has  been  strongly  pressed  upon  me  by  the  Plaintiff's 
counsel.  I  mean,  the  fact,  that  the  deeds  executed  by 
the  Plaintiff,  as  grantor  of  the  annuities  to  Mr.  Smith 
and  Sir  John  Wilson,  recited  that  the  Plaintiff  was 
tenant  in  tail  in  remainder  expectant  on  the  decease  of 
his  father,  whereas  his  interest  is  limited  to  a  life 
estate ;  and  that  declarations  asserting  his  interest  to 
be  an  estate  tail  were  prepared  for  him,  and  were  in 
fact  made  by  him  in  solemn  form,  on  both  occasions. 
Little  point  was  made  of  this  fact  by  the  Defendants' 
counsel,  because  it  appears  that  the  validity  of  the  deed 
of  appointment  o{  August,  1851,  could  not  be  impeached. 
In  my  opinion,  this  matter  has  no  direct  bearing  upon 
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the  case.  It  is,  in  my  opinion,  certain,  that  all  the 
parties  concerned  knew  or  ought  to  have  known  and 
had  received  distinct  notice,  that  the  Plaintiff  was  only 
tenant  for  life  in  remainder.  What  the  object  of  intro- 
ducing this  recital  was  I  abstain  from  examining  in  any 
detail ;  it  is  a  matter  not  creditable  to  anyone  concerned 
in  it,  not  certainly  to  the  person  who  introduced  the 
recital  into  the  deeds,  or  prepared  the  statutory  decla- 
rations, still  less  to  the  Plaintiff,  who  knowingly  tnade 
that  declaration  and  who  executed  the  deeds  containing 
the  recital.  I  will  not  pursue  the  subject  further,  be- 
cause, as  far  as  it  tells  in  favor  of  the  Defendadts  and 
against  the  Plaintiff,  in  my  opinion,  it  does  not  in  any 
respect  establish  against  the  Defendants  a  case  of  fraud, 
and  so  far  as  it  tells  against  the  Plaintiff,  it  can  but  go 
to  discredit  his  testimony.  But  in  truth,  there  is  not,  in 
this  case,  upon  any  important  point  any  conflict  of  testi- 
mony, and  if  there  were,  I  do  not  proceed  upon  the 
Plaintiff^'s  evidence,  or  indeed  upon  the  evidence  of  the 
witnesses  adduced  in  his  favor,  although  no  objection 
could  be  made  to  their  testimony.  I  proceed  upon  the 
Defendants*  testimony,  and  it  is  Upon  the  facts  proved 
and  admitted  by  them,  that  I  have  come  to  the  con- 
clusion, that  this  transaction  of  April,  1855,  is  one, 
which,  having  regard  to  the  principles  which  bind  a 
Court  of  Equity  in  such  cases,  cannot  be  allowed  to 
stand. 


I  must,  therefore,  in  the  case  of  Bromley  v.  Smith 
make  a  decree,  to  the  effect,  that  on  payment  by  the 
Plaintiff  of  the  sums  advanced  to  him  by  Mr.  Smith 
iand  Sir  John  Wilson,  together  with  interest  at  6/.  per 
cent,  per  annum,  the  deeds  must  be  delivered  up  to  be 
cancelled,  and  in  taking  that  account,  they  must  give 
credit  for  the  sums  paid  to  them  in  respect  of  their 
respective  annuities.    The  Albert  Life  Insurance  Coik- 

pany 
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pany  must  also  refund   the  sums  paid   to  them,  and 
must  deliver  up  the  mortgage  deed  to  be  cancelled. 

At  one  time^  in  the  course  oF  the  argument,  it  passed 
through  my  mind,  that  the  effect  of  annulling  the  trans- 
action of  1865  might  be  to  set  up  the  transaction  of 
December^  1853,  but  that  is  not  my  opinion.  I  men- 
tion it  now  for  the  purpose  of  guarding  against  any 
supposition  of  the  kind,  in  founding  the  decree  1  pro- 
pounce,  that  the  part  of  that  transaction  which  was  not 
annulled  by  the  deed  of  April,  1855,  still  remains. 

The  Albert  Company,  however,  must  repay  all  the 
sums  received  by  them  as  the  price  of  the  annuities 
granted  by  them  in  April,  1855,  which  will  now  be  put 
an  end  to,  and  as  two  of  the  annuities  which  were 
granted  by  them  in  December,  1853,  which  would  have 
expired  by  the  decease  of  Sir  Robert  Bromley,  were 
continued  in  April,  1855,  the  sums  received  by  them 
will  have  to  be  accounted  for,  and  they  must  be  charged 
with  interest  upon  the  sums  received  by  them,  at  the 
^ame  rate  as  that  which  the  Plaintiff  will  have  to  pay. 
Of  course,  in  taking  these  accounts,  they  will  be  allowed 
credit  for  all  suras  paid  by  them  for  or  on  account  of  the 
Plaintiff,  which  will  include  all  the  costs  and  expenses 
in  both  transactions  which  have  already  been  charged 
to  him,  and  which,  in  my  opinion,  are  not  now  to  be 
thrown  on  any  other  person,  and  it  will  also  include  all 
sums  paid  by  the  Albert  Life  Insurance  Company  in 
the  shape  of  annuities  to  Mr.  Smith  and  Sir  John 
Wilson,  who  will  have  to  give  credit  in  the  shape  of 
those  sums,  as  far  as  they  will  extend  in  discharge; 
first,  of  the  interest  and  then  of  the  capital  to  be  found 
due  to  them  in  respect  of  the  sums  advanced  by  them, 
but  I  do  not  intend  by  giving  such  directions  to  take 
the  account  of  the  interest  and  capital  on  any  principle 

of 
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of  rests,  merely  the  whole  amount,  then  pay  interest 
and  then  capital.  In  fact,  I  treat  it  as  all  one  trans- 
action ;  and  as  far  as  possible  I  unravel  the  whole. 

The  suit  to  enforce  these  securities  by  Sir  Henry 
Porter  Smith  and  by  the  executors  of  Sir  John  Wilson 
to  enforce  the  security  of  the  testator  must  be  dis- 
missed. 


The  Plaintiff  must  pay  the  costs  of  the  first  suit,  so 
far  as  charges  any  fraud  or  collusion,  but  he  is  entitled 
to  the  rest  of  the  costs  of  the  suit. 

I  am  bound  to  say,  and  it  appears  from  what  I  have 
already  stated,  in  the  course  of  the  observations  I  have 
made,  that  I  should  not  be  disposed  to  give  the  Plain- 
tiff any  more  relief  than  I  am  absolutely  obliged,  and 
certainly  that  feeling  is  not  shaken  by  anything  that 
was  derived  from  his  examination. 

It  remains  still  to  say  a  word  respecting  the  Attorney- 
General,  who  has  been  made  a  party  to  the  first  suit  in 
respect  of  the  judgment  of  outlawry  against  the  Plain- 
tiff. According  to  my  experience,  it  is  unusual,  and, 
according  to  my  opinion,  it  is  erroneous,  to  make  the 
Attorney-General  a  party,  unless  for  the  purpose  of 
some  matter  relating  to  the  validity  or  enforcement  of 
the  outlawry.  And  in  the  present  case,  I  am  of  opinion 
that  that  suit  must  be  dismissed  against  the  Attorney- 
General  with  costs. 

[Sir  R.  BethelL  The  Albert  Company  have  under 
their  deed  effected  policies  on  the  life  of  the  Plaintiff, 
and  have  paid  the  premiums  payable  under  the  Plain- 
tiff's covenant.  They  are  entitled  to  be  allowed  these 
premiums  on  giving  up  the  policies.] 

The 
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I  apprehend  not.  There  was  nothing  to  compel  them 
to  insure;  it  was  done  for  their  own  security.  I  had  to 
consider  that  point  in  Pennell  v.  Miliaria).  The  com- 
pany may  sell  the  policies  for  what  they  are  worth.  I 
set  aside  the  whole  transaction. 
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V. 

Bromlbt. 
Smith 

V. 

Bromlbt. 


The  Court  having  permitted  the  case  to  be  mentioned 
again  as  to  the  costs  of  the  first  suit^ 

Mr.  Lloyd  and  Mr.  Schomberg,  for  Mr.  Smithy 
argued,  that  in  cases  like  the  present^  where  a  purchase 
of  a  reversionary  interest  was  set  aside  for  mere  in- 
adequacy of  price,  the  rule  was,  to  treat  the  suit  as  a 
redemption  suit,  and  to  give  the  Defendants  their  costs ; 
Gwynne  ¥.  Heaton  (6) ;  Earl  Portmore  v.  Taylor  (c) ; 
Peacock  V.  Evans  (d ) ;  Twisleton  v.  Griffith  [e);  Oow- 
land  V.  De  Faria  (/) ;  Bowes  v.  Heaps  (g);  Boothby  v. 
Boothby  (A) ;  Edwards  v.  Burt  (i). 


June  A, 


Mr.  Follett  cited  Bawtree  v.  Watson  (A). 

Mr.  Seltvyn  referred  to  Baker  v.  Wind(,l). 

Mr.  R.  Palmer,  for  the  Plaintiff,   cited  Mocatta  v. 

Murgatroyd 


{a)  23  Betm.  172. 
(6)  1  Bro.  C.  C.  1. 
(c)  4  Sim.  182. 
{d)  16  Ve$,  512. 
(e)  1  P.  Wmt.  310. 
U)  17  Vti.  20. 


!f! 


g)  3  Vet.  Sf  B.  117. 
(A)  15  Beav,  212;  1  Mac.  4* 
G.  604. 
(t)  2  Be  G.,  Mac,  4"  G.  64, 
{k)  3  Myl  Sf  K.  339. 
(/)  1  Ve$,  Sen.  160, 


^^M. 
W^^ 


Digitized  by  VjOOQIC 


676 


CASES  IN  CHANCERY. 


1859. 


June  7* 


Murgatroi/d  (a) ;  Baker  v.  Wind(b)i  England  ^f*  Cod- 
rington  (c) ;  Harvey  v.  Tebbutt  (d) ;  Montgomery  v. 
Calland{e)  \  Morley  v.  Bridges(f) ;  Wood  v.  Abrey{g)\ 
Newton  v.  Hunt(Ji))  Davies  v.  Cooper  {%))  Salter  v. 
Bradskaw  (A). 


The  Master  of  the  Rolls. 

On  looking  into  the  cases  cited  in  Bromley  v.  Smith, 
I  think  the  decree  noust  be  made  without  costs.  I  still 
think  that  those  passages  of  the  bill  which  impute  to 
the  Defendants  systematic  conspiracy  must  be  dis- 
missed with  costs,  and  the  rest  of  the  bill  without 
costs. 


The  other  two  suits  will  be  dismissed  with  costs. 


{a)  I  P.  Wmt.  393. 

(6)  I  Ve$,  leti.  160. 

(f)  1  Eden,  169. 

(«/)  1  Jac,  if  W.  197. 

(e)  14  Sim.  79. 


(/)  2  Co//.  621. 
(g)  3  Madd,  417. 
(A)  5  Sim.6\\, 
(0  6  31  v/.  4  Cr.  270. 
(/c)  26  Jieav.  161^ 
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CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 

See  Residue,  1. 

ABSOLUTE  INTEREST. 
A  testator  directed  that,  as  his  sons 
attained  twenty-five^  his  executors 
should  pay  them  a  share  of  his 
estate  and  effects,  it  being  his  will 
that  his  sons  and  daughters  should 
receive  equal  shares  of  his  estate. 
And  as  his  daughters  attained 
twenty-five,  the  executors  were  to 
invest  1,000/.  each  for  them  for 
life,  and  the  difference  between 
this  and  their  share  paid  to  them. 
In  case  any  daughter  *'  should  die 
Without  is«ue,"  the  1,000/.  was  to 
be  divided  "  amongst  such  of  his 
children  9s  might  be  then  livings 
and  the  issue  of  such  as  might  be 
dead,  share  and  share  alike/'  the 
issue  to  take  the  like  share  as  the 
parent  would,  if  living,  have  been 


entitled  to.  Held,  tliat  the  gift 
over  was  on  an  indefinite  failure  of 
issue ;  that  there  was  an  absolute 
gift  of  the  1,000/.  in  the  first  in- 
stance to  the  daughters,  which  had 
not  eflPectually  been  out  down,  and 
that  the  daughters  were  absolutely 
entitled  to  the  1,000/.  WehHer  v. 
Parr.  Page  236 

See  Estate  for  Life. 

ACCOUNT. 

See  Interest. 

Subpoena  to  appoint  Solicitor. 

ACCUMULATION. 
Under  a  trust  during  twenty-one 
years,  to  accumulate  until  the  same 
*'  should  amount  to  the-  aggregate 
sum  or  value  of  %5fi00l**  and 
then  invest  it  in  land,  the  value  of 
part  of  the  property  being  vari- 
able, it  was  held,  that  the  trust  for 
accumulation  ceased  on  the  day 
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the  funds,  if  realized,  would  pro- 
duce 25,000/.  Huskiston  v.  Le- 
fevre.  Page  157 

ACKNOWLEDGMENT. 

See  Statute  op  Limitation. 

ACT  OF  PARLIAMENT. 

1.  Where  an  Act  of  Parliament  autho- 
rizes a  corporation  to  mortgage  its 
tolls,  &c.,  this  Court  has  jurisdic- 
tion to  appoint  a  Receiver  of  them, 
though  no  such  express  power  is 
given  by  the  Act.  But  the  Re- 
ceiver over  such  property  ought 
not  to  have  committed  to  him  any 
powers  of  management  which 
ought  properly  to  be  exercised 
by  the  Corporation  itself.  De 
W'tnion  v.  The  Mayor^  S^c.  of 
Brecon,  533 

ft.  Where  one  clause  of  an  Act  of 
Parliament  directs  specific  acts  to 
be  done,  but  which  acts  would  be 
included  in  the  general  terms  of  a 
subsequent  prohibitory  clause,  the 
former  clause  is  not  controlled  by 
the  latter.  Ibid. 
See  Arbitrator. 

Debenture. 

Inclosure. 

Municipal  Corporation. 

Settled  Estates  Act. 

Statute. 

Trustee  Act. 

ADMINISTRATION  OF 
ASSETS. 
Since  the  Wills  Act  (1  FtcL  c.  26), 
real  estate  passing  by  a  residuary 
devise  is  subject  to  debts  in  pri- 
ority of  specific  legacies,  that  sta- 


tute rendering  a  residuary  devise 
no  longer  specific.  Rotherham  ▼• 
Rotherham,  Page  465 

See  Devastavit. 

Forfeiture. 

Statute  of  Limitations,  1,3. 

ADMINISTRATION  SUIT. 

See  Staying  Second  Suit. 

AGREEMENT. 

See  Contract. 

ALTERNATIVE  GIFT. 
See  Remoteness,  3,  5. 

AMENDMENT. 

See  Injunction,  St. 

ANNUITY. 
Generally  speaking  annuities  are  le- 
gacies, although  a  distinction  is 
made  between  them,  in  many 
cases,  arising  from  the  peculiar 
terms  of  the  will.     Ward  v.  Grey* 

See  East  India  Company. 

ANTICIPATION. 
See  Protection  Order,  9. 

APPOINTMENT. 
See  Power. 

APPORTIONMENT. 
See  Fines  (Admission). 

ji 
APPROPRIATION  OF  PAY- 

MENTS. 
The  rule  in  Claytons  Case  (1  Mer, 
572),  as  to  appropriation  of  pay- 
ments, has  ever  since  been  acted 
on.     Re  Medme's  Trust.  588 
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APPURTENANCES. 
A  testator  devised  all  the  free- 
holds to  which  he  might  he  enti- 
tled at  his  decease,  '*  situate  in  the 
parish  of  C,  with  their  appur- 
tenances.'* Held,  that  it  did  not 
pass  pieces  of  land  in  two  other 
parishes,  which  had  always  been 
let  with  the  lands  in  C.  as  one  farm, 
and  occupied  by  the  same  tenant. 
Evans  v.  Angell.  Page  202 

ARBITRATION. 
See  Building  Society,  5. 

Specific  Performance,  2. 

ARBITRATOR. 
Parties  entered  into  a  contract  to 
purchase  a  brewery  and  plant  at  a 
price  to  be  fixed  by  arbitrators^ 
who  were  to  choose  an  umpire 
before  entering  upon  the  valua- 
tion. The  arbitrators  could  not 
agree  on  an  umpire.  Held,  that 
the  Court  had  no  authority,  under 
the  17  &  18  V'tcU  c.  125,  ss.  1,  2, 
to  appoint  an  umpire  for  such  a 
purpose.  Collins  v.  Collins.      306 

ASSIGNEES. 

See  Bankrupt. 

ATTORNEY-GENERAL. 

See  Outlawry. 

AUCTION. 
See  Opening  Biddings. 


BANKERS. 
A  security  given  by  a  customer  to 
his  bankers  for  the  balance  *' which 


shall  or  may  be  found  due  on  the 
balance  of"  the  account :  Held, 
to  cover  the  existing  balance  only, 
and  not  to  be  a  continuing  secu- 
rity for  the  floating  balance.  Re 
Medewe's  Trust,  Page  588 

See  Statute  of  Limitations,  1. 

BANKRUPT. 

Bondjide  sale  of  bankrupt's  property 
by  the  creditors'  assignee  alone, 
without  the  concurrence  of  the 
official  assignee,  held  valid.  In  re 
Ward's  Legacy,  207 

BASTARD. 

See  Illegitimate  Child. 

BEQUEST. 
Two  bequests  were  made  to  the  same 
person  in  successive  sentences,  and 
in  the  latter,  the  words  "  for  life" 
were  added.  Held,  that  the  limi- 
tation applied  to  the  second  gift 
only,  and  that  the  legatee  took  the 
first  absolutely.    Gower  v.  Towers* 

81 

See  Children. 

Cumulative  Legacy. 

Estate  for  Life. 

Ejusdem  Generis. 

Illegitimate  Child. 

Issue. 

Legacy. 

Legatee. 

Money. 

"  Or"  constbued  "  and." 

Parent  and  Child,  1,  3. 

Referential  Trusts. 

Remoteness. 

Servants. 
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See  Stock,  1,  2,  8. 

Substitutionary  Legacy. 

Uncertainty,  2. 

Will  and  its  References. 

BREACH  OF  TRUST. 

1.  A  wife  was  entitled  to  an  annuity 
for  her  separate  use,  which  was 
payable  out  of  a  mortgage  on  her 
husband's  estate.  The  wife  lived 
with  her  husband  and  was  main- 
tained by  him.  The  wife's  trustee 
neglected  to  enforce  payment  of 
the  mortgage  and  interest,  and 
was  held  liable  for  the  breach  of 
trust.  Held,  that  as  between  the 
husband  and  wife,  the  interest  ap- 
plied to  their  mutual  benefit  must 
be  taken  in  discharge  of  her  annuity, 
and  that  the  trustee,  as  against 
the  wife,  was  entitled  to  the  bene- 
fit of  the  same  equity.  But  held 
also,  that  the  accruing  payment  of 
the  annuity  could  not  be  set  off 
against  a  prior  existing  debt  of  the 
husband.  Payne  v.  Little,    Page  1 

2.  By  a  marriage  settlement,  a  debt 
due  from  ^.was  assigned  to^.  and 
B.,  upon  trust, "  with  all  convenient 
speed,"  to  get  in  and  invest  in 
Consols.  For  two  apd  a  half  years 
B.  took  no  steps  to  get  in  the 
money,  and  A,  then  became  bank- 
rupt: Held,  that  J5.  was  respon- 
sible for  the  loss.     Grove  v.  Price. 

103 

3.  Directors  of  a  company,  on  the 
transfer  of  its  business  to  another 
company,  received  from  the  latter 
a  large  sum  for  compensation,  the 
particulars  of  which  they  withheld 
from  their  members.     Held,  that 


they  were  trustees  of  the  money 
for  the  members,  and  they  were 
ordered,  on  an  interlocutory  ap|4i- 
cation,  to  pay  it  into  Court.  Gas^ 
hell  V.  Chambers.  (No.  3.) 

Page  360 
4.  The  directors  of  a  Building  So- 
ciety had  (as  it  was  held)  power 
to  invest  unemployed  mooeys  in 
the  purchase  of  freeholds.  Having 
only  6tll,  in  hand,  they  coBtracted 
for  the  purchase  of  an  estate  for 
2,300/.,  payable  by  instalments. 
In  the  treaty,  they  hdd^ themselves 
out  as  a  Land  Society,  and  they 
paid  800/.  on  account,  in  cheques 
signed,  by  their  order,  by  the 
trustees,  who  were  not  directors  : 
— Heidi  first,  that  the  directors 
committed  a  breadi  of  trust,  and 
were  liable  to  re|:dace  the  800/. ; 
secondly,  that  the  vendor  was 
under  no  liability;  and,  thirdly, 
that  the  trustees,  who  had  only 
acted  ministerially,  under  the 
directors,  were  not  liable,  notwith- 
standing there  was  some  infor- 
mality in  the  authority  given  to 
them  by  the  directors.  Grimes  v. 
Harrison.  4t35 

See  BufLDiNo  Society,  3. 

Infant. 

Parent  and  Child,  3. 

Public  Company. 

BREWERS'  LEASE. 
The  plaintiff  agreed  to  take  a  lease 
of  a  public-house  from  the  de- 
fendant (a  brewer),  but  the  written 
contract  said  nothing  as  to  the  re- 
strictive covenants  of  a  brewers' 
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lease«  The  plaintifT  instituted  a 
suit  to  obtain  an  unrestricted 
lease.  The  restricted  parol  agree- 
ment being  established  by  extrin- 
sic evidence,  Held,  that  the  bill 
must  be  dismissed.  The  plaititiff 
having  then  elected  to  take  a 
brewers'  lease,  a  decree  was  made, 
the  plaintiff  paying  the  costs  of 
the  suit.     Barnard  v.  Cave, 

Page  253 

BUILDING  SOCIETY. 

1.  Distinction  between  a  Benefit 
Building  Society  and  a  Freehold 
Land  Society.  Grimes  v.  Harrison. 

435 

2.  A  society  whose  rules  are  certi- 
fied as  a  benefit  building  society, 
under  the  6  &  7  fVilL  4,  c.  32,  is 
not  justified  in  acting  as  a  free- 
hold land  society.    Ibid, 

3.  A  rule  of  a  benefit  building  so- 
ciety directed  that  unemployed 
money  should  be  invested  '*  in 
such  manner  and  upon  such  legal 
security"  as  the  board  of  directors 
should  deem  necessary :  Held,  that 
it  might  be  invested  in  the  pur- 
chase of  freeholds.     Ibid. 

4.  The  estimated  probable  duration 
of  a  benefit  building  society  was 
thirteen  years.  Held,  on  the  rules 
and  terms  of  the  mortgage  deed, 
that  an  advanced  member  was  en- 
titled to  redeem  on  payment  of  his 
subscriptions  to  the  end  of  the  thir- 
teen years,  although  he  was  still 
liable,  under  the  rules,  to  con- 
tinue to  pay  subscriptions  until 
120/.  a  share  had  been  realized 


for  every  member.     Sparrow  v. 
Fanner.  Page  511 

5.  A  bill  by  a  retiring  member  of  a 
benefit  building  society  against  the 
trustees,  to  recover  the  plaintifTs 
share,  was  supported,  and  enquiries 
and  accounts  were  directed.  Held, 
also,  that  a  rule  to  refer  to  arbi- 
tration did  not  oust  the  jurisdic- 
tion of  this  Court  in  such  a  case. 
Smith  V.  Lloyd.  507 

See  Breach  of  Trust,  4. 


CALLS. 

1 .  Where  shares  not  fully  paid  up  are 
specifically  bequeathed,  the  ques- 
tion, whether  the  specific  legatee 
or  the  residuary  estate  is  liable  to 
the  future  instalments,  depends  on 
whether  the  calls  are  actually 
made  before  the  testator's  death. 
Addams  v.  Ferich.  384 

2.  A  testatrix  bequeathed  shares  in  a 
company.  Before  her  death,  tbree 
calls  were  authorized  at  stated  in- 
tervafs,  but  she  died  before  two  of 
these  periods :  Held,  under  the  cir- 
cumstances and  froYn  the  practice 
of  the  company,  that  the  calls 
were  not  to  be  considered  as  really 
made  until  a  call  letter  had  been 
sent  to  the  shareholders,  and  that 
as  to  those  sent  after  the  testa- 
trix's death,  the  specific  legatee, 
and  not  the  residuary  estate,  must 
bear  the  calls.     Ibid. 

CAPITAL. 
See  Power,  1. 
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CHARGE. 

See  Mortgage,  2. 

CHARGING  ORDER. 
A  judgment  at  law  was  given  to  be 
dealt  with  by  this  Court.  A  charg- 
ing order  cannot  be  obtained  on 
such  judgment  without  the  leave 
of  this  Court.  Spence  v.  Briscoe. 
Page  599 

CHARITY. 
A  bequest  of  money  to  "  establish  a 
school  for  educating  the  poor 
children "  of  a  parish  is  not  void 
under  the  Sutute  of  Mortmain. 
Hartshome  v.  Nicholson,  58 

See  Costs. 
Legacy. 

CHILDREN. 

The  word  "issue**  restricted  to 
"  children"  by  force  of  the  corre- 
lative expression  "  parent."  May- 
nardv.  Wright,  2S5 

See  Referential  Trusts. 

CIVIL  SERVICE  (BENGAL). 
See  East  India  Company. 

CLASS. 
See  Substitutionary  Legacy,  3. 

CODICIL. 
See  Will,  1. 

COLLIERY. 

See  Partnership.* 

COLUMN. 

See  Forfeiture. 

COMPANY. 
Directors  of  a  company  were  pro- 
hibited giving  bills  of  exchange  ; 


but  they  had  powers  to  borrow  on 
mortgage.  They,  however,  gave 
bills  to  secure  an  existing  debt, 
and  a  mortgage  was,  at  the  same 
time,  executed,  under  the  seal  of 
the  company,  which  was  made 
subject  to  redemption  on  payment 
of  the  bills  : — Held,  first,  that  the 
mortgage  was  given  to  secure  the 
debt,  and  not  the  payment  of  the 
bills,  and  therefore  was  not  invalid 
on  that  account ;  and,  secondly, 
that  upon  a  bill  of  foreclosure  by 
the  mortgagee,  the  deed  of  the 
company  must  be  treated  as  valid, 
until  set  aside  by  an  independent 
proceeding.   Scott  v.  Colbum. 

Page  276 
See  Breach  of  Trust,  3. 

Contributory. 

Creditors'  Representative. 

Cross  Bill. 

Public  Company. 

Substituted  Service. 

COMPENSATION. 

See  Vendor  and  Purchaser. 

COMPENSATION  MONEY. 
See  Railway. 

CONDITIONS  OF  SALE. 

1.  The  case  of  De  Fisme  v.  De  Visme 
(1  Mac.^  Gor.  336),  is  overruled. 
Vickers  v.  Hattd.  630 

2.  Where  conditions  of  sale  fix 
periods  for  the  delivery  of  the  ab- 
stract, the  completion  of  the  pur- 
chase, and  from  which  interest 
shall  run,  *'  if  from  any  cause 
whatever**  the  purchase  should 
not  be  completed,  the  purchaser 
must  pay  interest  from  the  time 
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fixed,  though  the  completion  is 
delayed  beyond  the  time  specified, 
in  consequence  of  the  state  of  the 
title,  if  there  be  no  fraud  or  wilful 
delay  on  the  part  of  the  vendor. 
Vkkert  v.  Hand.  Page  630 

3.  By  conditions  of  sale  the  abstract 
was  to  be  delivered  before  the 
18th  of  February,  the  purchaser 
was  to  take  the  rents  from  the 
25th  of  March f  and  the  purchase 
was  to  be  completed  on  the  24th 
of  June.  And  if,  from  any  cause 
whatever,  the  completion  should 
be  delayed  after  that  time,  the 
purchaser  was  to  pay  interest  at 
5L  per  cent.  Imperfect  abstracts 
were  delivered,  and  a  complete 
abstract  was  not  delivered  until  the 
17th  of  June,  Further  delay  having 
occurred  in  completing,  the  ven- 
dor deposited  the  purchase-money 
at  a  banker's,  and  gave  notice  in 
j^ugust  that  he  would  pay  no  in-- 
terest.  Held,  that  as  there  was 
no  fraud  or  wilful  delay  on  the 
part  of  the  vendors,  and  as  the 
delivery  of  an  imperfect  abstract 
arose  simply  from  the  state  of  the 
title,  the  purchaser  must  pay  in- 
terest.   Ibid. 

CONSANGUINITY. 

See  Uncertainty,  2. 

CONSTRUCTION. 
See  Act  of  Parliament. 
Contract. 
Estate  Tail^ 
Legatee. 
Power. 
Residue,  1,2,  5, 


See  Settled  Estates  Act. 
Will. 

CONTRACT. 
When  the  terms  of  a  contract  are 
plain,  usage  can  little  affect  the 
construction  to  be  placed  upon  it ; 
but  when  it  is  ambiguous,  the 
usage  for  a  long  time  may  influ- 
ence the  judgment  of  the  Court, 
by  showing  how  it  was  understood 
by  the  griginal  parties  to  it.  Bol' 
dero  V.  The  East  India  Co. 

Page  316 
See  Arbitrator. 
Goodwill. 

Statute   17  &    18   Vict.  c. 
125,  ss.  1,2. 

CONTEMPT. 
See  Ward  of  Court. 

CONTRIBUTION. 
A  testator  desired  that  every  legatee 
under  his  will  should  '*  contribute 
£1  per  cent,  out  of  their  legacies 
to  Mrs.  W.  and  her  children. 
Held,  that  the  specific  legatees 
and  annuitants  and  residuary  lega- 
tee (both  in  respect  of  the  re- 
siduary personal  estate  and  of  tlie 
produce  of  real  estate  directed  to 
be  converted)  were  bound  to  con- 
tribute. Ward  V.  Grey.  485 
See  Residue,  1 ,  %. 

CONTRIBUTORY. 
1.  A.  gave  to  B.  a  cheque  for  50/.  to 
obtain  fifty  shares  in  a  company. 
B.  applied  for  fifty  shares,  and 
they  were  allotted  to  A.,  and  his 
name  was  entered  in  the  books, 
&c.  as  a  shareholder.  It  did  not 
appear    that   anything  had  been 
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done  further  than  that  A,  bad  re- 
fused to  sign  the  deed  : — Held, 
that  not  having  repudiated  the 
shares,  he  was  a  contributory. 
Held,  also,  that  a  change  in  the 
company's  books  in  the  number 
of  the  shares  first  allotted  to  B. 
did  not  relieve  him  from  his  lia- 
bility. The  Electric  Telegraph 
Company  of  Ireland,  Cookney's 
Vase.  Page  6 

%.  Prior  to  the  Joint  Stock  Com- 
panies' Registration  Act,  an  un- 
incorporated company  was  esta- 
blished, whose  shares  passed  by 
delivery.  The  Court  (without  ex- 
pressing any  opinion  on  the  legality 
of  the  company)  held,  that  a  holder 
of  shares  at  the  date  of  the  wind- 
ing-up order,  who  was  not  an 
original  allottee,  but  had  purchased 
them  and  received  dividends,  was 
a  contributory  \  liberty  was  re- 
served to  him  to  move  to  dis- 
charge the  winding-up  order,  on 
the  ground  of  the  illegality  of  the 
company.  Barclay's  Case*  In  re 
The  Mexican  and  South  American 
Mining  Company.  177 

d.  Shares  in  a  scrip  company  passed 
by  mere  delivery.  Held,  that 
London  bankers,  who  had  in  their 
hands,  at  the  date  of  the  winding- 
up  order,  shares  belonging  to 
foreign  correspondents,  and  on 
which  they  had  received  the  di- 
vidends, were  not  contributories. 
FtnUty  Hodgson's  Case,  In  re  The 
Mexican  and  South  American  Min- 
ing  Company,  1 82 

4,  Where,  by  false  representations 
of  the  directors  of  a  company,  a 


stranger  is  induced  to  take  shares 
directly  from  the  company,  the 
transaction  is  not  binding  in  equity, 
and  he  is  not  a  contributory.  But 
if,  by  such  representations  of  the 
directors,  he  takes  them  from  a 
third  party,  he  is  a  contributory. 
Duranty*s  ease.  In  re  The  Liver ^ 
pool  Borough  Bank*  Page  268 

CONVERSION. 

Where  a  testator  directs  a  sale  of 
his  real  estate  for  purposes  which 
wholly  fail,  the  heir  takes  it  as 
realty;  but  if  the  failure  be  only 
partial,  he  takes  it  as  personalty. 
Bagster  v.  Fdckerell.  469 

COPYHOLD. 
See  Fines  (Admission). 

CORPORATION. 

See  Cross  Bill. 

Municipal  CoRPOaAtioN. 

CORPUS. 
See  PowBR^  1. 

COSTS. 

1.  On  setting  aside  a  voluntary  settle- 
men  r,  made  by  a  trader  while 
insolvent,  in  favor  of  his  wife  and 
an  infant  child,  the  Court,  as  to 
the  costs  of  the  trustees  and  in- 
fant, Held,  that  the  utmost  it 
could  do  was  to  make  the  decree 
without  costs.    Elsey  v.  Cojc.     95 
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2.  In  a  transferred  f^xcA^^ruer  case,  the 
Court  was  only  authorized  by  the 
act  to  order  the  costs  of  re-in- 
vestment of  the  purchase-money 
of  lands  compulsorily  taken  by  a 
corporation.  Parties  having  be- 
come absolutely  entitled,  applied 
for  payment  to  them  out  of  Court 
of  the  money,  instead  of  re-invest- 
ing it.  Held,  that  the  corporation 
must  pay  the  costs.  In  re  The 
Tiverton  Market  Act.     (No.  2.) 

Page  239 

3.  One  reference  having  been  made 
to  settle  a  scheme  as  to  twenty 
charities,  the  costs  were  paid  out 
of  an  existing  available  fund  be- 
longing to  three  of  them.  But  it 
was  ordered  that  they  should  be 
ultimately  borne  rateably  by  the 
twenty  charities.  Re  2 he  Stafford 
Charities.  567 

4.  Costs  of  a  suit  to  administer  both 
real  and  personal  estate,  and  to 
ascertain  the  rights  to  both,  were 
Held  payable,  primarily,  out  of  the 
personal  estate,  notwithstanding 
the  personal  estate  was,  by  the 
will,  exonerated  from  payment  of 
the  debts  and  the  costs  and  charges 
o^  proving  the  will.  Stringer  v. 
Harper.     (No.  2.)  585 

5.  A  suit  was  instituted  to  set  aside 
a  charge  on  a  reversion,  and  a 
cross  suit  to  establish  it.  It  being 
set  aside  for  inadequacy  of  con- 
sideration merely,  and  a  decree 
for  redemption  being  made,  the 
grantor  was  ordered  to  pay  the 
costs  of  charges  of  fraud  which 
had  not  been  substantiated,  but 
no  costs  were  given  as  to  the  re- 

VOL.  XXVI. 


vivor  of  the  first  suit.  The  cross 
suit  was  dismissed  with  costs. 
Bromley  v.  Smith.  Page  646 

6.  A  dealing  by  an  expectant  heir 
being   set   aside:     Held,  that  he 
must  bear  the  costs  paid  for  the 
securities.     Ibid. 
See  Executor. 

Mortgage,  3. 

Severance  of  Defences. 

Taxation. 

Trade  Mark. 

COUNSEL'S  FEES. 

See  Taxation,  2. 

COVENANT. 

See  Dilapidations. 

Landlord  and  Tenant. 
Lease. 

CREDITOR. 

See  Executor. 

Statute  of  Limitations,  3,  4. 

CREDITORS'   REPRESENTA- 
TIVE. 

The  creditors'  representative  ap- 
pointed under  the  20  &  21  Vict. 
c.  78,  is  entitled  to  attend  on  the 
settlement  of  the  list  of  contribu- 
tories.  In  re  The  Mexican  and 
South  American  Mining  Company. 
(No.  1.)  172 

CREDITORS'  SUIT. 

See  Decree,  2. 

CROSS  BILL. 
Directors  of  a  company  were  pro- 
hibited giving  bills  of  exchange  ; 
but  they  had  powers  to  borrow  on 
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mortgage.  They  however  gave 
bills  to  secure  an  existing  debt, 
and  a  mortgage  was,  at  the  same 
time,  executed,  under  the  seal  of 
the  company,  which  was  made  sub- 
ject to  redemption  on  payment  of 
the  bills:— Held,  first,  that  the 
mortgage  was  given  to  secure  the 
debt,  and  not  the  payment  of  the 
bilb,  and  therefore  was  not  in- 
valid on  that  account ;  and,  se- 
condly, that  upon  a  bill  of  fore- 
closure by  the  mortgagee,  the  deed 
of  the  company  must  be  treated  as 
valid,  until  set  aside  by  an  inde- 
pendent proceeding.  Scott  v.  Col^ 
hum.  Page  276 

See  Fraud  on  Powbb. 

CROSS  EXAMINATION. 

1 .  On  a  motion  for  a  decree  the  plain- 
tifTs  affidavit  in  reply  was  filed  on 
the  4th  of  August.  The  Defend- 
ant took  no  steps  to  cross-examine 
until  afler  the  Long  Vacation,  and 
he  then  asked,  that  the  cause 
might  stand  over,  to  enable  him 
to  cross-examine  the  Plaintiff. 
Held,  that  he  was  not  entitled  as 
of  right,  and  that  it  was  matter  of 
discretion,  and  the  Court  having 
beard  the  cause,  and  seeing  no 
necessity  for  a  cross-examination, 
made  a  decree.  BourdilUm  v. 
Baddeley.  255 

2.  On  a  notice  of  motion  for  a  decree, 
the  Plaintiff  had  given  notice  to 
use  the  answers  of  some  of  the 
Defendants.  Held,  that  he  might 
cross-examine  those  Defendants  on 
their  answers,  without  prejudice 
to  the  right  of  the  other  Defend- 


ants to  object  to  the  cross-exami- 
nation being  used  against  them. 
But  held,  also,  that  the  Plaintiff 
could  not  examine,  in  chief,  other 
witnesses  not  mentioned  in  his 
notice  of  motion  for  a  decree. 
lUhden  V.  Wesley.  Page  432 

CROWN. 
See  Outlawry. 
Residue,  5. 

CUMULATIVE  LEGACY. 

A  testator  gave  a  legacy  of  7,000^ 
to  his  wife,  and  other  similar  lega- 
cies. By  a  codicil,  he  gave  a 
legacy  of  6,000/.  to  his  wife  and 

.  other  legacies,  and  he  directed 
**  that  so  far  as  the  codicil  was  in 
addition  to  any  testamentary  docu- 
ment he  had  already  made,  he 
wished  it  to  take  effect,  and  not 
cancel  or  revoke  any  prior  docu- 
ment which  likight  exist."  Held, 
that  the  legacies  were  cumulative. 
Torcnshend  v.  Mostyn,  72 


DAMAGES. 
See  Vendor  and  Purchaser. 

DEBENTURE. 
Debenture  holders  under  an  Act 
were  to  be  entitled  pari  passu. 
One  debenture  holder  attempted 
to  obtam  an  advantage  over  the 
rest  by  means  of  additional  mort- 
gage. Held,  that  it  was  invalid. 
De  WvsUm  v.  Maywy  ^c.  of  Bre- 
con. 533 
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DEBTOR  AND  CREDITOR. 
A.  B,  effected  a  policy  for  securing  a 
judgment  debt  due  from  him  to  C-D, 
C.  Z).  afterwards  obtained  a  second 
judgment  against^.  B,  for  a  second 
debt.  A.  B,  tbcn  conveyed  real 
estate  to  trustees  for  sale^  and  to 
pay  A.  B,  two  judgments.  After 
this  C.  D.  obtained  a  third  judg- 
ment against  A,  B,  C,  Z).  subse- 
quently recovered  the  amount  of 
the  policy,  and,  concealing  that 
fact,  he  received  the  whole  amount 
of  the  first  two  judgments  from  the 
trustees.  Held,  that  he  was  en- 
titled to  retain  all  the  moneys  so 
received  in  payment  of  the  three 
judgment  debts,  and  could  not  be 
compelled,  at  the  suit  of  A,  B.  or 
his  representatives,  to  apply  the 
policy  money  in  satisfaction  of  the 
first  judgment,  and  refund  the 
diSerence  between  the  sura  paid 
by  the  trustees  and  the  ])olicy 
money.  Spalding  v.  Thompson. 
Page  637 

DEBTS. 
See  Exoneration. 

FORVBITURE. 

DECREE. 

1.  Decree  made  on  motion  allowed  to 
be  varied  on  motion  and  without 
petition  of  appeal.  Hughes  v. 
Jones.  24 

2.  Form  of  decree  as  to  costs  in  the 
case  of  two  creditors*  suits,  when 
one  is  stayed  after  a  decree  in  the 
other.  Canham  v.  Neale ;  Cob- 
bold  v.  Neate.  ^66 

S.  Ao  order  drawn  up  in  the  Regis- 

Y  y  2 


trar's  ofRce,  in  the  absence  of  a  De- 
fendant, will  not  be  set  aside 
where  no  error  is  shewn.  Smith 
V.  Acton.  (No.  2.)  Page  659 
See  Minutes. 

Specific  Performance,  1. 

DEED. 
See  Bankers. 

Machinery. 

DEMISE. 
See  Landlord  and  Tenant. 
Lease. 

DEVASTAVIT. 

By  the  4  &  5  Will.  ^  M.  c.  20,  judg- 
ments not  docketted  were  not  to 
have  any  preference  against  execu- 
tors, &c.  in  administration  of  es- 
tates. The  2  &  3  Fict.  c.  11, 
closed  the  docket.  Held,  that  the 
old  law  was  thereby  revived,  and 
the  administrator  had  committed  a 
devastavit  by  paying  a  simple  con- 
tract debt  before  a  judgment  debt, 
even  though  he  had  no  actual 
notice  of  the  latter.  Fuller  v. 
Redman.     (No.  1.)  600 

DEVISE. 

The  word  "  son,*'  in  connexion  with 
the  words  **  heir**  and  "  issue," 
held,  by  force  of  context,  to  mean 
issue  male.  Jenkins  v.  Lord  Clin- 
ton. 108 
See  Appurtenances. 

Fee  SiifPLE. 

Mortgage,  1,  2. 

Referential  Trust,  2. 

Will  and  its  References. 
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DILAPIDATIONS. 
Covenant  by  farm  tenant  "  well  and 
substantially*'  to  repair  and  keep 
in  **  good  substantial  repair,^  and 
so  '*  well  and  substantially  re- 
paired'* to  yield  up  at  tbe  end  of 
the  term  :  Held,  that  the  tenant 
was  bound  to  give  up  the  pre- 
mises in  as  good  a  state  of  repair  as 
when  he  took  possession,  and  that 
they  must  be  inferred  to  have  been 
then  in  a  tenantable  state.  The 
landlord  having  become  changed 
during  the  term,  and  a  claim  for 
dilapidations  being  now  made  by 
the  existing  landlord,  held,  that  the 
tenant  was  entitled  to  an  inquiry  as 
to  the  state  of  repair  when  the  pre- 
sent landlord's  title  accrued.  Brown 
V.  Trumpet .  Page  11 

See  Landlord  and  Tenant. 

DIRECTORS. 

See  Breach  o?  Trust,  8,  4. 
Cross  Bill. 
Public  Company. 

DISCLAIMER. 
A  Defendant  who  disclaims  in  a  suit 
cannot,  in  that  suit,  maintain  a 
claim  against  his  co-Defendant  in 
respect  of  the  right  disclaimed. 
Jolly  V.  ArhuthnoL  288 

DISCOVERY. 
See  Injunction,  1. 

DISMISSAL  FOR  WANT  OF 
PROSECUTION. 
A  Defendant  who  has  taken  the  be- 
nefit  of   the   Insolvent   Debtors* 
.  Act  may  move  to  dismiss  for  want 
of  prosecution.    Levi  v.  Heritage. 

560 


DISSOLUTION. 
See  Partnership. 

DONATIO  MORTIS  CAUSA. 
Immediately  before  her  death,  the 
deceased  told  A,  to  take  the  keys 
of  a  dressing-case  and  box,  con- 
taining a  watch  and  trinkets,  and 
immediately  on  her  death  to  de- 
liver the  watch  and  trinkets  to  the 
Plaintiff.  A.  did  so.  Held,  that 
this  did  not  constitute  a  valid  do- 
natio mortis  causa,  Powell  v.  Hel- . 
Ikar,  Page  261 

DYING  WITHOUT  ISSUE. 

See  Absolute  Interest. 
Estate  for  Life,  2. 


EAST  INDIA  COMPANY. 
A  fund  was  created  for  providing 
retiring  pensions  of  1^000^  a-year 
for  civil  servants  o^  the  East 
India  Company  in  Bengal,  after 
twenty-five  years'  service.  The 
fund  was  derived  from  a  deduc- 
tion of  4/.  per  cent,  on  the  sala- 
ries, with  an  equal  amount  contri- 
buted by  the  East  India  Company. 
A  scale  of  the  values  of  the  annui- 
ties, according  to  the  ages  of  tbe 
annuitants,  was  fixed,  and  upon  a 
member's  retiring  with  an  annuity, 
if  the  amount  paid  by  him,  to- 
gether with  its  accumulations,  were 
less  than  one-half  of  the  tabular 
value  of  his  annuity,  he  was  bound 
to  make  up  the  deficiency.  Tbe 
contrary  happened  to  the  Plaintiff, 
who  had  paid  4,469/.  more  than 
the  half  value.    Held,  that  he  waa 
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not  entitled  to  have  the  excess  re- 
funded. Boldero  v.  The  East  In- 
dia  Company,  Page  316 

EJUSDEM  GENERIS. 
Bequest  of  '•  all  my  household  fur- 
niture and  effects,  plate,  linen,  chi- 
na, glass,  books,  wearing  apparel, 
el  ccetera''  Held,  to  pass  the 
articles  enumerated  and  others 
ejusdem  generis,  but  not  the  gene- 
ral residue.  Newman  v.  Newman, 
(No.  2.)  220 

EQUITABLE  ASSETS. 
Surplus  produce  of  the  sale,  under 
the  Court,  of  leaseholds  for  lives 
mortgaged  by  the  testator.  Held, 
legal,  and  not  equitable  assets. 
Christy  v.  Courlenay.  140 

ESTATE  FOR  LIFE. 

1.  A  testator  bequeathed  the  residue 
to  trustees,  upon  trust  to  permit  his 
wife  to  receive  the  annual  produce 
during  her  life,  and  also  to  apply 
to  her  own  use  such  parts  of  the 
capital  as  she  should  think  pro- 
per, and  after  her  decease  to  stand 
possessed  thereof,  upon  trust  for 
such  persons  as  sh&  should  by 
will  appoint,  and  in  default  upon 
trust  to  pay  certain  legacies :  Held, 
that  the  widow  took  a  life  estate 
only,  with  power  of  disposition  of 
the  capital  during  her  life  and  of 
appointment  by  will,  and  not  an 
absolute  interest.  Scott  v.  Josselyn, 

174 

2.  Bequest  of  leaseholds  to  A,  for 
life,  and  at  her  death,  to  B,  and 
her  children ;  but  if  they  should 


die  without  issue,  to  C.  B.  had  no 
children  at  the  death  of  the  tes- 
tator or  in  the  life  of  A,  Held, 
that  B,  took  for  life,  with  re- 
mainder to  her  children.  Semble, 
that  fVild's  case  (6  Co,  Rep.)  does 
not  apply  to  personalty.  Audsley 
v.  Horn.  Page  195 

See  Parent  and  Child,  1. 

ESTATE  TAIL. 

Genera]  intent  to  create  estates  tail 
held  to  prevail,  notwithstanding 
inconsistent  expressions.  Jenkins 
V,  Lord  Clinton,  ,     108 

EVIDENCE. 

The  evidence  taken  by  any  parties 
to  a  cause  may  be  used  by  any  of 
the  other  parties.  Sturgesv,  Morse, 

562 
See  Cross  Examination. 
Extrinsic  Evidence. 

EXECUTION  OF  POWER. 
A,  B,  had  a  power  to  appoint  "  by 
his  will  or  any  writing  in  the 
nature  of  or  purporting  to  be  his 
will,  or  any  codicil  thereto."  On 
his  death,  the  third  and  fourth 
sheets  of  a  will  were  alone  dis- 
covered, and  which  were  in  the 
hand-writing  of  and  signed  by 
A.  B,y  and  were  attested  by  two 
witnesses  ;  one  of  them  contained, 
in  words,  a  perfect  appointment. 
Probate  having  been  refused,  Held, 
that  this  was  not  a  valid  execution 
of  the  power  to  appoint  by  writing 
"  purporting  to  be  a  will."  Gullati 
V.  Grove,  64 
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EXECUTOR. 

An  executor  administered  an  estate, 
and  paid  over  the  residue.  Ten 
years  after,  a  creditor  of  the 
testator  brought  an  action  of  co- 
venant against  the  executor,  who 
filed  a  claim  for  administering  the 
estate  and  a  bill  to  make  legacies 
standing  in  the  joint  names  of  the 
executor  and  legatee  applicable  lo 
the  payment  of  the  debt.  The 
debt  was  paid  out  of  the  legacy, 
but  Held,  that  the  executor  was 
entitled  to  no  costs  of  the  action 
or  suits.  Noble  v.  Brett.  (No.  ft.) 
Page  233 
See  Indemnity. 
Residue,  4,  5. 

EXECUTION  OF  POWER. 

See  Fraud  on  Power. 
Power,  2. 

EXONERATION. 
A  testator  bequeathed  his  persona] 
estate  to  his  wife,  '*  discharged 
from  the  payment  of  his  debts." 
He  then  devised  his  real  estate  in 
Herefordshire  in  trust  to  sell  and 
pay  *'  all  his  just  debts,  funeral 
and  testamentary  expenses"  in  ex- 
oneration of  his  personal  estate, 
and  he  devised  his  real  estates  in 
Norfolk f  without  any  expressed 
trust,  for  payment  of  his  debts. 
The  produce  of  the  Herefordshire 
estates  being  insufficient  to  pay 
the  debts.  Held,  that  the  Norfolk 
estates  were  next  liable  to  pay 
them  in  exoneration  of  the  per- 
sonal estote.  Young  v.  Young,  522 


EXPECTANT  HEIR. 
Ad  expectant  heir  charged  his  re- 
version in  1 S53,  and  afterwards  in 
\855  to  the  same  parties.  The 
second  transaction  cancelled  the 
first.  The  second  being  set  aside 
by  the  Court :  Held,  that  the  first 
was  not  revived.  Brondey  v. 
Smxlh.  Page  644 

See  Policy. 

Reversionary  Interest. 

EXTRINSIC  EVIDENCE. 
As  to  what  extent  extrinsic  evidence 
is  admissible.     Evans  v.   AngelL 

20ft 
See  Brewers*  Lease. 


FEE  SIMPLE. 
A  testator  appointed  A,  B.  "  his 
universal  heir."  Held,  that  these 
words  were  sufficient,  if  uncon- 
trolled, to  give  the  fee-simple. 
Jenkins  v.  Lord  Clinton.  1 08 

See  "  Or"  read  "  And,"  2,  3. 

FINES  (ADMISSION). 
The  fines,  fees  and  expenses  of  the 
admission  of  new  trustees  to  copy- 
holds must  be  borne  by  the  tenant 
for  life  and  those  in  remainder,  in 
proportion  to  their  respective  in- 
terests.    Carter  v.  Sebright.     374 

FIXTURES. 

See  Machinery. 

FLOATING  BALANCE. 
See  Bakkbrs. 
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FORECLOSURE. 

See  Company. 
Plkadino. 

FORFEITURE. 
A  testator  commenced  building  a 
column  on  his  estate,  which  was 
only  half  finished  at  his  death.  By 
his  will,  he  declared  that  if  the 
devisee  for  life  of  his  estates 
'*  should  neglect  to  keep  in  com- 
plete repair  the  column  then  being 
erected,*'  he  should  forfeit  his 
estate.  Held,  that  this  implied  no 
obligation  on  the  executors  to  com- 
plete the  column  out  of  the  tes- 
tator's assets.  Joliffe  v.  Twyford. 
Page  227 

FRAUD. 

See  Contributory,  4. 

FRAUD  ON  POWER. 
A  tenant  for  life  had  power  to  ap- 
point, to  any  of  his  children,  an 
estate,  which,  in  default,  was  li- 
mited to  his  eldest  son  in  fee.  The 
eldest  son  attained  twenty-one  in 
January t  1.841,  and  in  February 
the  father  appointed  the  estate  to 
him  absolutely.  In  May^  the  father 
and  the  son  mortgaged  the  estate 
for  the  father's  debts,  and  in  July 
the  father  and  eldest  son  conveyed 
the  estate  to  a  trustee,  to  indem- 
nify the  son  against  the  mortgage 
debts,  and  then  to  sell  and  divide 
the  surplus  between  all  the  chil- 
dren equally.  Semblcy  that  the 
latter  deed  was  not  void  as  part  of 
a  transaction  constituting  a  fraud 
on  the  power ;  but  Held,  that  the 


deed  of  July  must  be  treated  as 
valid  until  set  aside  by  an  inde- 
pendent proceeding  for  that  pur- 
pose in  a  suit,  by  a  younger  child, 
to  carry  it  into  execution.  J3ed- 
does  v.  Pvgh,  Page  407 

See  Power,  2, 

FRAUDULENT  SETTLEldENT. 
See  Costs,  !• 

Voluntary  Settlbment. 

FREEHOLD  LAND  SOCIETY. 
See  Building  Society,  1,  2. 

FREIGHT. 

See  Ship. 


GIFT. 
See  Parent  and  Child,  4, 5. 

GOODWILL. 
The  terms  "goodwill,  &c.,"  in  a 
contract  for  the  sale  of  a  foundry, 
are  not  so  uncertain  as  alone  to 
prevent  a  decree  for  specific  per- 
formance of  it ;  for  the  words  et 
ccetera  point  to  things  necessarily 
connected  with  and  belonging  to 
the  goodwill,  and  to  be  defined  in 
the  conveyance.     Cooper  v.  Hood, 

293 


HEIR. 

See  Conversion.* 
Devise. 
Will,  2. 

HUSBAND  AND  WIFE. 
A  wife  was  entitled  to  an  annuity 
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for  her  separate  use,  which  was 
payable  out  of  a  mortgage  on  her 
husband's  estate.  The  wife  lived 
with  her  husband  and  was  main- 
tained by  him.  The  wife's  trustee 
neglected  to  enforce  payment  of 
the  mortj^age  and  interest,  and 
was  held  liable  for  the  breach  of 
trust.  Held,  that  as  between  the 
husband  and  wife,  the  interest 
applied  to  their  mutual  benefit 
roust  be  taken  in  discharge  of  her 
annuity,  and  that  the  trustee,  as 
against  the  wife,  was  entitled  to 
the  benefit  of  the  same  equity.  But 
held  also,  that  the  accruing  pay- 
ment of  the  annuity  could  not  be 
set  off  against  a  prior  existing  debt 
of  the  husband.  Payne  v.  Ldttle. 
Page  1 
2.  A  wife  obtained  an  order  for  pro- 
tection under  the  20  &  21  Vict. 
c.  85,  8.  21.  Hcld«  that  she  was 
entitled  to  payment  of  a  fund  in 
Court  representing  a  legacy  be- 
queathed to  her.  In  re  King$ky*s 
Trust.  84 

See  Legal  Personal  Represen- 
tatives, 2. 
Protection  Order,  2. 


ILLEGITIMATE  CHILD. 

1.  Bequest  to  "  A.  and  her  daugh- 
ters" equally.  A,  had  an  illegiti- 
mate daughter  at  the  date  of  the  will 
and  never  had  any  other  daughter. 
A.  predeceased  the  testator.  Held, 
that  legitimate  daughters  alone 
could  take  under  this  bequest,  and 


that  the  construction  was  not  al- 
tered by  the  circumstance,  that, 
in  the  same  will,  there  was  a  be- 
quest to  B.  and  her  son  John,  the 
son  JoJtH  being  illegitimate.  Kelly 
V.  Hammond,  ^^^  36 

2.  Bequest  to  all  and  every  the  sons 
and  daughters  of  A.,  includ- 

ing who  the 

illegitimate  of   A.      Held, 

that  the  illegitimate  children  of  A. 
could  not  take.    Mason  v.  Bateson. 

404 

INCLOSURE. 

An  Inclosure  Act  directed  allotments 
for  public  and  specific  purposes, 
and  that  one-fifth  should  be  al- 
lotted to  the  lord  of  the  manor  for 
his  interest  in  the  '*  soil,"  and 
that  the  remainder  of  the  common 
lands  should  be  divided  amongst 
the  commoners,  to  be  held  in 
severalty.  And  it  was  declared 
that  the  lord's  seignorial  rights 
were  not  to  be  prejudiced,  except 
the  right  to  the  «*  soil,"  and  that 
the  lord  might  thereafter  enjoy  all 
rents,  heriots,  Stc,  **  and  all  mines, 
minerals,  quarries  and  other  royal- 
ties," and  as  if  the  Act  had  not 
been  passed.  Held,  that  the  lord 
retained  his  rights  to  the  mines 
and  minerals  under  the  land  allot- 
ted to  the  commoners  in  severalty. 
Preltij  v.  Solly.  606 

See  Soil. 

INDEMNITY. 
Executors  held  entitled  to  no  indem- 
nity against  liability  in  respect  of 
shares  in  a  banking  company  ape- 
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cifically  bequeathed,  the  order  of 
the  Court,  in  an  administration 
suit,  being  of  itself  a  perfect  in- 
demnity to  them.  Addami  v. 
Ferick.  Page  384 


INFANT. 
Trustees  applied  a  pan  of  the 
capital  of  a  fund  belonging  to  in- 
fants, who  had  been  left  destitute 
by  the  father,  for  their  benefit. 
They  were  allowed  the  amount. 
Prince  v.  Mine.  634 

See  Partition. 


INJUNCTION. 

1.  As  to  the  right  of  a  Plaintiff  in  a 
bill  of  discovery,  in  aid  of  an  ac- 
tion at  law,  to  an  injunction  to 
restrain  the  action  until  full  dis- 
covery is  given :  Semble,  that  a 
primd  facie  case  must  be  shewn, 
and  that  the  Court  will  not  allow 
a  contest  on  afiBdavit  on  a  motion 
for  such  an  injunction.  Harrii  v. 
ColUtt.  222 

2.  An  injunction  was  granted  to  stay 
an  action  at  law  until  answer. 
The  Defendant  having  put  in  a 
full  answer,  gave  notice  of  motion 
to  dissolve,  after  which,  the  Plain- 
tiff amended  his  bill.  The  answer 
shewing  a  mere  legal  question : 
Held,  that  the  injunction  must  be 
dissolved,  and  that  the  Plaintiff 
was  not,  on  this  occasion,  entitled 
to  have  it  continued  on  the  case 
alleged  by  the  amendments.  Mol- 
lett  V.  Enequist.  (No.  2.)  466 
See  Railway. 


INSOLVENT. 
See  Dismissal  for  want  of  Pro- 
secution. 

INTEREST. 
A  testator  died  in  1818.  A.  B.,  his 
administrator,  received  assets  and 
placed  them  in  a  bank,  to  an  ac- 
count— '^  A.  B.*s  trustee,'*  and 
where  they  still  remained.  A.  B. 
died  in  1853,  and  to  a  suit,  institut- 
ed by  the  administrator  de  bonis 
non  of  the  original  testator  against 
the  representatives  of  A.  B.  and 
the  bankers,  to  recover  the  fund» 
the  representatives  of  A,  B.  set 
up  the  Statute  of  Limitations,  bat 
the  bankers  were  willing  to  pay 
the  amount : — Held,  that  the  sta- 
tute was  inapplicable,  and  a  de- 
cree was  made  for  the  Plaintiff. 
Held  also,  that  in  such  a  suit,  the 
representatives  of  A.  B.  could  not 
be  charged  with  interest.  Smith 
V.  Acton.  Page  210 

See  Conditions  of  Sale. 

Statute  of  Limitations,  1. 

ISSUE. 

1.  The  word  "issue"  restricted  to 
«*  children"  by  force  of  the  cor- 
relative expression  "  parent." 
Maynardv.  Wright,  285 

2.  A  testator  devised  a  freehold  in 
trust  to  accumulate  the  rents  for 
periods  of  not  less  than  ten  years 
successively  at  a  time,  at  the  ex- 
piration of  which,  the  accumula- 
tions to  be  paid  to  the  testator's 
**  sons  and  daughters,  or  such  of 
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them  as  should  be  living  at  the 
respective  periods  of  division,  and 
the  issue  of  such  of  them  as  shall 
have  died  leaving  lawful  issue, 
such  issue  taking  their  deceased 
parent's  share,**  to  be  vested  inte- 
rests in  the  same  respectively  at 
the  age  of  twenty-one  years,  and 
so  on  from  time  to  time  until  the 
expiration  of  twenty-one  years 
after  the  decease  of  the  survivor 
of  her  children.  And  from  and 
after  the  expiration  of  the  term  of 
twenty-one  years,  he  devised  the 
same  premises  unto  such  of  his 
grandchildren  and  their  issue  as 
should  then  stand,  in  respect  to 
him,  in  equal  degree  of  consan- 
guinity,  and  their  heirs,  as  tenants 
in  common.  Held,  that  **  issue  " 
was  to  be  read  *' children,"  and 
the  word  "  and  **  to  be  read  "  or," 
and  that  the  devise  was  neither 
void  for  remoteness  nor  uncer- 
tainty.    Maynctrd  v.  Wright, 

Page  !S85 
See  Devise. 


ISSUE  MALE. 

See  Will,  2. 


JUDGMENT. 

See  Charging  Order. 

Debtor  and  Creditor. 

Devastavit. 

Municipal  Corporation,  2. 

Tacking. 


JURISDICTION. 

.  As  to  the  jurisdiction  of  the  Court 
of  Chancery  of  the  Palatine  of 
Lancaster  in  cases  where  part  of 
the  subject-matter  consists  of  lands 
locally  situate  out  of  its  jurisdic- 
tion.    Wynne  v.  Hughes, 

Page  377 

.  Suits  were  instituted  for  the  same 
matter  in  the  Palatine  Court  and 
this  Court,  and  a  decree  made  in 
the  former.  The  Court  refused  to 
stay  the  proceedings  here,  as  the 
suits  partly  involved  lands  locally 
situate  out  of  the  jurisdiction  of 
the  Palatine  Court.     Ibid. 


JURY. 
The  Court  will  not,  before  the  hear- 
ing, direct  a  case  to  be  heard  be- 
fore a  jury  under  the  21  &  %St 
Vict,  c,  27,  s.  2,  if  one  party  op- 
poses it.   George  v.  WJutmare.  557 


LACHES. 

See  Reversionary  Interest,  2. 
Specific  Performance,  4,  5. 


LANCASTER. 

See  Jurisdiction*. 


LANDS  CLAUSES  ACT. 

.  Upon  a  petition  presented  by  the 
tenant  for  life,  for  the  re-invest- 
ment in  land  of  the  compensation 
money  paid  for  lands  taken  by  a 
railway  company,  the  remainder- 
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ineD  and  trustees,  if  they  approve, 
ought  to  join  in  the  petition  or 
abstain  from  appearing  at  the 
hearing.  Wilson  v.  Foster,  Re 
The  Lancashire  and  Yorkshire 
Railway  Company.  Page  398 

2.  Costs  of  remaindermeri  and  trus- 
tees, who  appeared  as  respondents 
upon  a  petition  presented  both 
under  the  Lands  Clauses  Acts  and 
in  a  suit  for  re-investment  in  land, 
disallowed.  Ibid, 
See  Costs  Z. 

LANDLORD  AND  TENANT. 

Under  a  lease  of  a  farm,  the  tenant 
was  bound  to  keep  in  repair  the 
buildings  to  be  erected  thereofi. 
During  the  term,  the  tenant,  with 
the  permission  of  the  landlord, 
who  was  lord  of  the  manor,  built  a 
house  on  the  waste  adjoining  the 
farm,  and  he  enjoyed  it  with  the 
farm.  Held,  that  the  tenant  was 
also  under  an  obligation  to  keep 
this  house  in  repair.  White  v. 
Wakley.     (No.  1.)  17 

See  Dilapidations. 
Lbask. 

LAPSE  OF  TIME. 

See  Reversionary  Interest,  2. 
Specific  Performance,  4,  5. 

LEASE. 
1.  Demise  for  seven  years,  with  a 
proviso,  that,  notwithstanding  any- 
thing before  contained,  if  notice 
should  not  be  given  to  determine 
the  lease  at  the  end  of  the  seven 
years,  it  should  be  considered  a 
lease  upon  the  same   covenants. 


from  year  to  year,  until  notice  to 
determine  it.  Held,  that  the  de- 
mise continued  after  the  seven 
years  until  put  an  end  to  by 
notice,  and  that  the  covenants 
continued  binding.  Brown  v. 
Trumper,  Page  H 

2.  Covenant  by  farm  tenant  "  well 
and  substantially'*  to  repair  and 
keep  in  '*  good  substantial  repair," 
and  so  '^  well  and  substantially  re- 
paired '*  to  yield  up  at  the  end  of 
the  term  :  Held,  that  the  tenant 
was  bound  to  give  up  the  premises 
in  as  good  a  state  of  repair  as 
when  he  took  possession,  and  that 
they  must  be  inferred  to  have  been 
then  in  a  tenantable  state.  The 
landlord  having  become  changed 
during  the  term,  and  a  claim  for 
dilapidations  being  now  made  by 
the  existing  landlord.  Held,  that 
the  tenant  was  entitled  to  an  in- 
quiry as  to  the  state  of  repair 
when  the  present  landlord's  title 
accrued.  Ibid, 
See  Landlord  and  Tenant. 

LEGACY. 
A  testator  bequeathed,  6rst,  to  the 
minister  of  M,  a  sum  of  [blank] 
for  educating  the  poor  ;  secondly, 
an  annuity  of  51.  a  year  to  A,  for 
life,  and  after  her  death,  to  the 
minister  of  Af.,  in  addition  to  the 
sum  of  [blank"]  for  educating  the 
poor  of  M.  ;  and,  thirdly,  an  an- 
nuity of  15/.  t«  B,  for  life,  and 
after  his  decease  be  gave  to  the 
minister  of  M,  the  said  sum  of 
[blank]  in  addition  to  the  two 
sums   before  mentioned.      Held, 
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that  the  corpus  producing  the  an- 
nuity was  well  given  to  the  charity, 
subject  to  the  life  interests.  Harts- 
home  V.  Nicholson.  Pag©  58 
See  Annuity. 

Bequest. 

Contribution. 

Legatee. 

Parent  and  Child,  13. 

Public  Policy. 

Referential  Trusts. 

Remoteness. 

Stock. 

Substitutionary  Gift. 

Will  and  its  References. 

LEGAL     PERSONAL     REPRE- 
SENTATIVES. 

1.  Gift  to**  legal  personal  representa- 
tives share  and  share  alike/'  Held 
to  mean  next  of  kin.  King  v. 
Cleaviland.     (No.  1.)  26 

2.  Bequest  to  A.  and  his  wife  for 
their  lives,  and,  after  their  decease, 
in  trust  for  their  children  **  then 
living,  or  their  legal  personal  re- 
presentatives, share  and  share 
alike.'*  A  daughter  died  in  the 
life  of  the  testator,  without  leaving 
issue  :  Held,  that  her  next  of  kin 
were  entitled,  and  not  her  husband 
who  had  taken  out  administration 
to  her.     Ibid.     {No.  2.)  166 

LEGATEE. 
A  testator  gave  2,000/.  in  remainder 
to  his  sisters,  except  ^.,  and  he 
then  gave  a  legacy  to  A,  He 
afterwards  gave  *'  to  each  of  his 
sisters,  namely,  ZJ.,  C.  and  D., 
500/."  each,  •*  and  in  case  of  death 
of  either,  their  portion  to  go  to  the 
surviving  sisters  above  mentioned. 


Held,  that  A.  was  not  included 
among  the  surviving  sisters.  White 
V.  IVakUy.  (No.  2.)  Page  23 
See  Servants. 

LETTER  OF  LICENCE. 
Set  Statute  of  Limitations,  4. 

LIEN  FOR  PURCHASE- 
MONEY. 
A  trustee  purchased  an  estate  on 
behalf  of  the  trust.  The  vendor 
executed  a  conveyance  to  the 
trustee,  which  recited  the  trust, 
and  that  the  trustee  had  called  in 
trust  moneys  sufiBcient  to  pay  the 
purchase-money,  and  it  conuined 
a  receipt  for  the  whole  purchase- 
money.  In  fact  only  part  was 
paid,  and  the  trustee  gave  his 
bond  and  a  memorandum  of  de- 
posit for  the  deficiency,  the  latter 
reciting  that  the  vendor  had  lent 
the  trustee  that  sum  to  enable  him 
to  complete  :  Held,  that  the  ven- 
dor had  no  lien  on  the  title-deeds 
in  his  possession  for  the  unpaid 
purchase- money.     Muir  v.  JoUy. 

148 

See  Solicitor  and  Client. 

LIFE  INTEREST. 
See  Estate  for  Life. 
Parent  and  Child,  1. 
Tenant  for  Life. 

LIFE  POLICY. 
See  Policy  of  Assurance. 


MACHINERY. 
1 .  Mortgage  of  iron  works  and  rolling 
mill,  with  the  machinery,  &c«  spe- 
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cified  in  schedule,  '*  and  all  engines, 
machinery,  fixtures  and  things 
which  might  thereafter  be  fixed 
and  fastened  in  or  upon  the  same 
premises,  whether  in  addition  or 
substitution."  Held,  that  the  words 
'*  fastened  in  or  upon  the  same 
premises"  governed  the  sentence, 
and  that  subsequent  additions, 
consisting  of  an  engine  for  turning 
a  lathe,  a  steam  hammer  and  anvil, 
a  boiler  and  furnace,  passed  to  the 
mortgagees ;  but  that  cutters,  bed 
plate,  straightening  plate,  and  the 
metal  flooring  of  the  mill  did  not. 
The  Metropolitan  Counties,  8^c, 
Society  v.  Brown,  Page  454 

2.  Under  an  assignment  of  the  ma- 
chinery fastened  in  or  upon  a  mill. 
Held,  that  an  anvil,  though  not 
fastened  or  6xed  to  it,  passed,  as 
essential  to  a  fixed  steam  hammer. 
Ibid. 

MAINTENANCE. 
See  Infant. 

Power,  2. 

Set-Ofp. 

MINERALS. 
See  Inclosure. 

Specific  Performance,  6. 

MINES. 
See  Inclosurb. 

MINUTES. 
When,  at  the  hearing,  liberty  is  given 
to  mention  the  case  again  on  the 
minutes,  it  must  be  done  at  least 
within  a  fortnight,  otherwise  the 
parties  must  give  notice  of  motion 
specifying  the  alterations.  Hood 
v.  Cooper,  373 


MISTAKE. 
See  Reformino  Deed. 

MONEY. 

1.  South  Sea  Stock  and  £3 :  58.  per 
Cents,  held,  on  the  context,  to 
pass  by  the  expression  *'  surplus 
money."  Newman  v.  Newman. 
(No.  1.)  Page  218 

2.  A  testatrix  bequeathed  specific 
sums  of  South  iS'ea  Stock  and  £3 :  5t, 
per  Cents,  to  her  sister  for  life, 
and,  at  her  death,  she  left  **  this 
money**  in  trust  to  her  niece,  to 
pay  certain  legacies,  which  did  not 
exhaust  the  whole.  She  autho- 
rized her  sister  and  niece  (who 
were  her  executrixes)  to  sell  out 
the  residue  of  "  her  money"  in  the 
£3  :  5s,  per  Cents,  over  the  sum 
she  had  mentioned,  for  payment  of 
her  debts,  and  proceeded :  "  then, 
if  there  is  any  surplus  money,  I 
give  it  to  my  niece :" — Held,  that 
the  niece  took  the  surplus  of  both 
the  funds.    Ibid. 

MORTGAGE. 

1.  A,  B,  mortgaged  estate  X.  for 
800/.,  and,  on  the  same  day,  he 
charged  estate  F.,  in  aid,  to  the 
extent  of  200/.  J.  B,  died, 
having  devised  estate  Y,,  but  in- 
testate as  to  estate  X.  Held,  that 
the  whole  800/.  was,  as  between 
the  devisees  and  heir,  primarily 
chargeable  on  estate  X.  Stringer 
V.  Harper.  33 

2.  An  estate  was  subject  to  mort- 
gages of  7^000/.  created  by  the 
testator,  and  of  13,000/.  created 
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by  his  ancestor ;  but  the  testator 
had  consolidated  them  into  one 
mortgage  for  20,000/.  wliich  he 
had  covenanted  to  pay.  The  tes- 
tator directed  his  debts  to  be  paid 
out  of  his  personal  estate,  but  if 
insufficient,  he  charged  them  on 
his  real  estate.  He  devised  his 
real  estates  *'  subject  nevertheless 
to  the  mortgages  affecting  the 
same."  The  testator  died  in  1840. 
Held,  that  the  devisee  of  the  estate 
did  not  take  cum  onere^  but  was 
entitled  to  have  the  whole  mort- 
gage debt  paid  out  of  the  testa- 
tor's personal  estate.  Towmhend 
v.  Mostyn,  Page  72 

8.  A  mortgagee  of  a  1 ,000  years'  term 
filed  a  bill  for  foreclosure.  At  the 
hearing,  by  arrangement,  a  decree 
was  made  for  the  sale  of  the  fee. 
It  produced  a  little  more  than 
sufficient  to  pay  the  mortgage. 
The  Defendants  declining  an  in- 
quiry as  to  the  value  of  the  rever- 
sion in  fee.  Held,  that  the  Plain- 
tifl's  costs  had  priority  over  those 
of  the  Defendant.  Cutfield  v. 
Richards.  241 

4.  A  testator  gave  one-third  of  the 
rents  of  his  real  estate  to  his  widow 
for  life,  and  he  devised  an  estate 
at  B.f  in  thirtieth  parts,  to  his 
children  as  tenants  in  common. 
The  residue  of  his  real  and  per- 
sonal estate,  **  after  payingf  his 
mortgage  and  other  debts,*'  he  \e(i 
to  be  divided  into  thirtieth  parts, 
and  to  be  taken  by  the  same  and 
in  the  same  proportions  as  the 
estate  at  B,  Held,  that  the  widow 
took  no  interest  in  the  personalty. 


and  that  the  mortgages  were 
payable  primarily  out  of  the  resi- 
due and  not  out  of  the  mortgaged 
estate,  under  the  1 7  &  18  Ftct*  c. 
1 1 8.     Greeted  v.  Greated. 

Page  621 
See  Building  Society,  4. 

Company. 

Debenture. 

Debtor  and  Creditor. 

Machinery,  1. 

Municipal  Corporation. 

Pleading. 

Tacking. 

MORTMAIN. 
See  Charity. 

MOTION. 
See  Decree. 
Jury. 
Specific  Performance. 

MOTION  FOR  DECREE. 
See  Cross-Examination. 

MUNICIPAL  CORPORATION. 

1.  An  Act  of  Parliament  gave  a 
corporation  compulsory  powers  of 
purchasing  land  to  make  a  market. 
The  29th  section  required  it  to 
sell  the  surplus  not  wanted,  and  to 
give  certain  parties  a  right  of  pre- 
emption, the  produce  to  be  applied 
*'  to  the  purposes  of  the  Act."  The 
dOth  section  gave  the  corporation 
power  to  borrow  on  debenture,  the 
82nd  power  to  mortgage  or  tell 
any  of  its  land  *^  for  the  purposes 
of  the  Act,"  and  the  83rd  section 
provided  that  the  Act  should  not 
empower  the   corporation  to  sell 
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without  the  approbation  of  the 
lords  of  the  treasury.  Held,  that 
the  dSnd  section  did  not  authorize 
a  mortgage  of  the  surplus  land  for 
the  purposes  of  the  Act,  but  that 
it  must  be  sold  as  directed  by  the 
S9th  section.  Held,  also,  that  a 
mortgage  only  of  the  lands  of  the 
corporation  required  the  assent  of 
the  lords  of  the  treasury.  De 
Winton  ▼.  Mayor  of  Brecon. 

Page  533 

2.  Whether  a  judgment  against  a  mu- 
nicipal corporation  operates  as  an 
equitable  mortgage  on  its  lands, 
the  Municipal  Corporation  Act 
forbidding  a  mortgage,  except  with 
the  assent  of  the  lords  of  the 
treasury,  qiuere.  The  Mayor, 
4f*c,  of  Brecon  v.  Seymour,         548 


NEW  TRUSTEES. 
Upon  a  petition  to  appoint  new  trus- 
tees of  a  separation  deed,  on  the 
death  of  the  sole  trustee,  it  was 
objected,  that  the  deed  was  void, 
in  consequence  of  the  father's 
thereby  abandoning  his  right  to 
the  custody  of  his  children.  The 
Court  declined  on  this  occasion 
deciding  as  to  its  validity,  but  ap- 
pointed new  trustees  to  protect 
the  property.  Re  Matthews,     463 

NEXT  OF  KIN. 
Bee  Legal  Personal  Representa- 
tives. 
Residue,  4,  5. 


OPENING  BIDDINGS. 
On  a  sale  under  the  Court,  two  per- 
sons agreed  not  to  bid  against  each 
other,  but  that  one  should  bid  up 
to  1,500/.  and  divide  the  lot  be- 
tween them.  They  bought  it  for 
650/.  Held,  that  this  agreement 
furnished  no  ground  for  opening 
the  biddings,  or  annulling  the  sale. 
In  re  Carew*f  Estate,       Page  187 

«'  OR"  READ  '<  AND." 

1 .  The  word  "  and"  construed  **  or," 
in  order  to  give  eflfect  to  the 
obvious  meaning.  Maynard  v. 
Wright.  ^%5 

2.  A  testator  devised  a  freehold  in 
trust  to  accumulate  the  rents  for 
periods  of  not  less  than  ten  years 
successively  at  a  time,  at  the  expi- 
ration of  which,  the  accumulations 
to  be  paid  to  the  testator's  **  sons 
and  daughters,  or  such  of  them  as 
should  be  living  at  the  respective 
periods  of  division,  and  the  issue 
of  such  of  them  as  shall  have  died 
leaving  lawful  issue,  such  issue 
taking  their  deceased  parent's 
share,"  to  be  vested  interests  in 
the  same  respectively  at  the  age 
of  twenty-one  years,  and  so  on 
from  time  to  time  until  the  expi- 
ration of  twenty-one  years  af^er 
the  decease  of  the  survivor  of  her 
children.  And  from  and  after  the 
expiration  of  the  term  of  twenty- 
one  years,  he  devised  the  same 
premises  unto  such  of  his  grand- 
children and  their  issue  as  should 
then  stand,  in  respect  to  him,  in 
equal   degrees   of   consanguinity. 
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and  their  heirs,  as  tenants  in  com- 
mon. Held,  that  <<  issue"  was  to 
be  read  *•  children/'  and  the  word 
"  and"  to  be  read  "  or,"  and  that 
the  devise  was  neither  void  for  re- 
moteness nor  uncertainty.  May- 
nard  v.  Wright,  Page  285 

9.  A  testator  devised  real  estate  to  his 
children  and  their  heirs  as  tenants 
in  common,  with  a  gift  over  to  the 
survivors  *'  in  the  event  of  any  of 
them  dying  before  having  heirs  of 
their  body  or  making  a  particular 
disposition*'  of  his  share.  Held, 
that  ♦'or"  must  be  read  "and," 
and  that  the  children  took  in  fee, 
but  that  the  gift  over  in  the  event 
of  making  no  disposition  was  re- 
pugnant and  void.  Created  v. 
Created.  621 

ORDER. 
See  Decree. 
Minutes. 

OTHER. 

See  Survivor^ 

OUTLAWRY. 
A  PlaintiflT  was  outlawed  pending  the 
suit.  Held,  that  it  was  irregular 
to  make  the  Attorney-General  a 
party  in  respect  of  the  outlawry, 
unless  a  question  was  raised  witli 
regard  to  its  validity  or  enforce- 
ment.    Bromley  v.  Smith.         644 


PALATINE  COURT. 
iS'tftf  Jurisdiction,  l,i. 


PARENT. 

See  Children. 

Issue. 

PARENT  AND  CHILD. 

1.  A  testator  bequeathed  a  sum  to 
trustees  for  his  daughter  for  life* 
and  aflerwards  to  pay  the  divi- 
dends to  her  husband,  'Muring 
his  life,  nevertheless  to  be  by  him 
applied  for  or  towards  the  main- 
tenance, education  or  benefit"  of 
the  daughter's  children.  There 
was  a  gif^  to  the  children  after 
the  decease  of  the  survivor  of 
the  daughter  and  her  husband. 
Held,  that  the  husband  took  for 
life  beneficially.  Byne  v.  Black' 
burn.  Page  41 

2.  A  husband  being  held  liable  at 
the  suit  of  the  children  of  his 
wife's  first  marriage  to  replace 
trust  funds  received  by  him^ 
claimed  a  large  sum  expended  in 
maintaining,  &c.  the  children  after 
the  second  marriage.  The  claim 
was  disallowed.      Grove  v.  Price. 

105 

3.  Where  both  a  parent  and  his 
children  are  objects  of  a  bequest 
of  personalty,  the  tendency  of 
modern  decisions  is,  to  construe 
the  limitations  as  a  gift  to  the 
parent  for  life,  with  remainder  to 
his   children.      Audsley   v.  Horn. 

1D5 

4.  A  gifl  by  a  child  to  her  parent 
immediately  after  attaining  twenty- 
one  cannot,  under  ordinary  cir- 
cumstances, be  supported.  Bury 
V.  Oppenheim,  594 
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5.  Soon  after  attaining  twenty-one  a 
daughter  sold  her  reversionary  in- 
terest and  the  amount  was  received 
by  her  father.  He  said  she  had 
determined  that  the  most  advan- 
tageous course  for  her  to  adopt 
would  be  to  give  the  money  to 
him  to  be  applied  by  him  in  im- 
proving and  extending  his  busi- 
ness, in  order  to  increase  his 
estate,  and  to  enable  him  better 
to  provide  for  his  family  afler  his 
decease,  and  she  accordingly  gave 
him  tbe  money.  Held,  that  the 
father  was  a  trustee  of  the  money 
for  the  daughter,  and  he  was  bound 
to  repay  it.  Bury  v.  Oppenhexm, 
Page  594 

PARTITION. 
A  partition  decreed  without  a  com- 
mission, in  a  case  in  which  infants 
were  interested,  upon  satisfactory 
evidence  of  the  value.  Greenwood 
V.  Percy,  572 

PARTNERSHIP. 
Several  persons,  who  were  jointly 
entitled  to  several  leases  of  a  col- 
liery, 4vorked  it  in  copartnership. 
Held,  on  a  dissolution,  that  one  of 
the  co-owners  of  the  leases  could 
not  insist  on  a  partition,  though 
there  might  be  no  debts,  but  that 
the  whole  must  be  sold.  fVild  v. 
Milne.  504 

PAYMENT  OF  INTEREST. 

See  Statute  of  Limitation,  2. 

PENSION. 

See  East  India  Company. 

VOL.  XXVI. 


PLEADING. 
In  a  foreclosure  suit,  the  parties  to 
the  mortgage  deed  and  those  claim- 
ing under  them  ought  alone  to  be 
made  parties.  Audsley  v.  Horn. 
Page  195 
See  Disclaimer. 

Fraud  on  Power. 
Outlawry. 

Specific  Performance. 
Suit  on  behalf,  etc 

POACHING. 
See  Public  Policy. 

POLICY  OF  ASSURANCE. 

1.  An  expectant  heir  mortgaged  his  re- 
versionary estate,  and,  as  a  further 
security,  he  covenanted  to  keep 
up  policies  on  his  life,  which,  on 
his  default,  the  mortgagees  were 
empowered  to  do,  and  he  cove- 
nanted to  pay  the  amount  and 
charged  it  on  his  reversion.  On 
setting  aside  the  transaction  for 
inadequacy  of  consideration,  the 
mortgagees  were  not  allowed  pre- 
miums paid  by  them  under  the 
security.    Bromley  v.  Smith.     644 

2.  One  of  the  conditions  of  a  life  policy 
was,  that  it  should  be  void  if  the 
assured  died  by  his  own  hand, 
except  it  should  have  been  assigned 
to  other  parties,  for  valuable  con- 
sideration, six  months  before  his 
death.  Held,  that  a  letter  to  A.  B. 
charging  A.  with  a  floating  balance 
due  to  him,  and  made  three  years 
previous  to  the  death  of  the  as- 
sured  by  his  own  hand  was  within 
the  exception.  Jones  v.  The  Con* 
solidated  Investment  Assurance  Com- 
pany. iSS6 
See  Debtor  and  Cjieditoii, 

z  z 
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POSSESSION. 
See  Vendor  and  Purcbasbr. 

POWER. 

1.  A  power  to  appoint  the  '*  interest" 
of  a  fund,  held  to  authorize  the 
appointment  of  the  capital,  not- 
withstanding subsequent  powers 
over  and  limitation  of  the  said 
"  trust  moneys"  and  the  **  inte- 
rest." Phillips  V.  Brydon,  Page  77 

fL  Power  to  appoint  to  children, 
'*with  such  directions  or  regula- 
tions for  maintenance,  education 
and  advancement  as  their  mother 
should  appoint."  The  mother  ap- 
pointed the  income  to  the  chil- 
dren's father  until  the  youngest 
attained  twenty-one,  **  in  or  to- 
wards the  maintenance  and  edu-* 
cation"  of  all  her  children.  Held, 
that  the  appointment  was  invalid. 
Lloyd  V.  Lloyd.  96 

d.  By  the  settlement  of  A.  B.,  and 
in  the  events  which  happened, 
two-thirds  of  the  fund  was  limited 
to  certain  persons,  and  three- fifths 
to  the  children  of  C.  Z).  "  living  at 
the  time  of  the  decease  of  C.  D." 
and  in  default,  to  C,  D*s  next  of 
kin.  Power  was  given  to  A,  B. 
to  revoke  these  trusts,  and  to  ap- 
point the  trust  fund  among  the 
persons  who,  under  the  trusts 
aforesaid,  would  have  become  en- 
titled to  the  fundS|  *'  in  the  pro- 
portion and  manner  aforesaid,  or 
in  such  manner  and  form,  in  all 
respects,  as  A.  B,  should  think 
fit."  A,  jB.  appointed  to  a  child 
of  C.  D.,  who  survived  A,  B.,  but 
died  in  the  life  of  C.  D.  Held, 
that  tucb  child  was  not  an  object 


of  the  power.  Denning  v.  EUer- 
Urn.  Page  251 

See  Estate  for  Life,  1. 

Execution  of  Poweiu 

Fraud  on  Power. 

Release  of  Power. 

POWER  OF  SALE. 
An  estate  was  devised  to  trustees 
for  different  persons  in  fifth  shares, 
some  of  which  shares  were  given 
to  living  persons  absolutely,  and 
the  others  to  living  persons  for 
life,  with  remainder  to  their  chil- 
dren in  fee.  An  unlimited  power 
of  sale  over  the  whole  estate  was 
given  to  the  trustees.  Held,  that 
this  power  of  sale  was  valid  and 
could  be  exercised  over  the  whole 
estate,  so  long  as  any  of  the  trusts  of 
any  of  the  shares  remained  to  be 
performed.  Taite  v.SminsUad,  5ft5 

PRACTICE. 
The  Court  cannot,  under  the  15  & 
16  Vtct,  c.  86,  s.  44,  appohit  a 
person  to  represent  the  estate  of  a 
deceased  person  who  is  not  willing 
to  act.     Hill  T.  Bonner.  S7i 

See  Charging  Order. 

Costs. 

Creditors'  Representative. 

Cross- Examination,  1,  2. 

Decree,  1,  )S,  3. 

Dismissal  for  want  of  Pro- 
secution. 

Injunction. 

Jurisdiction. 

Jury. 

Minutes. 

Opening  Biddings. 

Partition. 

Production  of  Documents. 
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See  Sale  under  Court. 
Security  for  Costs. 
Specific  Performance. 
Stayimo  Second  Suit. 

SUBPCBNA    TO     appoint    SOLI- 
CITOR. 

Substituted  Sbryicb. 
Taxation. 

PRIORITY. 
See  Administration  of  Assets. 
Costs,  4. 
Exoneration. 
Mortgage,  9. 

PRODUCTION  OF  DOCU- 
MENTS. 
A  solicitor  and  his  client  were  both 
Defendants.  The  solicitor  ad- 
mitted documents  in  his  possession 
belonging  to  his  client,  but  claimed 
privilege ;  the  client  made  no  ad- 
mission as  to  possession  of  these 
documents.  Upon  an  application 
in  the  presence  of  both,  the  Court 
made  an  order  for  production. 
Gaskellv.  Chambers.  (No.  2.) 

Page  303 
See  Solicitor  and  Client. 

PROTECTION  ORDER. 

1.  A  wife  obtained  an  order  for  pro- 
tection under  the  20  &  21  Vict. 
c  85,  8.  21.  Held,  that  she  was 
entitled  to  payment  of  a  fund  in 
Court  representing  a  legacy  be- 
qiieatlied  to  her.  In  re  Kingsky^i 
Trust.  84 

2.  A  wife  was  deserted  by  her  hus- 
band. Afterwards,  her  father  be- 
queathed a  fund  for  her  separate 
use,  without  power  of  anticipation, 
and  she  subsequently  obtained  a 
protecting  order  under  the  20  & 


21  Vicl.  c.  ^5,  s.  21.  Held,  that 
she  was  entitled  to  payment. 
Cooke  V.  Fuller.  Page  99 

PUBLIC  COMPANY. 
Directors  of  a  company  were  alleged 
to  have  paid  calls  merely  on  a 
small  portion  of  the  shares  for 
which  they  had  subscribed  the 
deed,  and  they  had  also,  out  of 
the  company's  funds,  purchased 
part  o{  the  chairman's  shares,  and 
had  cancelled  a  considerable  num- 
ber of  those  subscribed  for  by 
him  and  by  themselves.  This  not 
being  authorized  by  the  constitu- 
tion of  the  company  or  by  the  pro- 
visions of  the  deed  of  settlement : 
— Held,  that  it  was  not  a  matter 
of  internal  management  to  be  con- 
firmed by  a  general  meeting,  and  a 
demurrer  to  a  bill  to  make  the  direc- 
tors liable  was  therefore  overruled. 
Hodgkinson  and  Others^  on  behalf, 
S^c.  V.  The  National  Live  Slock  In^ 
surance  Company  and  Others.  473 
See  Breach  of  Trust,  3,  4. 

Calls. 

Company. 

Contributory. 

Creditors'  Representative, 

Cross  Bill. 

Winding  up. 

PUBLIC  POLICY. 
Bequest  for  purchasing  the  discharge 
of  poachers, "  committed  to  prison 
for  non-payment  of  fines,  fees  or 
expenses  under  the  Game  Laws  :** 
Held  void,  as  encouraging  offences 
and  opposed  to  public  policy. 
Thrupp  V.  CoUett.  (No.  1.)  125 
z  z  2 
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RAILWAY. 

1.  A  railway  company  gave  notice 
to  a  tenant  at  will  to  take  part  of 
the  lands,  and  they  were  allowed 
to  take  possession  and  complete 
their  line.  Afterwards,  a  person, 
who  had  subsequently  to  the  notice 
purchased  one-ninth  of  the  land, 
filed  a  bill,  merely  praying  an  in- 
junction to  restrain  the  railway 
company  from  entering  upon,  con- 
tinuing in  possession  of,  or  other- 
wise interfering  with  the  land.  The 
bill  was  dismissed,  with  costs.  Car- 
nochan  v.  The  Norwich  and  Spalding 
liailway  Company.  Page  169 

ft,  A  railway  company  took  some 
lands  belonging  to  an  ecclesiastical 
corporation,  which  at  the  time  was 
let  on  lease,  and  a  large  sum  was 
awarded  as  a  compensation,  on  the 
principle  of  the  lessee  continuing 
to  pay  the  rent  reserved  by  his 
lease.  The  land  being  valuable 
for  building  purposes,  and  it  being 
the  custom  of  the  corporation  to 
make  it  available,  by  accepting 
surrenders  and  re-granting  build- 
ing leases  at  a  great  advance  of 
rent,  the  Court,  on  the  evidence, 
Held,  that  the  corporation  was 
entitled  to  the  dividends  on  the 
compensation  money,  in  addition  to 
the  rent  during  the  term  granted  by 
the  lease.  Re  the  Dean  and  Chapter 
of  fVettminster,  Re  The  Hampstead 
Junction  Railway  Company,  J214 
See  Lands  Clauses  Act. 

REAL  AND  PERSONAL 

ESTATE. 

See  Costs,  4. 


See  Conversion. 
Exoneration. 

RECEIVER. 
See  Act  of  Parliament,  1. 

RECTIFYING  DEED. 
See  Reforming  Deed. 

REDEMPTION. 

See  BuiLDiNO  Society,  4. 

REFERENTIAL  TRUSTS. 

>  Bequest  to  the  children  of  a  de- 
ceased niece  who  should  be  living 
at  the  testator's  death,  followed  by 
a  bequest  to  a  nephew  for  life,  and 
after  his  decease,  upon  the  like 
**  trusts"  for  the  benefit  of  his  issue, 
and  subject  to  the  same  powers, 
*^  limitations,"  &c.  in  respect  to 
his  issue  as  those  expressed  as  to 
the  niece's  children.  The  nephew 
had  no  child  living  at  the  testator's 
death,  but  he  afterwards  had  one 
child  born.  Held,  that  such  child 
was  entitled  to  .the  second  legacy. 
Yardley  v.  Yardley.  Page  38 

.  A  father,  having  eight  children, 
devised  bis  estate  to  six  of  them 
equally.  Afterwards,  the  wife's 
father  devised  another  property 
unto  her  children,  to  be  vested  at 
the  like  times,  with  like  benefit  of 
survivorship  and  provision  for 
maintenance,  and  in  like  manner, 
in  all  other  respects,  so  far  as  the 
nature  of  the  property  and  the 
difference  of  tenure  would  permit, 
as  the  said  children  were  entitled 
to  the  estate  of  their  father  under 
the  dispositions    and    limitations 
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contained  in  his  will :  Held,  that 
the  eight  children  participated  in 
the  second  devise.  Pigott  v. 
Wilder.  Page  90 

See  Wills. 

REFORMING  DEED. 
Prior  to  a  mortgage,  the  mortgagee's 
valuer  included  certain  articles  in 
his  valuation,  and  which  the  mort- 
gagees expected  would  be  com- 
prised in  their  mortgage,  but  they 
were  omitted  from  the  deed.  A 
bill  to  rectify  the  deed,  by  in- 
cluding them,  was  dismissed,  there 
being  no  proof  of  a  common  mis- 
take of  mortgagor  and  mortgagees. 
The  Metropolitan  Counties^  ^-c. 
Society  v.  Brown.  454 

REGISTRAR. 

See  Decree,  3. 

RELEASE  OF  POWER. 
A  father  had  an  exclusive  power  of 
appointment  in  favor  of  his  child- 
ren over  a  fund,  which,  in  default, 
was  limited  to  them  equally,  and, 
as  representative  of  a  deceased 
son,  he  was,  in  default  of  appoint- 
ment, beneficially  entitled  to  one- 
third  of  the  fund.  The  father  re- 
leased the  power  to  his  mortgagees : 
— Held,  that  the  power  had  been 
effectually  destroyed,  and  the 
Court  declared  the  rights  of  the 
parties  consequent  on  such  de- 
struction.   Smith  V.  Houhlon,  482 

REMOTENESS. 
1.  Bequest  to  a  living  person  for  life, 
and  afterwards  to  his  children,  fol- 
lowed by  adeclaration  that  these  in- 


terests should  be  considered  vested 
interests  at  the  age  of  twenty- 
five,  and  a  gift  over  to  the  issue 
of  any  dying  under  twenty-five : 
Held,  too  remote.  Rowland  v. 
Tawney.  Page  67 

2.  A  testator  gave  his  residuary 
estate  to  his  daughter  for  life,  and 
afterwards  to  her  two  sons  Henry 
and  Charles^  and  all  other  her 
children  thereafter  to  be  born,  and 
the  issue  of  his  grandchildren, 
who,  being  a  son,  should  attain 
twenty-one,  or  being  a  daughter, 
should  attain  that  age  or  marry 
with  consent,  equally  to  be  divided, 
such  issue  to  take  a  parent's  share : 
Held  void  for  remoteness.  Weh^ 
ster  V.  Boddington,  128 

•8.  Distinction  between  a  bequest 
having  two  alternatives,  one  of 
which  is  valid  and  the  other  too 
remote,  and  a  gifl  depending  on 
the  failure  of  a  previous  limitation, 
which  is  too  remote.  Re  Thatcher^ s 
TrusU.  365 

4.  The  case  of  Taylor  v.  Frobisher^ 
5  De  Gex  &  Sm.  191,  approved 
of.     Ibid. 

5.  Bequest  to  A.  for  life,  and  after- 
wards to  her  children  equally,  **  to 
be  vested'*  on  such  as  should  at- 
tain twenty-five,  and  "  to  be  pay- 
able" as  soon  as  might  be  after 
that  age  should  be  attained,  with 
powers  of  maintenance  and  ad- 
vancement out  of  their  "  vested 
or  expectant  portions,"  with  a  gifl 
over  to  B.  if  no  child  should  at- 
tain twenty-five  :  Held,  first,  that 
the  gift  to  the  children  was  too 
remote,    and    secondly,    on  A.'s 
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death  without  having  been  mar- 
ried, that  the  gift  to  B,  could  not 
take  effect^  as  an  alternative  limi- 
tation to  a  person  in  esse  at  the 
date  of  the  will.  Re  Thatcher's 
Trutti.  Page  365 

See  Absolute  Inter  est. 
Power  of  Sals. 

RENT-CHARGE. 
A  sale  of  lands  decreed  to  raise 
arrears  of  a  rent-charge  granted 
with  powers  of  distress  and  entry, 
there  being  nothing  to  distrain  on, 
and  there  being  twenty  other  con- 
current rent-charges  with  like  re- 
medies. Cupit  V.  Jackson  (13 
Price,  721)  followed.  ^Vkite  on 
behalf  of,  ^c.  v.  Jantes.     (No.  2.) 

191 

REPRESENTATIVE. 

See  Practice. 

RESIDUARY   DEVISE. 

See  Administration  of  Assets. 

RESIDUE. 

1.  A  testatrix,  after  reciting  that  she 
was  entitled  to  a  legacy  of  1 ,000/. 
under  her  husband's  will,  gave  the 
1,000/.,  as  to  100/.,  part  thereof, 
to  A,f  as  to  400/.,  part  thereof,  to 
jB.,  and  as  to  all  the  residue  of  the 
said  legacy  of  1,000/.  and  all  the 
residue  of  her  estate,  to  C  At 
the  death  of  the  testatrix,  216/. 
only  were  due  on  the  legacy.  Held, 
that  A.f  B.  and  C.  must  abate  in 
proportion.   fVrighl  v.  Weston.  429 

2.  A  testatrix,  who  was  entitled  to  half 
of  her  sister's  residuary  estate,  be- 
queathed a  large  legacy,  which,  if 


it  should  fail,  she  directed  shotdd 
fall  '*  into  her  own  estate.''  She 
bequeathed  the  residue  of  her  pro- 
perty (except  that  derived  from 
her  sister)  to  A.,  and  the  residue 
of  her  property  derived  from  her 
sister's  estate  to  B.  Held,  that 
the  latter  must  contribute  with  tbe 
former  towards  payment  of  tbe 
debts,  expenses  and  legacies. 
Greenwood  r,  JemmeiL     Page  479 

3.  •«  Residue"  IS  not  a  «•  legacy"  ia 
the  ordinary  sense  of  the  term, 
though  the  person  taking  it  is  a 
"residuary  legatee."  fFard  v. 
Grey.  485 

4.  The  1  Will.  4,  c.  40  (as  to  the 
right  of  executors  to  the  uiidis« 
posed  of  residue),  merely  shifts 
the  burden  of  proof  from  the  next 
of  kin  to  the  executor.  Read  t. 
Stedman.  495 

5.  Devise  and  bequest  of  residae  of 
testator's  property  to  A.,  B.  and 
C,  "upon  trust"  to  convert  and 
pay  debts  and  certain  legacies. 
The  testator,  in  a  subsequent 
clause  appointed  A.,  B.  and  C.  bis 
executors,  and  he  died  without 
next  of  kin.  Held,  that  the 
Crown,  as  against  the  executors, 
was  entitled  to  the  undisposed  of 
residue.     Ibid. 

REVERSION. 
See  Expectant  Hbie. 
Policy. 
Reversionary  Interest. 

REVERSIONARY  INTEREST. 

1 .  The  purchase  of  a  reversion  cannot 
stand  in  equity  miless  the  pur- 
chaser shews  that  he  paid  the  ftill 
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value  for  it.  Salter  v.  Bradshaw. 
Bradskaw  V,  Salter.  Page  161 
The  sale  of  a  reversion  set  aside 
after  forty  years,  the  vendor  hav- 
ing instituted  proceedings  for  that 
purpose  a  year  after  it  fell  into 
possession,  and  the  purchaser  hav- 
ing failed  to  prove  that  he  had 
paid  full  value  for  it.     Ibid. 

3.  The  general  rule  is  this  : — Where 
a  person  deals  with  an  expectant 
heir  for  his  reversion,  the  burden 
of  proof  lies  upon  such  person  to 
prove  the  fairness  of  the  transac- 
tion. Bromley  v.  Smith.  Bou- 
stead  V.  Bromley*  Smith  v.  Brom^ 
ley.  644 

4.  The  application  of  the  rule  is  not 
prevented,  (i)  by  the  fact  that  the 
transaction  was  a  charge  and  not  a 
sale ;  nor  (ii)  that  the  expectant 
heir  was  a  person  of  mature  age ; 
nor  (iii)  that  he  perfectly  under- 
stood the  nature  and  extent  of  the 
transaction;  nor  (iv)  is  it  neces- 
sary for  the  heir  to  shew  that  he 
was  in  pecuniary  distress  at  the 
time.     Ibid. 


SALE. 
See  Bankrupt. 
Partnership. 
Rent-Charge. 

SALE  UNDER  COURT. 
On  a  sale  under  the  Court,  two  per- 
sons agreed  not  to  bid  against  each 
other,  but  that  one  should  bid  up 
to  1,500/.  and  divide  the  lot  be- 
tween them.     They  bought  it  for 


650/.  Held,  that  this  agreement 
furnished  no  ground  for  opening 
the  biddings,  or  annulling  the  sale. 
In  re  Carew's  FMatm        Page  187 

SCHOOL. 

See  Charity. 

SECURITY. 
See  Bankers. 

SECURITY  FOR  COSTS. 
A  motion,  under  the  20  &  21  Vict. 
c.  14,  s.  24,  that  a  limited  liability 
company  might  give  security  for 
costs,  on  an  affidavit  that  the  com- 
pany had  ceased  all  operations, 
that  proceedings  had  been  taken 
to  wind  it  up,  that  the  plant  had 
been  sold,  and  that  the  company 
was  "  insolvent  and  unable  to  pay 
its  debts  already  incurred,"  re- 
fused,  the  Court  not  feeling  satis- 
fied that  the  assets  of  the  company 
would  be  insufficient  to  pay  the 
Defendant's  costs.  Caillaud't  Pa* 
tent  Tanning  Company  {Limited) 
V.  Jean  Caiilaud.  427 

SEPARATE  USE. 
See  Husband  and  Wife. 
Protection  Order. 

SERVANTS. 
Under  a  bequest  to  the  testator's 
'^  servants  in  his  service  at  the 
time  of  his  decease/'  the  Court 
held,  that  two  out-door  servants, 
continuously  employed  at  weekly 
wages,  were  entitled,  but  that  a  boy 
employed  a   few   months   in   the 
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year,  whilst  the  testator  was  at 
his  country  residence,  at  weekly 
wages,  to  carry  letters  to  the  post, 
and  was  so  employed  at  the  tes- 
tator's death,  was  not  entitled. 
Thrupp  V.  ColUu  (No.  ft). 

Page  147 

SERVICE  OF  BILL. 

See  Substituted  Service. 

SET-OFF. 
A  husband,  being  held  liable  at  the 
suit  of  the  children  of  his  wife's 
first  marriage  to  replace  trust  funds 
received  by  him,  claimed  a  large 
sum  expended  in  maintaining,  &c., 
the  children  after  the  second  mar- 
riage. The  claim  was  disallowed. 
Grove  v.  Price.  105 

See  Breach  of  Trust,  1. 

SETTING  ASIDE  DEED. 
See  Reversionary  Interest. 

SETTLED  ESTATES  ACT. 

3 .  The  effect  and  operation  of  the  Set- 
tled Estates  Act  (19  &  20  Fici. 
c.  1 20)  explained.  Grey  v.  Jen- 
kins.  S5i 

St.  The  expression  •*  persons  enti- 
tled,*' in  the  Settled  Estates  Act, 
means  persons  beneficially  enti- 
tled, and  all  persons  beneficially 
entitled  must  concur.  Trustees 
can  only  consent  for  unborn  chil- 
dren, but  trustees  with  a  power  of 
sale  may  join  in  a  sale  which  will 
bind  all  persons  claiming  under 
their  trust.     Ibid. 

SETTLEMENT. 
See  Power,  3. 

Voluntary  Settlement. 


SEVERANCE  OF  DEFENCES. 

Two  trustees,  who  severed  in  their 
defences,  were  allowed  one  set  of 
costs  only.  One  of  them,  by  his 
answer,  imputed  misconduct  to  the 
other,  which  rendered  it  necessary 
for  him  to  sever,  and  he  asked  for 
the  whole  costs.  The  Court  being 
unable,  on  the  answers,  to  deter- 
mine the  question,  lefl  the  division 
to  the  Taxing  Master.  Course  v. 
Humphrey.  Page  402 

SHARES. 

See  Calls,  1,  2. 

SHIP. 
A.  and  B.  were  co-owners  of  a  ship, 
which  had  been  chartered  for  a 
voyage.  A.  assigned  his  share  of 
the  freight  to  C,  who  gave  no  no- 
tice of  it  to  B.,  and  both  the  ship 
and  freight  were  afterwards  insured 
by  the  ship  broker,  according  to 
the  ordinary  course  of  dealing  be- 
tween A.  and  B.  Held,  that  C. 
must  bear  his  share  of  the  wages 
of  the  crew,  and  the  expenses  of 
the  insurance  of  the  ship  and 
freight.  Lindsay  v.  Gibbs.  (No.  2.) 

51 

SOIL. 
The  word   "soil"   in   an  Inclosure 
Act    held    to    mean    "  surface." 
Pretty  v.  Solly.  606 

SOLICITOR  AND  CLIENT. 

Solicitors  employed  by  the  husband 
to  prepare  a  marriage  settlement. 
Held,  not  bound  to  produce  it  to 
the  trustees  until  their  bill  had 
been  paid.     Re  Gregson.  87 
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See  Taxation. 

Production  of  Documents. 

SON. 
See  Devise. 
Will,  2. 

SPECIFIC  LEGACY. 

See  Administration  of  Assets. 
Calls,  1,  2. 

SPECIFIC  PERFORMANCE. 

1.  A  vendor  filed  a  claim  for  specific 
performance,  and  gave  notice  of 
motion  for  a  decree.  The  Defend- 
ant did  not  appear,  and  a  decree 
was  made  against  him,  directing  a 
specific  performance,  without  any 
reference  as  to  title.  Subsequently, 
upon  the  motion  of  the  Defendant, 
the  Court  allowed  a  reference  as 
to  title  to  be  inserted  in  the 
decree,  upon  his  paying  all  the 
costs  of  the  application.  Hughes 
V.  Jonet,  Page  24 

2.  A  contract  for  the  sale  of  lancU 
provided,  that  one  party  was  to  be 
consulted  on  any  houses  proposed 
to  be  built  thereon  by  the  other, 
and  in  case  of  difference,  that  A, 
and  B.y  or  their  nominees,  should 
have  power  to  decide  any  such 
question.  There  having  been  no 
decision.  Held,  that  this  Court 
could  not  specifically  perform  the 
contract.  Ttllet  v.  The  Charing 
Cross  Bridge  Company,  419 

3.  Bill  by  purchaser  against  the  ven- 
dor, who  had  previously  executed 
a  voluntary  settlement  of  the 
property,  and  against  the  trustees 
and  cestuis  qve  trust  under  the  set- 
tlement to  have  the  settlement  de- 


clared void  and  delivered  up,  and 
for  a  specific  performance,  sus- 
tained, the  only  objection  to  the 
title  being  the  voluntary  settle- 
ment.    Baking  v.  Whimper* 

Page  568 

4.  In  June  J  1846,  A.  agreed  to  sell 
his  share  in  a  mine  to  B.^  and  four 
months  aflerwards  he  agreed  to 
sell  it  to  C,  and  paid  part  of  the 
purchase-money.  In  the  month 
following.  A,  having  given  notice 
to  B.  that  he  repudiated  the  first 
contract,  he  conveyed  it  to  C.  No 
steps  were  taken  by  B.  for  ten  and 
a-half  years,  when  a  suit  was  in- 
stituted against  C.  alone  to  have  a 
declaration  that  C.  was  a  trustee, 
and  for  a  conveyance.  Held,  that 
the  right  was  barred  by  lapse  of 
time  and  laches.  Held,  also,  that 
the  result  would  -have  been  the 
same  if  the  subject  had  been 
ordinary  instead  of  mining  pro- 
perty.    AUoway  v.  Braine,       575 

5.  A  specific  performance  will  not 
be  decreed  after  a  delay  of  ten 
years,  when  nothing  has  been  done 
in  the  meantime.     Ibid. 

6.  Specific  performance  of  a  con- 
tract for  sale  of  lands  held  under 
an  Inclosure  Act  refused,  it  ap- 
pearing upon  the  context  that  the 
right  of  the  lord  to  the  minerals 
in  the  allotted  lands  had  not  been 
affected  by  the  act.  Pretty  v. 
Solly.  606 
See  Arbitrators. 

Brewers'  Lease. 

Goodwill. 

Statute  17  &  18  Vicx.  c. 

125,  ss.  1,  2. 
Uncertainty. 
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STATUTE  OF  LIMITATIONS. 

1.  A  testator  died  in  1818.  A,  B.^his 
administrator,  received  assets  and 
placed  them  in  a  bank,  to  an  ac- 
count—  "y^.  B.'s  trustee,"  and 
where  they  still  remained.  A,  B. 
died  in  1853,  and  to  a  suit  insti- 
tuted by  the  adminstrator  de  hcmis 
non  of  the  original  testator  against 
the  representatives  of  A,  B.  and 
the  bankers,  to  recover  the  fund, 
the  representatives  of  A,  B,  set 
up  the  Statute  of  Limitations,  but 
the  bankers  were  willing  to  pay  the 
amount.  Held,  that  the  statute 
was  inapplicable,  and  a  decree  was 
made  for  the  Plaintiff.  Held,  also, 
that  in  such  a  suit,  the  represen- 
tatives of  A,  B.  conld  not  be 
charged  with  interest.  Smith  v. 
Acton.  Page  210 

2.  On  the  death  of  a  mortgagor  in 
1833,  his  widow  (who  was  enti- 
tled to  dower)  took  possession 
of  the  mortg^ed  estate,  with  the 
consent  of  the  co-heirs,  and  she 
paid  interest  on  the  mortgage.  In 
1858,  the  mortgagee  instituted  a 
suit  to  realize  bis  mortgage,  in 
which  it  did  not  appear  that  any 
interest  had  been  paid  by  one  of 
the  co-heirs  during  the  interval. 
Held,  that  the  payment  of  the  in- 
terest by  the  widow  prevented  the 
statute  ruuning,  for  either  such 
co-heir  was  himself  barred,  or  the 
payment  of  interest  had  been  made 
on  his  behalf.  Ames  v.  Manner- 
ing.  585 

3.  In  taking  the  accounts  in  an  ad- 
ministration suit,  any  creditor  may 
object  that  another  creditor's  debt 
is  barred  by  the  Statute  oi  Limi- 


tations; but  temble,  that  such  an 
objection  cannot  be  taken  to  the 
Plaintiff's  debt,  which  is  the  foun- 
dation of  the  decree.  Fuller  v. 
Redman.    (No.  2.)         Page  614 

4f.  A  mere  letter  of  licence  by  a  cre- 
ditor to  his  debtor  does  not  sus- 
pend the  operation  of  the  Statute 
of  Limitations.   Ibid. 

5.  An  acknowledgment  to  take  a  case 
out  of  the  Statute  of  Limitations 
must  be  made  to  the  creditor; 
and,  semble,  that  one  to  his  agent 
is  sufficient.     Ibid. 

STATUTES. 

1  •  Parties  entered  into  a  contract  to 
purchase  a  brewery  and  plant  at  a 
price  to  be  fixed  by  arbitrators, 
who  were  to  choose  an  umpire  be- 
fore entering  upon  the  valuation. 
The  arbitrators  could  not  agree  on 
an  umpire.  Held,  that  the  Court 
had  no  authority,  under  the  17  & 

•  18  Fict.  c.  125,  ss.  I,  2,  to  ap- 
point an  umpire  for  such  a  pur- 
pose.   Collins  V.  Collins.  306 

2.  Rules  of  construing  9tatutes,  where 
a  general  enactment  in  it  would 
override  a  particular  one,  and 
where  two  parts  of  it  are  contra- 
dictory.    Pretty  v.  Solly.        606 

4  8c  5  mil.  4-  Mary,  c.  20. 

See  Devastavit. 
1  IViU.  4,  c.  40. 

See  Residue,  4,  5. 
e&7  WiU.  4,  c.  32. 

See  Building  Society. 
1  rtcl.  c.  26. 

See  Administration  of  Assets* 
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See  Devastavit, 
8  &  9  Fict.  c.  18,  8.  80. 

See  Lahds  Clauses  Act. 
15  &  16  net.  c.  86,  8.  44. 

See  Practice. 

17  &  18  yict.c.  118. 

See  Mortgage,  4. 
20&21  Hc^.c.  14,  8.  24. 

See  Security  for  Costs. 
ftO  &  21  VkL  c.  78. 

See  Creditors'  Representative. 
20&21  Ficl.  e.  85,  8.  21. 

See  Protection  Order. 
21  &  22  Fict.  c  27,  s.  2. 

See  Jury. 

See  Act  of  Parliament. 

Arbitrator. 

Debenture. 

Inclosurs. 

Jury. 

Municipal  Corporation. 

Statute  of  Limitations. 

Settled  Estates  Act. 

Trustee  Act. 

STAYING  SECOND  SUIT. 
Tbe  common- administration  decree 
having  been  made  in  a  suit  by  one 
of  the  next  of  kin,  a  second  suit 
was  instituted,  six  months  after, 
by  another  next  of  kin,  praying 
additional  relief.  The  Court  stayed 
tbe  second  suit,  on  the  Defendant 
in  the  first  undertaking  not  to  ob- 
ject to  any  additions  to  the  decree 
which  the  Judge  in  Chambers 
might  think  reasonable.  Gwyer  v. 
Peterson.  Peterson  v.  Peterson. 
Page  88 


STAYING  PROCEEDINGS. 

See  Jurisdiction,  1,  2. 

STOCK. 

1.  South  Sea  Stock  and  £8 :  5s.  per 
Cents,  held,  on  the  context,  to  pass 
by  the  expression  "surplus  mo- 
ney." Newman  v.  Newman.  (No. 
1.)  Page  218 

2.  A  testator  bequeathed  specific 
sums  of  South  Sea  Stock  and 
£3  :  5s.  per  Cents,  to  his  sister  for 
her  life,  and,  at  her  death,  she  left 
"  this  money  in  trust  to  her  neice,'' 
to  pay  certain  legacies,  which  did 
not  exhaust  the  whole.  She  au- 
thorized her  sister  and  niece  (who 
were  her  executrixes)  to  sell  out 
the  residue  of  "  her  money"  in 
the  £8 :  5s.  per  Cents,  over  tbe  sum 
she  had  mentioned,  for  payment 
of  her  debts,  and  proceeded : 
"  then,  if  there  is  af!y  surplus 
money,  I  give  it  to  my  niece." 
Held,  that  the  niece  took  the  sur- 
plus of  both  the  funds.  Ibid. 

8.  Stock  in  the  funds,  in  which  the 
testator  has  a  reversionary  interest, 
will  not  pass  by  a  bequest  of  "  my 
goods  and  furniture,  my  plate  and 
linen,  all  money  and  notes  that 
may  be  due  to  me  at  my  decease.'* 
Cowling  v.  Cowling.  449 

SUBPCENA  TO  APPOINT 
SOLICITOR. 
The  Defendant's  solicitor  died,  and 
the  Plaintiff  (being  unable  to  find 
the  Defendant)  could  not  proceed 
in  the  accounts  directed  by  the 
decree.    The  Court  ordered  sub- 


Digitized  by  VjOOQIC 


712 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


stituted  service  of  a  subpoena  to 
name  a  new  solicitor,  and  the  De- 
fendant having  failed  to  appoint 
one,  the  Court  directed  the  ac- 
counts to  be  taken  in  his  absence. 
Dean  v.  Lethbridge.         Page  S97 

SUBSTITUTED  SERVICE. 
A  company,  though  not  formally  dis- 
solved, had  practically  ceased  to 
exist,  and  had  no  office  or  officers. 
The  company  being  made  Defend- 
ants in  a  suit,  the  Court  ordered 
that  service  of  the  bill  on  the  late 
chairman  and  the  secretary  should 
be  good  service  on  the  company. 
Gaskell Y.Chambers.  (No.  1.)  252 


SUBSTITUTIONARY  LEGACY. 

1.  Bequest  to  my  niece  and  such  of  my 
nephews  and  nieces  as  shall  be  then 
living,  and  the  children  of  such  of 
them  as  shall  be  then  dead,  such 
children  to  be  entitled  only  to  the 
part  of  their  parents.  Held,  that 
the  children  of  a  nephew  who  died 
in  the  life  of  the  testatrix  partici- 
pated.    Re  Faulding*s  Trust.  263 

2.  Rules  for  construing  gifls  by  sub- 
stitution.   King  V.  Cleaveland.  26 

3.  Gifl  to  one  for  life,  and  after  his 
decease,  to  his  children  *'  then 
living,  or  their  legal  personal  re- 
presentatives, share  and  share 
alike."  Held,  that  the  represen- 
tatives took  as  a  distinct  class  and 
not  by  substitution,  and  that  the 
representatives  of  children  who 
died  in  the  lifetime  of  the  testator, 
and  of  those  who  were  dead  at  the 


date  of  the  will,  participated.  King 
V.  Cleaveland.  Page  26 

SUIT  ON  BEHALF,  &c. 

Suit  by  a  grantee  of  a  rent-charge  on 

behalf   of    himself    and    twenty 

others  to  raise  the  arrears  by  sale, 

sanctioned.     White  v,  James*   191 

SURVIVOR. 
A  testator  devised  freeholds  to  two 
and  their  heirs  as  tenants  in  com- 
mon, and  in  case  either  should  die 
without  leaving  lawful  issue  sur- 
viving her,  then  he  devised  her 
part  '*  unto  the  survivor.*'  Held, 
that  *'  survivor"  was  to  be  read  in 
its  ordinary  sense,  and  not  in  the 
sense  of  "  other."  Greenwood  v. 
Percy.  672 


TACKING. 
Two  sums  were  due  to  J.  from  5., 
one  on  mortgage  of  lands,  and  the 
other  by  covenant.  A.  having 
brought  action  for  both  sums,  B, 
paid  the  amount  due  on  the  mort- 
gage into  Court.  A.  took  this 
sum  out  of  Court,  and  he  pro- 
ceeded in  the  action  and  recovered 
a  judgment  on  the  covenant.  Held, 
that  the  mortgage  having  been 
satisfied  before  the  judgment  had 
been  obtained,  A.  had  no  right  to 
tack  his  judgment.  The  Mayor ^ 
^c.  of  Brecon  v.  Seymour.  548 
See  Debtor  and  Creditor. 

TAXATION. 
1.  A  client  presented  a  special  peti- 
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tion  for  the  taxation  of  his  solici- 
tor's bill,  complaining  that  the 
solicitor  had  taken  reckless  pro- 
ceedingSi  and  praying  that  the 
costs  of  them  might  be  wholly  dis- 
allowed on  taxation.  A  special 
petition  was  held  to  be  unnecessary, 
and  the  Petitioner  was  ordered 
to  pay  the  costs  of  it.  Re  Atkin- 
son and  Pilgrim.  Page  151 
2.  One  of  several  Defendants  ap- 
pealed, substantially,  from  the 
whole  decree,  and  the  appeal  was 
dismissed  with  costs«  Held,  on 
taxation,  that  the  same  fees  on  the 
Plaintiff's  briefs  which  had  been 
allowed  on  the  original  hearing 
ought  to  be  allowed  on  the  appeal. 
Held,  also,  that  the  length  of  the 
interval  between  the  two  hearings 
ought  not  to  vary  the  amount. 
SturgiM  V.  Mor%e.  (No.  2.)  562 
See  Severance  of  Defences. 

TENANT  FOR  LIFE. 
Bequest  <*  to  A.  and  her  children," 
expressed  in  another  part  of  the 
will  as  a  gift  '<  to  A.  and  her 
family."  Held,  that  A.  took  for 
life.     Ward  v.  Grey.  485 

TENANT  FOR  LIFE  AND 
REMAINDERMAN. 

See  Fines  (Admission). 

TITLE  DEEDS. 
See  Lien. 

TRADE  MARK. 
1.  The   Defendant  innocently  used 
the  Plaintiff's  trade-marks,   and^ 
on  .being  served  with  the  bill,  he 


removed  the  labels,  and  gave  an 
undertaking  not  to  sell  any  more, 
but  refused  to  pay  the  costs.  The 
suit  was  continued  to  a  hearing, 
and  the  account  of  profits,  which 
were  very  trifling,  was  waived  :— 
Held,  that  the  Defendant  must 
pay  the  whole  costs  of  suit.  Bur* 
gess  V.  Hills.  Page  244 

2.  A  suit  was  instituted  to  restrain 
the  user  of  a  trade  mark,  and  for 
an  account.  No  application  was 
made  to  the  Defendant  before 
suit,  and  the  Defendant  said  he 
would  have  desisted  if  applied  to. 
At  the  hearing,  the  account  was 
abandoned,  but  a  perpetual  in- 
junction was  granted : — Held,  that 
the  Defendant  must  pay  the  costs. 
Burgess  v.  Hately.  249 

TRUSTEE. 
Trustees  of  a  charity  were  disquali- 
fied on  '*  departing  the  United 
Kingdom,  from  whatever  cause  or 
motive,  or  under  whatever  circum- 
stances :"*  Held,  that  a  temporary 
absence  abroad  was  not  within  the 
proviso.  In  re  The  Moravian 
Society.  101 

See  Breach  of  Trust. 

Husband  and  Wife,  1. 

Infant. 

New  Trustee. 

Parent  and  Child,  5. 

Severance  of  Defence. 

Statute  of  Limitations,  1. 

TRUSTEE  ACT. 
When  an  order  is  made  under  the 
Trustee  Act,  to  be  acted  on  by  the 
Bank  of  England,  the  order  should 
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shew  that  the  case  comes  within 
the  acL     In  re  Mamwaring, 

Page  172 


1 


UNCERTAINTY. 

Specific  performance  of  an  agree- 
ment to  purchase  one-thtrd  of  a 
foundry  refused,  on  the  ground  of 
uncertainty ;  the  contract  not  spe- 
cifying what  portion  of  the  pur- 
chase-money was  to  he  left  in  the 
business,  but  only  a  "large  por- 
tion/' and  not  stating  when  it  was 
to  be  paid,  or  how  to  be  secured, 
and  what  interest  wifo  to  be  allowed 
in  the  meanwhile.  Cooper  v. 
Hood.  293 

,  Gift  to  "my  grandchildren  and 
their  issue  as  shall  stand,  in  respect 
to  me,  in  equal  degree  of  consan- 
guinity.*' Held,  not  void  for  un- 
certainty, the  sentence  being  read 
in  the  alternative.  Maynard  v. 
Wright.  285 

See  Goodwill. 

UNIVERSAL  HEIR. 
See  Fbe  Simpl^. 


VENDOR  AND  PURCHASER. 

Agreement  for  the  sale  of  a  lease, 
"  with  possession  on  the  1st  of 
December,  the  rent  to  commence 
at  Christmas.**  Possession  was  not 
given  until  the  Slst  of  January, 
through  the  default  of  the  vendor. 
Held,  that  the  purchaser  was  en- 
titled to  compensation,  and  an 
inquiry  was  directed.  Gedye  v. 
The  Duke  of  Montrose.  45 


See  BaswEAs'  Lease. 
Breach  or  Teust»  4. 

CONOITIONB  OF  SaLS. 

Goodwill. 

Lien  foe  PuBCHAfB-MoiiET. 
Opening  Biodinos. 
Sale  uvdee  Codet. 
Specific  Performance, 
Uncertaintt*  1. 

VOLUNTARY  SETTLEMENT. 

1.  Voluntary  gift  of  leaseholds  by  a 
father  to  his  sons,  in  1835  and 
1841,  set  aside,  it  being  ascer- 
tained^  on  a  reference,  that  at 
those  periods  the  settlor's  debts 
exceeded  his  assets.  Christy  t. 
Courtenay.  Page  140 

2.  When  a  voluntary  settlement  of 
lands  is  avoided  by  a  subsequent 
sale  for  valuable  consideration,  the 
volunteers  have  no  equity  against 
the  purchase-money  payable  to 
the  settlor.    Daking  v.  Whimper. 

568 
See  Costs,  1. 


WARD  OF  COURT. 
A  ward  of  Court  married  ten  days 
afler  attaining  twenty-one.  The 
Court  declined  ordering  her  for- 
tune to  be  paid  out  of  Court,  on 
her  consent,  but  directed  k  to  be 
settled.     Biddle  v.  Jackson.      28IS 

WASTE. 
See  Landlord  and  Tenant. 

WILL. 
1 .  J.  devised  property  to  the  children 
of  ^.,  in  like  manser  as  they  were 
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entitled  under  the  "will"  of  B. 
(deceased) :  Held,  that  A.  re- 
ferred to  the  will  and  codicils 
together  of  B*  PigoU  v.  Wilder, 
/  Page  90 

2.  The  word  "son"  is  quite  as 
flexible  as  the  word  "heir,"  and 
can  as  easily  be  read  "  issue  male  " 
as  the  word  "  heir  "  can  be  turned 
into  "son."  Jenkins  v.  Lord 
Clinton.  108 

See  Absolute  Interest. 

Accumulation. 

Administration  of  Assets. 

Annuity. 

Appurtenances. 

Bequest. 

Calls. 

Charity. 

Children. 

.Contribution. 

Conversion. 

Costs,  4. 

Cumulative  Legacies. 

Devise. 

Donatio  Mortis  Causa. 

Eju&dem  Generis. 

Equitable  Assets. 

Estate  for  Life. 

Estate  Tail. 

Execution  of  Power. 

Exoneration. 

Fee  Simple. 

Forfeiture. 

Illegitimate  Child. 

Issue. 

Legacy. 

Legal  Personal  Represen- 
tatives. 

Legatee. 

Monet. 


See  Mortgage,  1,  2,  4. 

"  Or"  read   '«  AND." 

Parent  and  Child,  1,  3. 
Power  of  Sale, 
Public  Policy. 
Referential  Trusts. 
Remoteness,  I,  2,  3,  4,  5. 
Residue. 
Servants. 
Stock,  1,  2,  3. 
Substitutionary  Legacy. 
Survivor. 
Uncertainty,  2. 


WILLS  ACT. 
See  Administration  of  Assets. 

WINDING   UP. 

A  company  established  in  1853,  had 
since  carried  on  its  business  at  a 
loss  in  every  year,  amounting  in 
the  whole  to  6,507/.  There  were 
irregularities  in  the  management, 
the  directors  had  not  paid  for 
shares  subscribed  for  by  them, 
interest  had  been  paid  out  of  capi- 
tal, and  the  balance  at  the  bankers 
had  been  reduced  to  300/. ;  on  the 
other  hand,  the  calls  on  the  shares 
had  hitherto  been  one-fifth  only : 
Held,  by  the  Master  of  the  Rolls 
and  the  Lords  Justices  (on  appeal) 
that  there  was  no  case  for  winding 
it  up.  In  re  The  National  Live 
Stock  Insurance  Company, 

Page  153 

See  Contributory. 

Creditors'  Rbfeesentativs. 
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